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IN    MEMORIAM 

This  report  is  dedicated  to  the  memory  of  Harley  M.  Kil- 
gore,  United  States  Senator  from  West  Virginia,  who  died 
on  February  28,  1956.  A  member  of  the  Committee  on  the 
Judiciary  since  1941,  he  became  its  Chairman  and  Chairman 
of  the  Subcommittee  on  Antitrust  and  Monopoly  in  1955. 
He  appreciated  the  necessity  of  an  objective  and  searching 
inquiry  into  all  aspects  of  this  admittedly  controversial  field 
of  legislation  and  the  importance  of  an  impartial  examination 
of  varying  points  of  view.  His  constructive  approach  in  this 
field  as  in  others  reflected  his  background  as  a  lawyer  and 
judge  and  his  complete  dedication  to  the  public  interest. 


PREFACE 

At  the  beginning  of  the  84th  Congress,  in  January,  1955, 
when  the  late  Senator  Harley  M.  Kilgore,  Democrat  of  West 
Virginia,  became  Chairman  of  the  Senate  Judiciary  Com- 
mittee and  its  Antitrust  and  Monopoly  Subcommittee,  he 
launched  the  most  complete  and  comprehensive  study  and 
investigation  of  the  antitrust  laws  of  the  United  States  which 
the  Senate  had  undertaken  in  years.  His  predecessor  as 
Chairman,  Senator  William  Langer,  Republican  of  North 
Dakota,  had  requested  the  Senate  to  authorize  such  a  study 
in  the  83rd  Congress,  but  no  action  had  been  taken  on  his 
request. 

Joseph  W.  Burns  was  appointed  Chief  Counsel  and  Staff 
Director  of  the  Subcommittee.  Included  in  the  professional 
staff  were  Arthur  John  Keeffe,  Donald  P.  McHugh,  Gareth 
M.  Neville,  and  Malcolm  Mecartney,  assistant  counsel;  Paul 
R.  Beath,  Beate  Bloch,  Louis  Rosenman,  and  Ernest  C. 
Tucker,  attorneys;  and  Paul  H.  Banner  and  Martin  Segal, 
economists.  In  addition,  the  staff  had  the  assistance  of  Jesse 
J.  Friedman,  economic  consultant.  Between  May  3  and 
December  9,  1955,  the  Subcommittee  held  public  hearings 
on  59  days,  and  published  8  volumes  of  hearings  totalling 
about  4500  pages. 

This  comprehensive  report  was  prepared  by  the  staff  under 
the  direction  of  Mr.  Burns.  The  purpose  of  the  report  was 
to  make  available  to  Members  of  Congress  and  to  all  those 
interested  in  these  problems  the  various  points  of  view 
presented  in  the  public  hearings  or  staff  study  and  investi- 
gation. A  rather  full  discussion  of  the  pros  and  cons  is 
given,  to  present  in  more  readable  form  the  testimony  in  the 
hearing  record.  It  is  realized  that  no  matter  how  carefully 
the  staff  studied  these  problems,  there  can  never  be  assurance 
that  every  shade  of  opinion  has  been  ascertained.  There  are 
undoubtedly  points  of  view  which  differ  from  those  presented. 
It  is  hoped  that  this  report  will  serve  a  useful  purpose  in 
gathering  together  many  opinions  on  some  very  preplexing 
problems   of  great  importance.    It   is  intended   to   provide 
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material  for  further  public  hearings  and  to  encourage  dis- 
cussion which  might  produce  legislative  answers  to  the  prob- 
lems. 

Parts  of  the  study  have  already  been  released  by  the 
Subcommittee  as  staff  reports,  while  other  important  parts 
have  remained  unreleased.  Central  Book  Company,  Inc.  is 
now  publishing  the  entire  report,  in  the  belief  that  this  will 
be  a  public  service.  The  bi-partisan  support  given  to  this 
important  study  and  investigation  of  the  antitrust  laws  is 
evidenced  by  the  following  extracts  from  letters  received  by 
the  publisher  from  members  of  the  Subcommittee. 


JOSEPH     C.     O'MAHONEY 

WYOMING 


itttteii  States  ^natf 


WASHINGTON,   D.C. 


March  20,  1957 

Mr.   Milton  Hirschman,  President 
Central  Rook  Company,  Inc. 
261  15  roadway 
New  York,  New  York 

Dear  Mr.  Hirschman : 

The  clarification  of  the  antitrust  laws  of  the  United  States 
and  the  solution  of  the  problem  of  the  concentration  of 
economic  power  remain  still  to  be  solved.  It  gives  me  a  great 
deal  of  pleasure,  however,  to  know  that  you  are  publishing 
the  staff  report  prepared  under  the  direction  of  Mr.  Joseph 
W.  Burns,  Chief  Counsel  and  Staff  Director  of  the  Sub- 
committee on  Antitrust  and  Monopoly.  Mr.  Burns  was 
selected  by  Senator  Harley  M.  Kilgore,  Chairman  of  the 
Senate  Judiciary  Committee,  on  April  5,  1955  to  undertake 
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the  study  to  be  conducted  by  the  Subcommittee  on  Antitrust 
and  Monopoly. 

Mr.  Burns  selected  and  organized  a  competent  staff 
which  devoted  many  months  not  only  to  the  study  of  the 
Report  of  the  Attorney  General's  National  Committee  to 
Study  the  Antitrust  Laws,  but  to  the  evidence  which  was 
gathered  and  presented  at  public  hearings  by  Mr.  Burns  as 
( Jhief  Counsel. 

It  was  a  monumental  work  and  although  Mr.  Burns,  for 
reasons  of  his  own,  resigned  in  April,  1956,  before  the  Senate 
Subcommittee  had  had  an  opportunity  to  reach  any  conclu- 
sions on  the  matters  reported  on  by  Mr.  Burns,  the  investiga- 
tion which  he  conducted  deserves  a  place  in  the  printed 
literature  concerning  this  vast  problem  of  economic  organiza- 
tion and  freedom  of  economic  opportunity.  It  is  clearly 
understood,  however,  that  this  is  in  no  sense  a  report  of  the 
Senate  Subcommittee  on  Antitrust  and  Monopoly  or  any  of 
its  members. 

After  the  unfortunate  death  of  Senator  Kilgore  when  I 
became  Acting  Chairman  of  the  Subcommittee,  I  had  daily 
personal  opportunity  to  know  Mr.  Burns  and  to  observe  his 
work.  He  gave  diligent  and  able  study  to  the  presentation  of 
the  various  problems  and  I  am  confident  that  the  publication 
of  this  report  will  be  of  material  assistance  to  those,  in  or 
out  of  public  office,  who  continue  the  task  of  adjusting  the 
antitrust  laws  to  modern  conditions  in  such  manner  that 
economic  freedom  will  preserved. 

Sincerely  yours, 

Joseph  C.  O'Ma  honey 


Vlll 


EVERETT    MCKINLEY     DIRKSEN 
ILLINOIS 


Inftrii  ^tatffi  innate 


WASHINGTON,    D.C. 


January  16,  1958 

Mr.   Milton  Hirschman,  President 
Central  Book  Company,  Inc. 
261  Broadway 
New  York,  New  York 

Dear  Mr.  Hirschman: 

There  has  always  been  a  lively  and  continuing  interest  in 
the  antitrust  laws  of  the  United  States  and  their  proper 
enforcement  in  order  to  preserve  a  vital  and  energized  com- 
petitive system.  The  Senate  Subcommittee  on  Antitrust  and 
Monopoly  has,  over  the  years,  given  much  attention  to  this 
subject  and  has  from  session  to  session  instituted  investiga- 
tions in  this  field  which  were  pursued  by  a  very  substantial 
staff  of  people. 

In  the  84th  Congress,  Mr.  Joseph  W.  Burns  of  New  York 
was  engaged  by  the  Chairman  of  the  Senate  Judiciary  Com- 
mittee as  the  Staff  Director  of  the  Subcommittee  and  did 
come  to  Washington  in  April  of  1955  to  undertake  a  very 
extensive  study  and  investigation. 

Mr.  Burns  did  organize  a  staff  and  devoted  many  months 
to  the  investigation  and  to  the  compilation  of  a  staff  report. 
He  also  gave  very  considerable  attention  to  the  report  made 
by  a  national  committee  set  up  by  the  Attorney  General  of 
the  United  States  to  study  the  antitrust  laws  and  to  make 
recommendations  with  respect  thereto. 

In  the  course  of  the  investigation  conducted  by  Mr.  Burns, 
a  great  many  witnesses  appeared  and  much  evidence  and 
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testimony  was  presented  at  public  hearings  before  the  Sub- 
committee. 

To  say  the  least,  it  was  a  monumental  piece  of  work.  Mr. 
Burns  ultimately  resigned  in  April  of  1956  before  the  Sub- 
committee had  an  opportunity  to  reach  any  conclusions  on 
the  matters  which  were  reported  as  a  result  of  the  investiga- 
tion. The  staff  did,  however,  compile  its  data  in  the  form  of 
a  staff  report  and  certainly  there  can  be  no  denying  the  fact 
that  the  material  so  gathered  could  be  very  useful  as  a  part 
of  the  whole  body  of  literature  dealing  with  the  antitrust 
field  and  with  the  future  of  economic  opportunity  .  .  . 

...  it  is  in  no  sense  a  Subcommittee  report  or  an  official 
report.  It  is  a  staff  report  which  had  neither  the  approval 
nor  the  disapproval  of  the  Subcommittee  or  of  the  Senate 
Judiciary  Committee.  .  .  . 

Sincerely, 

Everett  McKixley  Dirksex 


This  publication  is  presented  as  a  report  of  Joseph  W. 
Burns,  as  former  Chief  Counsel  and  Staff  Director  of  the 
Subcommittee.  Since  the  report  presents  conflicting  views  in 
its  endeavor  to  examine  both  sides  of  difficult  and  complex 
economic  problems  it  is  self-evident  that  no  one  can  agree 
with  all  the  views  presented.  Therefore,  none  of  the  opinions 
or  conclusions  should  be  attributed  to  any  member  of  the 
Subcommittee  or  of  its  staff. 

Central  Book  Company,  Inc. 

Milton  Hirschman,  President 
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CHAPTER  I.    INTRODUCTION 

On  March  18,  1955,  the  United  States  Senate  passed  Sen- 
ate Resolution  61  authorizing  the  Subcommittee1  on  Antitrust 
and  Monopoly  to  engage  a  special  staff  to  enable  the  Subcom- 
mittee— 

to  make  a  complete  and  comprehensive  study  and  investigation  of 
the  antitrust  laws  of  the  United  States  and  their  administration, 
interpretation,  operation,  enforcement,  and  effect,  and  to  determine 
the  nature  and  extent  of  any  legislation  which  may  be  necessary 
or  desirable  to  (a)  clarify  existing  statutory  enactments,  and  elim- 
inate any  conflicts  which  may  exist  among  the  several  statutes 
comprising  such  laws;  (b)  rectify  any  misapplications  and  mis- 
interpretations of  such  laws  which  may  have  developed  in  the  ad- 
ministration thereof;  (c)  supplement  such  statutes  to  provide  any 
additional  substantive,  procedural  or  organizational  legislation 
which  may  be  needed  for  the  attainment  of  the  fundamental  objects 
of  such  statutes;  and  (d)  improve  the  administration  and  enforce- 
ment of  such  statutes  (I,  3).2 

The  need  for  this  study  and  the  appropriation  to  carry  it 
out  was  set  forth  in  the  following  letter  to  the  chairman  of 
the  Rules  Committee : 

Unites  States  Senate, 
Committee  on  the  Judiciary, 

February  21,  1955 
Hon.  Theodore  Francis  Green, 

Chairman,  Committee  on  Rules  and  Administration. 
United  States  Senate,  Washington  D.  C. 

Dear  Senator  Green  :  The  Senate  Judiciary  Committee  has 
today  favorably  reported  Senate  Resolution  61,  proposing  a  study 
and  investigation  of  the  administration  and  enforcement  of  the  anti- 
trust laws.  The  resolution  proposes  the  sum  of  $250,000  for  the 
expense  of  this  undertaking. 

Attention  is  invited  to  the  fact  that  the  basic  law,  the  Sherman 
Act,  is  now  65  years  old,  the  Clayton  Act  is  41  years  old,  and  the 
Robinson-Patman  Act  is  19  years  old.  During  this  65-year  period, 
no  attempt  has  yet  been  made  by  the  Congress  to  survey  the  entire 
field  of  antitrust  laws  with  a  view  toward  a  comprehensive  revision 
and  coordination  of  these  basic  laws.  Controversy  has  arisen  as 
to  whether  these  basic  policies  may  have  become  outmoded.  Be- 
cause of  the  many  differences  of  opinion  about  the  objectives  of 


throughout  this  report,  references  are  made  to  various  commit- 
tees. It  is  important  to  distinguish  between  these  committees  and  the 
Antitrust  and  Monopoly  Subcommittee,  which  is  always  referred  to 
as  the  "Subcommittee." 

2Reference  to  roman  numerals  are  to  the  part  (volume)  and  page 
of  the  printed  hearings,  which  are  available  from  the  Superintendent 
of  Documents,  Washington  25,  D.  C. 


these  antitrust  statutes,  suggestions  have  been  made  by  many 
sources  that  a  complete  study  should  be  made  of  our  present  anti- 
trust policy.  Criticism  has  been  raised  regarding  the  procedures 
and  remedies  of  the  antitrust  laws.  The  overlapping  of  jurisdic- 
tion of  Federal  antitrust  agencies,  highlighted  especially  by  the 
overlap  in  jurisdiction  of  the  Department  of  Justice  and  the  Federal 
Trade  Commission,  has  generated  demands  for  congressional  action 
to  centralize  antitrust  administration  and  enforcement  in  our  source 
of  authority  or  at  least  to  coordinate  through  a  central  agency 
the  concurrent  jurisdiction  of  the  several  Federal  agencies. 

Questions  have  been  raised  in  many  quarters  as  to  the  adequacy 
of  the  present-day  antitrust  laws  in  the  face  of  the  apparent  growth 
and  concentration  of  economic  power  in  fewer  corporations  and 
the  consequent  effect  on  the  consumer  dollar  as  contrasted  with 
the  situation  existing  at  the  time  of  the  enactment  of  the  Sherman 
Act  in  1890.  In  view  of  the  fact  that  the  United  States  Govern- 
ment is  the  largest  single  customer  of  business  and  industry,  it 
has  been  suggested  that  a  study  be  made  of  the  adequacy  of  our 
antitrust  structure  with  relationship  to  the  Government's  procure- 
ment program  and  its  effect  upon  the  small  business  of  the  country 
and  as  to  whether  such  large  procurements  are  contributing  to  the 
growth  of  monopoly  control,  and  a  weakening  of  our  free  com- 
petitive economy. 

The  many  questions  raised  as  to  the  adequacy  and  present 
effectiveness  of  the  antitrust  laws  point  up  the  necessity  for  a  com- 
prehensive study  and  investigation  of  the  Federal  antitrust  laws. 
The  committee  realizes  the  enormity  of  the  task  and  the  necessity 
of  providing  a  staff  of  technicians  thoroughly  skilled  in  the  com- 
plex field  of  antitrust  law. 

Attorney  General  Brownell  recognized  the  need  for  a  study 
of  the  antitrust  laws  on  June  26,  1953,  in  announcing  the  appoint- 
ment of  the  Attorney  General's  National  Committee  to  Study  the 
Antitrust  Laws.  The  Attorney  General's  committee  is  expected 
to  report  its  recommendations  for  revision  of  the  antitrust  laws 
to  the  Congress  some  time  next  month.  As  the  Committee  on  the 
Judiciary,  under  the  Legislative  Reorganization  Act,  has  jurisdic- 
tion over  the  subject  matter  of  the  "protection  of  trade  and  com- 
merce against  unlawful  restraints  and  monopolies"  those  recom- 
menations  will  be  referred  to  the  Committee  on  the  Judiciary 
for  consideration.  The  Commitee  on  the  Judiciary  will  immedi- 
ately be  faced  with  the  task  of  evaluating  and  analyzing  the  rec- 
ommendations which  have  occupied  the  attention  of  the  Attorney 
General's  60-man  committee  for  almost  2  years.  Because  of  the 
necessity  of  reconciling  conflicting  points  of  view,  extensive  and 
lengthy  hearings  on  these  recommendations  are  contemplated. 

In  view  of  the  tremendous  technological  progress  of  American 
industry  since  the  enactment  of  the  Sherman  Act  in  1890,  it  is 
imperative  that  a  thorough  review  be  made  of  the  antitrust  field 
in  order  to  acheive  such  realinement  of  the  antitrust  laws  as  will 
determine  an  effective  Federal  antitrust  policy  which  can  be  en- 


forced  vigorously,  effectively,  and  uniformly  to  achieve  the  desired 
goal  of  competition  in  a  free  economy. 

The  Committee  on  the  Judiciary  respectfully  requests  that  your 
committee  approve  the  sum  set  out  in  Senate  Resolution  61  for 
the  expenses  for  such  study  and  investigation. 

Enclosed  herewith  for  the  information  of  your  committee  are 
copies  of  a  proposed  budget. 

With  kindest  regards,  I  am 

Most  sincerely  yours, 

H.  M.  Kilgore,  Chairman  (I,  3-4). 

The  report  of  the  Attorney  General's  National  Committee 
to  Study  the  Antitrust  Laws  (Attorney  General's  committee 
report)  was  made  public  March  31,  1955.  Copies  of  the  re- 
port were  supplied  to  Members  of  Congress  for  their  informa- 
tion, but  it  has  not  been  officially  adopted  by  the  Attorney 
General  and  was  not  presented  as  administration  policy  (I, 
1,  5).  A  cochairman  of  that  committee  presented  it  as  the 
first  comprehensive  analysis  of  all  major  decisions  under  the 
antitrust  laws.  Its  significance  is  based  upon  the  assertion 
that  the  survey  was  made  by  a  group  representing  all  pos- 
sible responsible  viewpoints  in  antitrust  policy  (I,  5). 

The  Subcommittee  undertook  an  objective  study  and  in- 
vestigation of  the  entire  complex  antitrust  field,  to  determine 
whether  clarification,  unification,  revision,  or  amendment  of 
the  present  laws  are  required.  The  nature  of  the  problems 
is  so  complex,  the  interests  of  the  various  areas  of  the  econ- 
omy affected  are  so  diverse,  and  the  opinions  both  of  students 
of  the  problems  and  interested  parties  are  so  conflicting,  that 
there  is  no  easy  or  quick  solution  which  will  be  satisfactory 
to  all.  The  Subcommittee  realized  at  the  outset  that  it  would 
be  impossible  to  study  adequately  and  carefully  all  of  the 
problems  presented  in  the  time  available  before  January  31, 
1956,  the  date  on  which  the  original  appropriation  expired. 
Out  of  the  many  problems,  the  Subcommittee  selected  some 
of  the  most  important,  on  which  it  conducted  intensive  study, 
staff  investigation,  arid  public  hearings.3 

In  this  study,  the  Subcommittee  sought  to  obtain  all  the 
available  evidence,  facts,  and  worthwhile  opinions  on  each 
side  of  every  problem,  in  order  that  its  conclusions  might  be 
based  upon  all  the  available  data.  The  Subcommittee  invited 
each  of  the  61  members  of  the  Attornev  General's  committee 


3Report  of  Chairman  Kilgore  on  Activities  of  the  Subcommittee 
on  Antitrust  and  Monopoly,  June  30,  1955,  84th  Congress,  1st  Session, 
Committee  Print. 


to  give  it  the  benefit  of  his  views  on  any  of  the  recommenda- 
tions contained  in  the  report  and  any  other  area  of  the  anti- 
trust laws  not  covered  by  the  report.  Similarly,  the  Sub- 
commitee  invited  leading  professors  of  law  and  economics 
throughout  the  country  to  assist  it  in  its  study  and  investi- 
gation and  present  any  views  or  suggestions  that  they  may 
have  for  legislation.  It  extended  a  similar  invitation  to  all 
of  the  Federal  judges  who  have  the  burden  of  interpreting 
these  laws,  and  finally  all  groups  of  business,  industry,  and 
other  pursuits  throughout  the  country  that  are  affected  by 
these  laws  and  wished  to  present  their  views.  It  especially 
invited  suggestions  from  all  Members  of  the  Congress,  both 
in  the  Senate  and  in  the  House,  in  order  that  its  study  and 
investigation  might  be  as  complete  and  objective  as  possible. 
From  the  many  problems  suggested  for  study,  the  Sub- 
committee initially  selected  the  following : 

(1)  The  adequacy  of  the  present  laws  in  the  face  of  the  ap- 
parent growth  and  concentration  of  economic  power  in  fewer  cor- 
porations; (2)  monopolies  and  oligopolies;  (3)  the  adequacy  of 
the  present  laws  affecting  mergers;  (4)  price  discrimination,  ex- 
clusive dealerships,  and  other  distribution  practices;  (5)  the  effect 
of  the  Government's  procurement  policies  on  the  small  business 
of  the  country;  (6)  restrictive  patent  licenses;  (7)  the  economic 
and  social  justification  for  continuing  exemptions  afforded  to  cer- 
tain industries,  businesses,  or  pursuits,  such  as  electric  power, 
transportation,  etc.;  (8)  problems  affecting  foreign  trade;  (9) 
alleged  overlapping  of  jurisdiction  of  the  Department  of  Justice 
and  the  Federal  Trade  Commission;  and  (10)  administration  and 
enforcement  (I,  1-2). 

The  Subcommittee  held  hearings  on  various  subjects. 
The  first,  on  May  3,  was  an  introductory  hearing  to  enable 
the  Subcommittee  to  learn  firsthand  from  members  of  the 
Attorney  General's  committee  the  nature  of  their  report  and 
recommendations.  These  members  were :  Stanley  N.  Barnes, 
Assistant  Attorney  General ;  Prof.  Milton  Handler,  Columbia 
University  Law  School;  Prof.  Eugene  Y.  Rostow,  Yale  Uni- 
versity, Law  School;  and  Wendell  Berge,  former  Assistant 
Attorney  General  in  charge  of  the  Antitrust  Division  (I, 
1-82). 

The  second  series  of  hearings  from  June  1  to  July  1  had 
a  twofold  purpose  (I,  II).  One  was  to  have  some  of  the 
country's  leading  economists  from  universities,  industry,  and 
the  Government  discuss  the  nature  of  our  economic  struc- 
ture today,  the  kind  of  competition  which  exists,  and  the 
effect  of  our  antitrust  laws  in  aiding  competition  or  retard- 
ing it.  The  other  was  to  consider  the  important  problem  of 
This  economic  information  is  necessary7  to  a  back- 


ground  against  which  the  various  antitrust  problems  must 
be  considered. 

A  major  question  before  the  country  is  what  the  national 
economic  policy  should  be  with  respect  to  big  business  in 
our  mid-20 th  century  economy.  In  determining  the  effects  of 
large  business  size  on  a  traditionally  competitive  system,  the 
Subcommittee  was  interested  in  learning  about  great  con- 
centrations of  economic  power  which  result  from  merging 
previously  independent  enterprises.  It  recognized  there  is  no 
easy  answer  to  these  problems  and  that  it  must  probe  deeply 
into  the  causes  and  effects  of  such  mergers  if  it  was  to  fulfill 
its  legislative  responsibilities.  Since  the  Federal  Trade  Com- 
mission had  just  issued  a  report  on  corporate  mergers,  this 
series  of  hearings  began  with  the  appearance  of  Chairman 
Edward  F.  Howrey  and  Commissioner  John  W.  Gwynne. 

The  third  series  of  hearings  from  August  23  to  Septem- 
ber 2  was  concerned  with  distribution  practices,  including 
the  problems  of  exclusive  dealing  contracts,  functional  pric- 
ing, delivered  pricing,  and  price  discrimination  (III).  The 
fourth  series  of  hearings  on  September  13,  14,  and  15  were 
devoted  to  foreign  trade  and  foreign  investments.  These 
problems  were  further  studied  by  Senator  Kilgore  and  my- 
self in  conferences  with  American  and  foreign  businessmen 
in  London,  Paris,  and  Rome  at  the  end  of  September  (IV). 
The  fifth  series  of  hearings  from  November  8  to  December 
9  was  devoted  to  a  case  study  of  the  General  Motors  Corp. 
to  endeavor  to  determine  the  significance  of  corporate  size 
in  our  present  industrial  society  (VI,  VII,  VIII). 

In  addition  to  the  problems  explored  in  these  public 
hearings,  the  staff  studied  the  problem  of  overlapping  juris- 
diction of  the  Federal  Trade  Commission  and  the  Depart- 
ment of  Justice,  and  suggested  solutions  for  procedural 
reform . 


CHAPTER  II.  PROBLEMS  ARISING  UNDER  THE 
ANTITRUST  LAWS 


This  chapter  considers  some  of  the  criticisms  which  have 
been  directed  at  the  antitrust  laws,  their  interpretation,  and 
enforcement.  The  purpose  is  to  note  various  specific  areas 
of  conflict,  which  were  called  to  the  Subcommittee's  atten- 
tion, and  to  indicate  their  importance.  The  merits  of  the 
various  viewpoints  will  be  discussed  in  subsequent  chapters. 


A.  THE  STATUTES 


The  general  objective  of  the  antitrust  laws  of  the  United 
States  is  "promotion  of  competition  in  open  markets." 
(Attorney  General's  committee  report,  p.  1.)  The  growth 
of  vast  industrial  trusts  and  combinations  in  the  latter  half 
of  the  19th  century  threatened  the  freedom  of  the  market 
place  and  led  to  demands  for  legislation  to  curb  the  increas- 
ing concentration  of  economic  power.  The  evils  feared  from 
such  concentration  were  restraints  on  competition  resulting 
in  higher  prices,  restrictions  on  production,  and  other  market 
controls  detrimental  to  the  public  interest. 

To  meet  the  demand,  Congress  in  1890  enacted  the  Sher- 
man Act,  the  original  statute  in  the  antitrust  field,  sometimes 
referred  to  as  a  "charter  of  economic  freedom."  The  act 
broadly  prohibited:  (1)  every  contract,  combination  or  con- 
spiracy in  restraint  of  the  interstate  or  foreign  trade  or  com- 
merce of  the  United  States;  and  (2)  the  monopolization  or 
attempt  or  conspiracy  to  monopolize  any  part  of  such  trade 
or  commerce.  Violation  of  the  act  subjected  offenders  to 
equity  proceedings  or  criminal  prosecution,  or  both,  at  the 
suit  of  the  Attorney  General,  and  to  private  treble  damage 
suits. 

In  1940,  one  of  the  studies  conducted  by  the  Temporary 
National  Economic  Committee  reviewed  the  legislative  his- 
tory of  the  Sherman  Act — its  introduction  in  Congress,  the 
conflicting  pressures  operating  upon  it,  and  its  eventual 
referral  to  and  revision  by  the  Senate  Judiciary  Committee. 
Its  findings  were  summarized  as  follows : 

In  a  search  for  intent  the  record  has  been  thumbed  through 
with  meticulous  care  and  to  little  purpose.  The  debates  exhibit 
heat,  passion,  righteous  indignation  against  the  devil  of  monopoly. 


*  *  *  The  great  bother  is  that  the  bill  which  was  arduously  debated 
was  never  passed,  and  that  the  bill  which  was  passed  was  never 
really  discussed.  The  House,  in  fact,  never  had  a  chance  at  the 
measure  which  provoked  discussion. 

A  ruse,  whose  celeverness  only  legislative  experts  can  appre- 
ciate, drove  a  barrier  between  debate  and  eventual  statute.  The 
matter  went  to  a  committee  notoriously  hostile  to  the  legislation, 
the  Committee  turned  a  deaf  ear  to  all  that  the  Senate  had  said 
and  done  and  went  its  own  way.  Intent,  therefore,  forsakes  the 
Congressional  Record  for  the  capacious  recesses  of  that  flexible 
corpus  called  the  common  law.  When  the  bill  was  reported  back 
the  session  was  late,  interest  had  died,  apathy  ruled.  Yet  the  stat- 
ute— untouched  except  for  the  Miller-Tydmgs  amendment  of  1937 
— has  for  50  years  remained  the  basic  act  for  the  control  of  Amer- 
ican industry  (Hamilton  and  Till,  Antitrust  in  Action,  TNEC 
Monograph  16  (1940),  p.  11). 


In  1911,  the  Supreme  Court  announced  that  it  read  the 
statutory  language  in  the  light  of  the  common  law  existing 
before  its  enactment,  as  prohibiting  only  unreasonable  re- 
straints of  trade  {Standard  Oil  Company  of  New  Jersey  v. 
United  States,  221  U.  S.  1  (1911) ).  The  wide  discretion  thus 
assumed  by  the  judiciary  caused  widespread  dissatisfaction 
and  led  to  demands  for  more  stringent  legislation  (Hender- 
son, the  Federal  Trade  Commission,  7  ( 1924 ) ) .  Antitrust 
proposals  played  a  major  part  in  the  presidential  campaign  of 
1912,  and  the  {Sherman  Act  was  supplemented  in  1914  by  the 
enactment  of  the  Federal  Trade  Commission  and  Clayton 
Acts. 

The  Federal  Trade  Commission  Act  established  a  new  ad- 
ministrative agency  to  supplement  the  work  of  the  Attorney 
General  in  the  antitrust  field.  Endowed  with  broad  inves- 
tigatory powers,  and  armed  with  authority  to  issue  orders 
directing  violators  to  "cease  and  desist"  from  practices  con- 
sidered objectionable  in  the  light  of  the  statutory  aims,  the 
Federal  Trade  Commission  was  envisioned  as  "an  indis- 
pensable instrument  of  information  and  publicity/'  "a  clear- 
inghouse for  the  facts"  to  guide  both  business  and  the  public, 
and  "an  instrumentality  for  doing  justice  to  business"  in 
instances  where  purely  legal  remedies  should  be  inadequate 
( President  Wilson's  message  to  Congress,  January  20,  1914, 
51,  pt.  2,  Congressional  Eecord,  63d  Cong.,  2d  sess.,  1963). 
The  jurisdiction  of  the  Commission  encompassed  broadly 
"unfair  methods  of  competition,"  a  phrase  designed  to  cover 
practices  which,  "although  not  yet  having  grown  into  Sher- 
man Act  dimensions  would  most  likely  do  so  if  left  unre- 


strained'9  [Federal  Trade  Commission  v.  Cement  Institute, 
333  U.  S.  6S3,  70S  (191S).  The  Commission  was  created  as  a 
non -partisan  body  :  its  organic  act  provided  that  no  more  than 
three  of  its  five  members  might  be  members  of  the  same  po- 
litical party,  and  their  seven-year  staggered  terms  were  in- 
tended  to  insure  continuity  and  relative  freedom  from  party 
pressure.  The  agency  was  expected  to  develop  ''specialization 
and  expertise  in  arriving  at  solutions  of  difficult  legal  and 
economic  antitrust  problems.-'  (FTC  comments  on  recom- 
mendations of  1935  Hoover  Commission  Report  on  Legal  Serv- 
ices and  Procedures,  25  (1955) ). 

Almost  simultaneously  with  the  passage  of  the  Federal 
Trade  Commission  Act,  Congress  enacted  the  Clayton  Act, 
specifying  certain  practices  which,  while  beyond  the  scope 
of  the  Sherman  Act,  were  prohibited  if  their  probable  effect- 
was  "to  substantially  lessen  competition,  or  tend  to  create 
a  monopoly.''  This  phrase  qualified  the  act's  prohibitions 
against  unjustified  price  discrimination,  "tying"  and  exclu- 
sive dealing  arrangements,  and  corporate  acquisitions  (the 
latter  section  was  strengthened  by  the  Amendment  of  1950)  ; 
the  act  also  prohibited  interlocking  directorates  among  com- 
peting firms.  The  Attorney  General  and  the  Federal  Trade 
Commission  were  given  concurrent  jurisdiction  to  enforce  the 
act,  which  also  provided  for  treble  damage  suits  by  persons 
injured  through  its  violation. 

In  the  1930's,  new  economic  problems  of  a  different  nature 
arose.  The  rise  of  chain  stores,  whose  greater  buying  power 
and  organizational  efficiency  permitted  them  to  undercut  pre- 
vailing prices,  threatened  the  very  existence  of  the  small, 
independent  retailers,  and  middlemen  (Stocking,  The  Attor- 
ney General's  Committee  Report :  The  Businessman's  Guide 
through  Antitrust,  11  Georgetown  L.  J.  1,  10  (1955)).  The 
growing  power  of  the  chains  also  secured  for  them  preferen- 
tial treatment  beyond  that  justified  by  their  own  economic 
efficiency  (Federal  Trade  Commission,  Final  Report  on  Chain 
Store  Investigation,  S.  Doc.  1,  71th  Cong.,  1st  sess.,  21-25 
(1935)). 

With  these  specific  conditions  in  mind,  Congress  in  1936 
passed  the  Robinson-Patman  Act  to  replace  the  price  discrim- 
ination provisions  of  the  Clayton  Act.  This  act  broadly 
prohibited  unjustified  price  discrimination  whose  effect  "may 
be  substantially  to  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce,  or  to  injure,  destroy,  or 
prevent  competition  with  any  person  who  either  grants  or 
knowingly  receives  the  benefit  of  such  discrimination,  or  with 
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customers  of  either  of  them."  A  seller  accused  of  discrimina- 
tion could  defend  with  a  cost  justification  for  the  price  differ- 
ential, or  by  showing  that  the  lower  price  "was  made  in  good 
faith  to  meet  an  equally  low  price  of  a  competitor."  The  act 
further  prohibited  brokerage  commissions  or  allowance  except 
for  services  actually  rendered,  and  payment  to  a  customer  for 
services,  or  supplying  services  or  facilities  to  a  customer, 
unless  such  payment,  service,  or  facility  is  available  "on 
proportionally  equal  terms"  to  all  other  customers  competing 
in  the  distribution  of  such  products.  Liability  under  the  act 
was  further  extended  to  any  buyer  who  "knowingly"  induced 
or  received  a  prohibited  discrimination  in  price.  Since  the 
Robinson-Patman  Act  was  in  form  an  amendment  of  the 
Clayton  Act,  its  enforcement  rests  with  the  Attorney  General 
and  the  Federal  Trade  Commission.  Private  treble  damage 
suits  are  also  maintainable  against  violators.  It  contains 
one  criminal  provision,  making  it  an  offense  for  any  person 
"to  be  a  party  to,  or  assist  in"  any  sale  or  contract  to  sell 
"which  discriminates  to  his  knowledge  against  competitors 
of  the  purchasers"  by  way  of  "discount,  rebate,  allowance, 
or  advertising  service  charge  *  *  *  over  and  above  any  dis- 
count, rebate,  allowance,  or  advertising  service  charge  avail- 
able at  the  time  of  such  transaction  to  said  competitors,"  or 
to  "sell  *  *  *  goods  in  any  part  of  the  United  States  at  prices 
lower  than  *  *  *  elsewhere  in  the  United  States  for  the  purpose 
of  destroying  competition  or  eliminating  a  competitor,"  or 
"to  sell  *  *  *  goods  at  unreasonably  low  prices  for  the  purpose 
of  destroying  competition  or  eliminating  a  competitor." 

In  1937,  the  Miller-Tydings  Act  and  later  the  McGuire  Act 
of  1952  exempted  from  the  operation  of  the  antitrust  laws 
resale  price  maintenance  agreements  between  a  manufacturer 
and  his  distributors  where  permitted  by  State  law;  such 
agreements  had  been  held  unlawful  under  the  Sherman  Act 
as  unreasonable  restraints  upon  competition. 

B.    VIEWS  OF  THE  FEDERAL  JUDICIARY  ON  EFFICACY  OF 
THE  ANTITRUST  LAWS 

Since  the  enactment  of  the  Sherman  Act  in  1S90,  the 
antitrust  laws  have  been  the  distinctive  American  answer 
to  the  possibilities  for  abuse  inherent  in  a  system  of  free 
enterprise.  The  basic  statute  has  several  times  been  sup- 
plemented and  amended,  to  meet  changing  conditions  and 
to  accommodate  new  economic  concepts.  However,  its  under- 
lying principle,  the  maintenance  of  certain  ground  rules  in 
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the  field  of  economic  competition,  has  never  been  challenged. 
It  has  become  one  of  the  fundamental  elements  of  the  Ameri- 
can capitalistic  system. 

Well  as  the  antitrust  law  has  stood  the  test  of  time,  there 
is  no  statute  which  can  remain  on  the  books  for  over  60  years 
without  engendering  some  criticism.  While  the  goal  of  anti- 
trust has  remained  unquestioned,  its  formulation  and  imple- 
mentation have  been  subject  to  various  attacks.  It  has  been 
alleged  that  haphazard  legislation  has  resulted  in  a  hodge- 
podge of  statutes  embodying  differing  and  even  inconsistent 
principles  and  objectives.  Officials  seeking  to  enforce  the  law 
have  complained  that  it  has  failed  to  keep  pace  with  changing 
conditions  and  increasing  ingenuity  on  the  part  of  those  who 
would  violate  it.  It  has  been  charged  by  its  critics  that  the 
courts,  bound  by  common-law  rules  and  traditions,  are  not 
the  proper  forum  for  the  solution  of  questions  essentially 
economic  in  nature.  Defendants  in  antitrust  cases  have  felt 
victimized  at  the  expense  of  their  competitors.  Many  sug- 
gestions have  been  volunteered  for  improvement  of  both  the 
substantive  and  procedural  aspects  of  the  law — by  Govern- 
ment officials,  businessmen,  legislators,  and  academicians. 
Most  of  these  suggestions  have  been  met  by  cogent  arguments 
in  oposition — generally  stressing  the  successes  which  have 
been  achieved  under  the  present  law,  and  the  difficulties  of 
enacting  changes  which  are  not  capable  of  doing  more  harm 
than  good. 

With  the  judiciary  lie  the  power  and  responsibility  for 
interpreting  and  administering  the  law  and  settling  disputes 
arising  thereunder.  The  attitudes  and  knowledge  of  the  ju- 
diciary concerning  antitrust  thereby  assume  extreme  im- 
portance in  the  day-to-day  enforcement  task.  In  an  effort  to 
ascertain  these  attitudes,  and  to  take  full  advantage  of  such 
special  knowledge,  in  assessing  the  operation  of  the  antitrust 
laws  and  the  efficacy  of  their  enforcement,  the  subcommittee 
addressed  to  the  judges  of  all  Federal  courts  a  questionnaire 
embodying  some  of  the  criticisms  and  suggestions  directed  at 
improvement  of  the  law  and  its  administration.  These  were 
submitted  to  the  staff  by  members  of  the  bar  as  a  basis  for 
possible  legislation. 

The  subcommittee  received  165  letters  in  answer  to  its 
questionnaire.  The  Justices  of  the  Supreme  Court  felt  that  it 
was  not  proper  for  them  to  express  an  opinion  on  the  ques- 
tions posed.  Eighty  circuit  court  and  district  court  judges 
either  declined  or  failed  to  answer  any  of  the  questions, 
either  because  of  lack  of  antitrust  experience  or  for  lack  of 
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time.  The  remaining  judges  answered,  with  varying  degrees 
of  completeness,  one  or  more  of  the  questions  asked.  Because 
the  judges  were  advised  that  their  comments  would  not  be 
ascribed  to  an}'  particular  judge,  the  comments  and  quota- 
tions used  are  not  attributed  to  any  individual. 

Questions  were  phrased  to  ascertain  the  reaction  of  the 
judiciary  to  the  charges  which  have  been  made  that  the  anti- 
trust laws  improperly  leave  to  the  courts  the  determination 
of  issues  essentially  economic  in  nature — that  Congress  has 
imperfectly  expressed  its  intention  in  statutes  which  are  am- 
biguous and  inconsistent.  The  judges  were  asked : 

1.  Is  it  desirable  that  courts  have  the  responsibility  of  resolving 
the  basic  economic  issues  that  antitrust  cases  raise? 

2.  It  has  been  contended  that  the  antitrust  laws  are  uncertain, 
ambiguous,  contradictory,  and  inconsistent.  If  you  share  this  view, 
do  you  have  any  suggestions  for  clarification  ? 

Fifty-one  judges  replied  to  the  first  question;  22  thought 
it  desirable  that  the  courts  resolve  the  economic  issues  that 
antitrust  cases  raise  and  19  thought  that  it  was  not  desirable. 
Ten  judges  made  qualified  answers,  somewhat  difficult  of 
classification.  Three  of  these  felt  that  it  would  be  preferable 
to  have  antitrust  cases  heard  in  an  administrative  proceeding 
in  the  first  instance.  Two  thought  it  desirable  that  at  least 
some  of  the  economic  issues  raised  in  antitrust  cases  be  de- 
termined by  a  nonjudicial  body.  The  remaining  five  tended 
toward  an  affirmative  answer  to  the  question. 

As  one  judge  stated : 

The  judicial  powrer  involves  the  responsibility  for  interpreting  and 
administering  the  law  and  settling  disputes.  Responsibility  for  re- 
solving economic  issues  is  a  matter  for  the  legislative  branch  of 
the  Government. 

Forty-three  judges  answered  the  second  question.  Twenty 
judges  shared  the  view  put  forth  in  the  question  to  some  ex- 
tent. One  of  these  suggested  that  revision  be  undertaken  in 
accordance  with  the  recommendations  of  the  Attorney  Gen- 
eral's Committee.  Two  judges  advocated  repeal  of  the  fair 
trade  laws,  as  inconsistent  with  antitrust  principles.  Three 
judges  suggested  that  there  be  an  end,  sooner  or  later,  to  the 
exemption  of  labor  unions  and  farmers'  organizations. 
Twenty-three  judges  disagreed  with  the  suggested  proposi- 
tion.  They  saw  no  inconsistencies  of  importance. 

The  questionnaire  then  sought  to  learn  the  reaction  of  the 
judiciary  to  suggestions  which  had  been  made  that,  even  if 
congressional  policy  were  established,  it  had  not  been  clearly 
enough  stated  for  ready  interpretation.   The  questions  were : 
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1.  Are  the  terms  "restraint  of  trade,"  "attempt  to  monopolize," 
and  "substantial  lessening  of  competition"  too  broad  for  adequate 
enforcement  in  a  court  of  law  ? 

2.  Do  you  believe  that  Congress  should  establish  standards  or 
criteria  as  guides  for  courts  in  interpreting  the  antitrust  laws  ? 

Of  the  50  judges  who  answered  these  questions,  14  found 
the  terms  mentioned  too  broad.  Three  more  judges  thought 
them  too  broad  for  enforcement  as  criminal  law,  but  found 
them  sufficient  for  equity  proceedings.  Two  other  judges 
thought  that  more  specificity  might  be  desirable,  but  doubted 
that  it  could  be  achieved.  Thirty  judges  thought  the  terms 
used  not  too  broad  for  adequate  enforcement,  although  one 
of  these  said  he  doubted  the  fairness  of  enforcement  under 
such  broad  guides,  particularly  in  criminal  cases. 

Thirty  judges  thought  that  Congress  should  establish 
standards  or  criteria  for  the  guidance  of  the  courts  in  anti- 
trust cases.  Two  judges  thought  that  such  criteria  would  be 
helpful,  but  couldn't  see  how  they  could  be  established.  Eigh- 
teen judges  opposed  the  establishment  of  such  standards. 
As  was  stated  by  one  judge : 

The  present  state  of  the  law  leaves  the  court  and  the  jury  a 
sort  of  roving  commission,  as  it  were,  in  making  their  findings  and 
conclusions. 

As  one  judge  said: 

Congress  is  the  creator  of  the  policies  of  Government  and  leg- 
islation, and  I  know  of  no  reason  why  it  should  not  establish  stand- 
ards or  criteria  as  guides  for  the  courts  in  interpreting  the  laws. 

The  subcommittee  also  solicited  the  views  of  the  judiciary 
with  respect  to  the  use  of  criminal  prosecution  under  the 
antitrust  laws.   The  judges  were  asked : 

1.  Should  remedies  and  punishment  for  offenses  which  can  be 
stated  with  specificity  be  different  from  remedies  applicable  to  con- 
duct which  Congress  wants  to  prohibit  but  can't  particularize? 

2.  Should  Congress  confine  antitrust  criminal  prosecution  to 
certain  specifically  defined  offenses  ? 

Opinion  with  respect  to  these  two  questions  was  divided 
almost  equally.  Thirty-six  judges  answered  the  first  question, 
17  judges  saying  yes  and  19  taking  the  opposite  view.  Thirty- 
nine  judges  answered  the  second,  16  saying  "Yes"  and  18 
saying  "No."  One  of  the  latter  added,  however,  that  he 
thought  criminal  prosecution  should  be  employed  only  in 
clear  cases.  Two  other  judges  did  not  directly  answer  the 
question,  but  inclined  to  the  negative  by  saying  that  all  vio- 
lations of  Federal  law  should  be  treated  alike.    One  judge 
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opposed  any  criminal  prosecution  under  the  antitrust  laws. 
Another  stated  that  he  thought  the  use  of  criminal  proceedings 
should  be  limited.  Another  suggested  that  criminal  penalties 
be  imposed  only  after  issuance  of  an  injunction  and  punish- 
ment for  contempt  of  court  for  violation  of  the  injunction. 

The  subcommittee  asked  the  judges  whether  they  felt  the 
need  of  a  more  definite  delineation  of  jurisdiction  as  between 
the  courts  and  the  Federal  Trade  Commission : 

Should  conduct  prohibited  by  the  Sherman,  Clayton,  and 
Robinson-Patman  Acts  be  excluded  from  the  definition  of  "unfair 
methods  of  competition"  under  section  5  of  the  Federal  Trade 
Commission  Act? 

Twenty-seven  judges  answered  this  question,  17  judges  op- 
posing the  suggestion  put  forth.  One  other  judge  said  that  he 
did  not  necessarily  favor  it ;  as  he  saw  it,  the  Commission  was 
designed  to  deal  with  a  "lower  stratum"  of  offenses.  Eight 
judges  favored  the  proposal.  One  judge  suggested  abolishing 
the  Federal  Trade  Commission. 

Other  questions  were  designed  to  obtain  the  opinions  of 
the  judiciary  as  to  the  proper  role  of  the  Federal  Trade  Com- 
mission in  the  enforcement  of  the  antitrust  laws : 

1.  In  the  trial  of  any  antitrust  case,  have  you  ever  asked  the 
FTC  to  act  as  a  master  in  chancery  (15  U.  S.  C.  47)  to  aid  you  in 
framing  a  decree?  If  not,  do  you  believe  such  use  of  the  FTC 
would  prove  to  be  valuable? 

2.  In  deciding  antitrust  cases,  have  you  felt  the  need  for 
independent  economic  information  ?  If  so,  do  you  think  the  FTC 
should  supply  it? 

3.  Would  you  favor  trial  of  all  antitrust  cases  in  the  regular 
Federal  courts  and  removal  of  all  such  litigation  from  the  FTC? 

4.  Would  you  comment  on  the  advisability  of  allowing  FTC 
decrees,  either  (a)  reviewed  or  (fr)unreviewed  by  a  Federal  court, 
to  be  used  as  prima  facie  evidence  under  section  5  of  the  Clayton 
Act? 

The  first  of  these  questions  revealed  that  only  one  judge 
had  ever  availed  himself  of  the  possibility  of  asking  FTC 
to  act  as  a  master  in  an  antitrust  case,  and  that  the  case  in 
which  he  had  done  so  had  been  settled  before  the  Commission 
could  act.  Of  the  40  judges  replying  to  the  questions,  only 
2  favored  such  use  of  the  Commission,  although  7  others  said 
they  could  visualize  exceptional  situations  where  it  might 
be  advisable.  Five  judges  were  doubtful  of  the  usefulness  of 
the  Commission  in  this  capacity.  Twenty-one  judges  were 
opposed  to  using  the  Commission  as  a  master.  One  judge 
suggested  that  the  FTC  could  be  used  to  assemble  facts  for 
the  court,  which  could  then  decide  whether  or  not  to  use  the 
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Commission's  findings.  Another  suggested  that  the  Com- 
mission be  permitted  to  intervene  in  antitrust  cases.  One 
judge  thought  the  Commission  might  be  used  as  a  master  if 
its  procedures  were  radically  revised  so  as  to  speed  them  up. 
Two  judges  favored  the  use  of  a  special  master  or  referee 
in  antitrust  cases,  but  stated  that  they  would  not  wish  the 
FTC  to  serve  in  that  capacity. 

Eleven  judges  said  they  had  felt  the  need  of  economic 
information  in  antitrust  cases,  and  14  said  they  had  not. 
Thirty-five  judges  commented  on  the  advisability  of  the  Com- 
mission supplying  such  information  when  needed.  Seventeen 
judges  favored  the  Commission's  performing  this  function, 
and  two  thought  it  might  do  so  in  some  cases.  Two  judges 
were  doubtful  of  permitting  FTC  to  supply  economic  in- 
formation to  the  court,  and  12  were  opposed  to  it.  Four 
judges  stated  that  the  Commission  should  be  permitted  to 
offer  information  only  in  open  court,  subject  to  cross- 
examination. 

Thirty-eight  judges  gave  their  opinions  on  the  suggestion 
that  all  antitrust  litigation  be  removed  from  the  FTC  and 
vested  in  the  regular  Federal  courts.  Only  12  judges  favored 
such  a  course,  and  25  opposed  it.  Two  of  the  latter  favored 
sharper  definition  of  jurisdiction  as  between  the  courts  and 
the  FTC,  one  suggesting  that  the  Commission  handle  situa- 
tions of  national  scope  and  the  regular  courts  local  situa- 
tions. One  judge  thought  that  the  Commission  should  bring 
to  the  attention  of  the  Attorney  General  cases  amounting  to 
violations  of  the  antitrust  statutes. 

There  was  little  judicial  support  for  the  suggestion,  com- 
mented on  by  34  judges,  that  FTC  decrees  be  given  effect  as 
prima  facie  evidence  in  private  treble-damage  actions  in- 
stituted under  the  antitrust  laws  although  1  judge  said  that 
this  was  his  understanding  of  the  present  law.  Altogether, 
9  judges  favored  giving  reviewed  FTC  decrees  such  effect,  and 
only  6  would  give  them  such  effect  when  unreviewed.  Several 
judges  stated  that  they  certainly  should  not  be  given  such 
force  unless  reviewed.  One  judge  stated  that  he  favored  the 
use  of  some  administrative  procedure  in  the  first  instance 
in  antitrust  cases.  Three  judges  were  doubtful  about  the 
propriety  of  using  FTC  orders  in  this  way.  Thirteen  judges 
were  opposed  to  the  use  of  FTC  decrees  as  prima  facie  evi- 
dence in  private  suits,  whether  reviewed  or  unreviewed. 

Because  it  has  been  observed  many  times  that  antitrust 
cases  throw  a  heavy  burden  on  the  regular  courts,  the  sub- 
committee asked  the  judiciary: 

Should  Congress  set  up  a  special  commerce  court  similar  to  the 
Tax  Court  to  hear  antitrust  cases? 


15 

Fifty-two  judges  answered  this  question.  Eleven  judges 
favored  this  proposal,  and  another  assented  to  it  with  some 
reservations.  Two  judges  said  that  they  would  be  in  favor 
of  establishing  either  a  special  court  or  an  administrative 
body  to  deal  with  antitrust  cases.  Another  judge,  without 
directly  answering  the  question,  stated  that  he  found  anti- 
trust cases  not  suitable  for  disposition  by  the  regular  Federal 
courts.  One  judge  said  that  a  special  court  might  have  some 
merit,  but  that  he  thought  the  regular  Federal  courts  were 
adequate  to  handle  antitrust  litigation.  One  judge  said  that 
he  did  not  want  to  give  a  definite  answer  without  more  infor- 
mation as  to  the  nature  of  the  proposed  special  court.  How- 
ever, 35  judges  were  opposed  to  the  establishment  of  a  special 
court  for  the  trial  of  antitrust  cases. 

As  one  judge  stated  : 

A  special  court  for  antitrust  cases,  I  believe,  would  tend  to  decide 
cases  under  specific  rules,  as  tax  law  is  decided,  which  would  take 
away  from  antitrust  cases  the  elasticity  which  in  my  opinion  has 
made  it  very  helpful  to  the  economy  of  the  Nation.  A  special  anti- 
trust court  would  undoubtedly  make  the  law  more  certain.  This 
will  make  the  task  of  the  lawyers  easier,  but  in  my  opinion  it  would 
not  benefit  the  country  generally. 

However,  on  the  other  side  of  the  question,  one  judge 
stated : 

I  have  come  to  the  belief  and  opinion,  after  many  years  of  experi- 
ence in  antitrust  cases  that  it  would  be  in  the  interest  of  the  United 
States  and  in  furtherance  of  the  purposes  of  the  antitrust  laws  if 
Congress  would  set  up  a  special  court  to  hear  antitrust  cases,  or 
in  the  alternative,  set  up  a  special  administrative  body  similar  to 
the  Interstate  Commerce  Commission,  to  have  jurisdiction  of  anti- 
trust cases  subject  to  judicial  review  in  the  manner  now  provided 
for  judicial  review  of  decisions  of  the  Interstate  Commerce  Com- 
mission. Antitrust  litigation  has  become  so  lengthy  and  so  com- 
plicated that  it  takes  too  long  to  reach  the  point  where  the  remedy 
becomes  effective.  Final  decisions  in  these  antitrust  cases  come 
years  after  the  violation  which  prompted  the  commencement  of 
litigation. 

One  of  the  major  problems  which  have  been  cited  in 
connection  with  antitrust  enforcement  is  the  inordinate 
length  of  antitrust  cases,  due  to  the  complexity  of  the  issues 
and  voluminous  evidence  presented.  The  subcommittee  asked 
the  judges: 

1.  A  study  has  shown  that  many  antitrust  cases  which  have 
gone  to  trial  were  often  susceptible  to  summary  disposition,  but, 
possibly  because  the  opposing  counsel   and  the   judge  did  not 
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adequately  discuss  the  issues  beforehand,  the  decisive  legal  issue 
was  not  isolated.  Do  you  think  that  it  would  be  feasible  to 
make  compulsory  as  to  both  parties  the  motion  for  summary 
judgment :  thereby,  in  effect,  requiring  court  and  counsel  to 
consider  the  case  with  summary  disposition  in  mind? 

2.  As  rule  56  (d)  now  stands,  when  a  motion  for  summary 
judgment  is  denied,  the  judge  must  make  a  pretrial  order,  the 
scope  of  which  is  limited  to  stipulating  out  from  trial  any  factual 
issues  not  substantially  in  controversy.  Often,  however,  in  anti- 
trust cases,  there  exist  multiple  legal  issues,  perhaps  not  entirely 
decisive  of  the  case,  but  nevertheless  significant.  Are  there  any 
reasons  why  56  (d)  could  not  be  amended  to  permit  a  preliminary 
determination  of  such  nondecisive  legal  issues,  so  as  to  preclude 
their  consideration  in  any  manner  during  trial,  and  thereby 
narrow  the  scope  of  the  trial? 

3.  (a)   Is  pretrial  used  as  often  and  as  effectively  as  it  might 

be  in  antitrust  cases? 

(b)  Is  there  any  possible  reason  for  not  holding  a  pretrial 
hearing  in  an  antitrust  case? 

Only  6  of  the  46  judges  who  answered  the  first  of  these 
questions  thought  the  compulsory  summary  judgment  pro- 
cedure suggested  feasible,  and  another  assented  to  it  with 
some  reservations.  One  said  that  he  was  doubtful  about  the 
soundness  of  the  proposal.  Thirty-three  judges  were  opposed 
to  any  such  procedure,  and  six  thought  that  the  objective 
sought  could  be  obtained  by  the  proper  use  of  pretrial  pro- 
cedures. 

Thirty-nine  judges  gave  consideration  to  the  possibility 
of  amending  rule  56  (d)  to  permit  the  summary  determina- 
tion of  legal  issues.  Xine  judges  expressed  themselves  as 
being  in  favor  of  such  an  amendment,  and  another  agreed 
with  some  reservations.  One  judge  stated  that  he  did  not 
think  the  amendment  would  be  necessary  in  order  to  permit 
the  preliminary  determination  of  nondecisive  legal  issues, 
but  stated  that  if  such  amendment  were  necessary,  he  would 
favor  it.  Thirteen  judges  stated  that  such  an  amendment 
was  unnecessary,  that  the  present  rule  was  entirely  adequate 
when  used  in  conjunction  with  pretrial  hearings.  Sixteen 
judges  said  they  opposed  the  suggested  amendment. 

Fifteen  judges  thought  that  pretrial  was  used  as  often 
and  as  effectively  as  it  might  be,  at  least  in  their  respective 
jurisdictions.  Four  were  doubtful,  6  said  they  did  not  know, 
and  IS  thought  it  was  not. 

The  54  judges  answering  question  3  (b)  expressed  them- 
selves overwhelmingly  in  favor  of  the  fullest  possible  use 
of  pretrial  hearings  in  antitrust  cases.    There  was  only  one 
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judge  who  said  that  he  never  used  pretrial  hearings,  because 
he  had  found  them  to  be  a  waste  of  time.  Two  judges  thought 
there  might  be  rare  cases  where  the  issues  were  so  clear  cut 
that  a  pretrial  hearing  would  not  be  necessary.  One  judge 
stated  that  he  opposed  mandatory  pretrial  hearings  because 
every  judge  should  be  free  to  conduct  litigation  before  him  in 
the  manner  which  he  found  most  effective. 
The  judges  were  asked : 

Should  one  treble  damage  claimant  be  allowed  to  sue  on  behalf 
of  others?  Comment  on  the  advisability  of  a  class  suit  procedure, 
(a)  before  a  Government  suit  and  (b)  after  a  Government  suit? 

Twenty-two  judges  offered  an  opinion  on  this  question. 
Four  considered  it  advisable  to  permit  class  suits  in  antitrust 
cases,  and  three  more  agreed  with  some  reservations.  Two 
judges  thought  that  class  suits,  or  joinder  of  plaintiffs  in 
"spurious  class  suits/'  should  continue  to  be  available,  but 
one  of  them  added  that  their  use  should  not  be  extended. 
Thirteen  judges,  opposed  class  suits.  One  judge  stated  that 
he  was  opposed  to  class  suits,  but  would  favor  permitting 
private  claimants  to  join  in  a  Government  antitrust  suit. 

The  judges  were  asked: 

What  difficulties  have  you  encountered  in  applying  the  rule 
laid  down  in  Emich  Motor  Corp.  case  (340  U.  S.  558  (1950)) 
in  relating  the  violation  involved  in  the  Government  suit  to  the 
injury  alleged  in  the  private  suit? 

Of  the  33  judges  who  answered  this  question,  19  said  that 
they  had  had  no  experience  with  the  rule.  The  others  had 
encountered  no  particular  difficulty  with  it.  One  judge  stated 
that  he  found  the  rule  very  sound.  One  judge  thought  that 
Congress  should  spell  out  the  effect  of  consent  decrees  on 
subsequent  private  litigation. 

The  subcommittee  asked  the  judiciary : 

Is  the  rule  preventing  the  tolling  of  the  statute  of  limitations 
under  section  5  of  the  Clayton  Act  against  local  defendants  who 
are  part  of  a  nationwide  conspiracy  but  who  are  not  named  in 
the  Government  decree  unduly  restrictive  (e.g.,  Levy  v.  Para- 
mount Pictures,  104  F.  Supp.  787  N.  D.  Cal.  (1952))  ? 

Only  two  judges  answered  this  question  in  the  affirmative. 
Twenty-four  judges  said  that  they  did  not  find  the  rule  unduly 
restrictive.  Four  said  they  had  had  no  experience  with  it,  and 
five  stated  that  they  had  no  opinion. 

The  subcommittee  asked  several  questions  designed  to 
ascertain  the  judicial  attitude  toward  the  effectiveness  of 
the  award  of  mandatory  treble  damages  in  private  antitrust 
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suits  as  an  aid  to  enforcement  of  the  laws.  The  most  signifi- 
cant answers  were  given  in  reply  to  the  question : 

Do  you  think  that  a  provision  in  such  a  statute  providing  for 
treble  damages  only  when  "willfulness"  could  be  shown  would 
cause  a  special  enforcement  problem? 

Twenty-five  replied  that  they  did  not  think  such  a  pro- 
vision would  create  special  problems.  Four  judges  specified 
that  they  would  be  in  favor  of  such  a  provision,  and  one 
thought  it  might  be  advisable.  Four  other  judges  stated 
flatly  that  they  were  opposed  to  any  allowance  of  double  or 
treble  damages.  Three  judges  suggested  that  the  question 
whether  damages  should  be  doubled  or  trebled  should  prop- 
erly be  left  to  the  discretion  of  the  court;  one  of  these  judges 
noted  that  he  thought  willfulness  should  not  be  the  only 
test  for  the  decision  of  this  question.  Six  judges  thought 
there  would  be  special  enforcement  problems  raised  by  the 
proposal. 

The  subcommittee  asked  three  further  questions  concerned 
with  procedural  matters: 

In  the  past  the  Government  has  frequently  brought  a  criminal 
antitrust  case  before  one  court  and  followed  that  with  a  civil  anti- 
trust case  in  another  court.  Thereafter,  private  plaintiffs  have 
brought  treble  damage  actions  in  many  other  different  courts. 
It  has  been  suggested  that  where  the  Government  brings  a 
criminal  case,  it  should  also  bring  its  civil  case  either  simul- 
taneously or  immediately  thereafter  so  that  the  judge  hearing 
the  criminal  case  can  at  the  same  time  on  the  same  record  make 
his  findings  in  the  civil  case. 

It  has  also  been  suggested  that  private  plaintiffs  be  permitted 
to  file  supplemental  complaints  for  single  damages  following  the 
conclusion  of  the  Government  suit  before  the  same  court.  Appeals 
in  both  the  Government  suits  would  go  directly  to  the  Supreme 
Court.    Please  comment  as  to — 

1.  Requiring  a  Government  civil  suit  to  be  heard  before 
the  same  court  that  hears  the  criminal; 

2.  Permitting  private  parties  to  claim  single  damages  by 
supplemental  complaint  before  the  same  court  that  hears  the 
Government  suit;  and 

3.  Having  appeals  in  Government  criminal  antitrust  cases 
go  directly  to  the  Supreme  Court. 

Of  the  36  judges  who  considered  it,  28  were  in  favor  of 
the  first  suggestion.  However,  two  judges  pointed  out  that 
the  same  evidence  could  not  be  used  in  criminal  and  civil 
cases.  One  judge  thought  that  having  all  antitrust  actions 
arising  out  of  the  same  circumstances  heard  by  the  same 
court  might  be  desirable,  but  would  impose  too   great  a 
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burden  on  that  court.  One  judge  stated  that  this  practice 
was  regularly  followed  in  his  district.  One  judge  was  doubt- 
ful of  the  soundness  of  the  proposal,  and  five  were  opposed 
to  it. 

Thirty-two  judges  commented  on  the  suggestion  that 
private  claimants  be  permitted  to  sue  for  single  damages 
by  supplemental  complaint  at  the  close  of  the  Government's 
suit.  Nineteen  judges  favored  such  a  proposal,  one  of  them 
adding  that  he  would  limit  such  complaints  to  within  1  year 
after  the  close  of  the  Government's  suit.  Two  judges  favored 
permitting  private  litigants  to  sue  by  supplemental  com- 
plaint, but  thought  that  they  should  not  be  limited  to  single 
damages  in  their  claims.  Another  said  that  he  opposed  com- 
pulsory consolidation  and  also  opposed  placing  a  penalty 
on  such  consolidation  by  limiting  claims  filed  in  this  manner 
to  single  damages.  One  judge  suggested  that  where  a  claim 
is  filed  by  supplemental  complaint  at  the  close  of  the  Gov- 
ernment's suit,  the  court  be  given  discretion  whether  to 
double  or  treble  the  damages.  Nine  judges  were  opposed  to 
the  proposal. 

Opinion  was  fairly  evenly  divided  about  the  wisdom  of 
having  appeals  in  criminal  cases  go  directly  to  the  Supreme 
Court.  Sixteen  judges  favored  this  suggestion.  One  was 
doubtful  about  its  advisability,  and  one  suggested  that  the 
views  of  the  Justices  of  the  Supreme  Court  be  obtained  be- 
fore reaching  a  decision.  Seventeen  judges  opposed  the 
proposal. 

In  their  replies  to  the  subcommittee's  questionnaire, 
some  of  the  judges  went  beyond  simple  answers  to  the  ques- 
tions posed.  Their  mature  consideration  of  some  of  the  prob- 
lems raised  by  the  antitrust  laws  and  their  enforcement 
was  reflected  in  what  were,  in  effect,  brief  essays,  pointing 
up  these  problems,  and,  in  some  instances  suggesting  possible 
solutions.  These  penetrating  comments,  in  many  instances, 
reached  issues  greater  in  scope  than  those  embodied  in  the 
individual  questions  asked. 

The  questionnaire  elicited  several  profound  reflections 
on  the  fundamental  question  whether  Congress  has  suf- 
ficiently determined  and  stated  the  basic  economic  policy 
underlying  the  antitrust  laws.  Many  judges  felt  that  legisla- 
tive policy  had  not  been  sufficiently  defined.  One  particularly 
thoughtful  comment  noted  that  Congress  should  take  a  more 
definite  position  on  the  "political"  decision  as  to  what  form 
it  wishes  industry  to  take. 

I  believe,  that  the  evils  covered  by  the  phrases,  "restraint  of 

trade"  and  "monopoly,"  ought  not  to  be  left  to  the  courts,  until 
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after  Congress  has  taken  a  more  definite  position  as  to  what  it 
wants.  There  are,  as  everyone  knows,  two  interests  involved: 
economic  and  political.  I  mean  by  "political"  the  indirect  social 
effects  of  a  change  from  an  industry  operated  by  a  number  of 
small  independent  units  to  an  industry  operated  by  a  few  great 
units — even  though  these  compete.  Courts  are  competent  to  de- 
cide the  first  question:  i.  e.,  whether  the  prices  charged  by  a 
combination  are  greater  or  less  than  those  that  would  be  charged 
if  it  did  not  exist;  in  short,  whether  the  combination  is  beneficial 
to  the  consumer.  True,  there  are  formidable  difficulties  even 
about  that:  e.  g.,  the  appraisal  of  existing  plants.  Nevertheless, 
these  are  not  insurmountable;  and  they  present  only  questions 
of  fact,  little  competent  as  a  jury  often  is  to  decide  them  from 
evidence  which  may  be  extravagantly  voluminous  and  baffling.  *  *  * 
However,  although  the  economic  question  is  vital,  it  is  not 
as  important  as  the  "political"  one,  and  as  to  that  much  more 
searching  questions  arise.  What  will  be  the  impact  upon  the 
social  habits  of  these  affected  by  the  proposed  combination?  Ob- 
viously, a  completely  nationalized  industry  makes  the  most  far- 
reaching  changes,  which  it  needs  no  argument  to  prove  that 
Congress  alone  should  impose,  even  though  only  one  industry 
be  involved.  I  do  not  see  why  the  same  considerations  that  are 
relevant  to  that  question  are  not  relevant  to  steps  in  that  direc- 
tion. For  one  reason  I  am  quite  sure  that  the  nationalization 
of  any  industry  becomes  more  and  more  likely  as  the  competing 
units  become  larger  and  fewer.  Moreover,  even  if  the  final  step 
be  never  taken,  it  is  certainly  one  thing  to  be  independently 
engaged  in  business  and  another  to  be  employed  by  others.  Again, 
to  be  employed  in  a  small  business  is  different  from  being  em- 
ployed in  a  very  large  one.  It  is  not  necessary  to  elaborate  these 
differences,  and  I  agree  that  conflicting  interests  are  involved; 
but  my  point  is  that  the  relative  appraisal  of  these  and  an  eventual 
decision  between  them  are  of  the  very  essence  of  what  we  or- 
dinarily call  "legislation."  To  substitute  a  court  is  not  to  ask 
it  to  interpret  any  "law" ;  but  to  impose  upon  it  a  duty  that 
should  presuppose  a  responsiveness  to  current  needs,  desires, 
and  habits,  strikes  at  the  foundations  of  its  most  important  at- 
tribute— detachment  from  social  pressures. 

Another  justice  made  the  less  positive  assertion  that— 

the  antitrust  problem  might  be  handled  better  if  the  responsibility 
for  determining  the  desirability  of  certain  economic  practices  were 
left,  as  it  is  in  England,  with  a  nonjudicial  body. 

Another  judge  specified  some  of  the  areas  for  congres- 
sional consideration  of  economy  policy. 

It  seems  to  me  that  there  are  some  basic  economic  issues  which 
now  are  being  resolved  by  the  courts  upon  which  it  would  be 
desirable  to  have  legislative  guidance.  In  particular  I  believe  that 
it  would  help  a  court  to  know  whether  the  reinterpretation  of  the 
word  "monopolize"  originally  made  by  Judge  Learned  Hand  in 
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United  States  v.  Aluminum  Corporation  and  followed  in  United 
States  v.  United  Shoe  Machinery  Corporation  accords  with  con- 
gressional policy.  In  short,  does  Congress  intend  to  hold  liable  a 
person  who  in  good  faith  and  without  predatory  practices  seeks, 
by  morally  neutral  means,  to  attain  a  dominant  position  in  a 
market?  Another  set  of  problems  worthy  of  congressional  resolu- 
tion is  the  degree  to  which  in  the  area  of  foreign  trade  defendants 
may  rely  on  assurances  or  encouragements  from  the  State  Depart- 
ment. 

Less  sweeping  criticism,  but  an  indication  that  legislative 
reconsideration  of  antitrust  principles  might  be  in  order,  was 
found  in  the  suggestion  of  several  judges  that  the  antitrust 
laws  be  rewritten,  and  if  possible,  unified  in  a  single  general 
statute.  One  judge  revealed  lack  of  faith  in  the  political 
process  rather  than  satisfaction  with  the  present  state  of  the 
antitrust  laws : 

Theoretically  the  responsibility  of  resolving  the  basic  economic 
issues  that  antitrust  cases  raise  should  be  on  a  department  of  the 
Government  (executive  or  legislative)  which  is  more  responsive 
to  the  will  of  the  people  than  is  the  Federal  judiciary,  but  as  a 
practical  matter  I  do  not  know  how  the  other  departments  of  the 
Government  could  resolve  these  issues  as  well  as  does  the  judiciary. 

Other  members  of  the  judiciary  felt  that  present  antitrust 
laws  had  worked  well  and  should  not  be  amended  without 
full  consideration.  One  judge  thought  that  the  Sherman  and 
Clayton  Acts  state  a  broad  general  policy  which,  as  judicially 
interpreted  over  the  years,  is  "about  as  clear  and  certain  as 
we  could  hope  to  make  it." 

There  were  also  well-considered  statements  on  the  closely 
related  question,  whether  it  is  necessary  or  desirable  for  Con- 
gress to  spell  out  the  antitrust  laws  in  more  detail. 

There  is  a  distinction  between  the  search  for  a  basic  policy 
and  the  question  whether  the  manner  of  expressing  that 
policy  could  be  clarified  or  improved. 

Several  judges  felt  that  some  of  the  broad  terms  used  in 
the  antitrust  laws,  terms  such  as  "nionoply"  and  "restraint 
of  trade"  should  be  clarified,  narrowed,  made  more  specific, 
or  more  sharply  defined.  One  judge  found  such  terms  too 
broad  to  permit  of  adequate  enforcement.  Another  wished 
that  the  grounds  of  antitrust  cases  might  be  spelled  out  more 
clearly.   One  judge  complained  that — 

in  most  cases  resulting  in  convictions  or  findings  for  the  plaintiffs, 

there  is  available  an  abundance  of  authorities  for  reversal  of  the 

trial  court,  should  the  appellate  court  choose  to  be  so  disposed — 

and  that,  in  the  present  state  of  the  law — 

neither  the  courts,  the  plaintiffs,  nor  the  defendants  know  what 
to  expect. 
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One  distinguished  member  of  the  bench  questioned  the  con- 
stitutionality of  the  present  broad  wording  of  the  antitrust 
laws. 

The  fact  that  the  restraint  statute  rests  upon  the  ancient 
phrases :  "restraint  of  trade"  and  "monopoly"  has  been  enough  to 
protect  it  from  the  objections  that  proved  fatal  to  the  National 
Industry  Recovery  Act  in  United  States  v.  Schechter  (296  U.  S. 
400).  Apparently  the  words  were  thought  definite  enough,  when 
confined  to  their  common-law  meanings,  uncertain  as  those  were ; 
but  they  have  not  been  so  confined  in  the  step-by-step  interpreta- 
tion of  the  acts.  As  so  transmitted,  they  would  now,  I  fancy,  be 
open  to  the  charge  of  undue  "delegation  of  power"  to  Congress, 
were  they  expressly  incorporated  into  text. 

One  judge  doubted — 

whether  adequate  enforcement  based  upon  such  broad  terms  is 
feasible,  and  whether  it  is  fair  in  many  cases  to  those  involved  in 
the  litigation,  because  of  inadequate  advance  notice  of  interpreta- 
tion. 

Some  of  the  judges  felt  that  the  laws  were  not  too  broad,  but 
thought  nevertheless  that  some  sharpening  of  standards  or 
establishment  of  criteria  would  be  helpful  to  the  judiciary. 
One  judge  felt  that  the  present  laws  might  be  adequate  for 
equitable  proceedings  looking  to  the  future,  but  that  their 
broadness  made  decision  difficult  for  juries  in  civil  damage 
cases,  and  was  not  appropriate  to  criminal  prosecutions.  One 
judge  expressed  skepticism  about  the  feasibility  of  more  pre- 
cise definition : 

While  I  could  wish  for  more  specific  directions  in  the  law  and 
certainly  think  all  attempts  in  that  direction  are  desirable,  yet  I 
do  not  think  they  are  probable,  even  if  possible. 

Several  judges  opposed  any  attempt  at  more  precise 
definition  of  antitrust  concepts.  They  felt  that  the  broadness 
and  generality  of  the  antitrust  laws  give  them  a  desirable 
elasticity,  and  that  any  amendments  in  the  direction  of 
greater  clarity  and  detail  would  do  more  harm  than  good. 
One  judge  stated  that  too  great  detail  would  in  fact  consti- 
tute a  shift  of  judicial  power  to  Congress.  One  judge  thought 
that  the  character  of  the  evils  aimed  at  by  the  antitrust  laws 
is  too  general  and  varied  to  permit  of  specific  statutory 
definition.  Others  felt  that  any  radical  changes  in  the  law 
would  cause  confusion  rather  than  clarification,  and  would 
lead  to  multiplicity  of  litigation  to  determine  anew  points 
now  settled  by  a  history  of  judicial  interpretation. 

Opinions  relating  to  the  use  of  criminal  prosecution  for 
the  enforcement  of  the  antitrust  laws  considered  two  aspects 
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of  the  question :  the  predicament  of  the  defendant  subjected 
to  criminal  prosecution,  and  the  question  of  the  effectiveness 
of  criminal  proceedings  as  an  instrument  for  the  enforcement 
of  the  law. 

As  to  the  first  aspect,  many  of  the  judges  felt  that  criminal 
prosecution  should  be  instituted  only  in  clear  cases,  and  that 
there  should  be  no  criminal  punishment  for  acts  which  have 
not  previously  been  clearly  defined  by  statute  or  judicial  de- 
cision. One  judge  stated  that  the  question  which  offenses 
should  be  criminally  prosecuted  should  be  determined  by 
Congress  and  not  left  to  the  courts.  Another  suggested  that 
Congress  specifically  proscribe  what  have  come  to  be  per  se 
violations  of  the  antitrust  laws,  thus  placing  a  legislative 
imprimatur  on  judicial  policies.  The  same  judge  stressed  that 
the  criminal  law  should  represent  moral  standards  and  not 
just  economic  policy;  that  a  criminal  statute  must  either 
represent  existing  public  opinion  or  be  capable  of  molding 
immediate  public  response. 

As  one  court  said: 

My  view  is  that  criminal  punishment  should  not  be  enacted 
for  offenses  which  cannot  be  carefully  particularized  except  to  the 
extent  that  they  have  theretofore  been  well  known  and  defined  by 
the  development  of  the  common  law  or  judicial  decisions,  inter- 
pretation, or  wording  in  prior  statutes. 

Other  judges  felt  that  to  confine  criminal  prosecution  to 
specifically  defined  offenses  would  place  too  much  emphasis 
on  the  formal  word.  Another  phrased  it  somewhat  differently, 
stating  that  like  punishment  should  be  meted  out  for  like 
wrongs,  whether  specified  by  statute  or  included  in  a  general 
category. 

On  the  second  aspect  of  the  question,  some  of  the  judges 
felt  that  better  results  are  obtained  from  civil  cases.  One 
judge  noted  that  contempt  proceedings  in  injunction  cases 
give  a  court  greater  leeway  in  punishing  an  offender  than  the 
specific  penalties  provided  in  criminal  statutes.  Another 
judge  suggested  that  criminal  prosecution  be  limited  to  vio- 
lations following  the  issuance  of  an  injunction  and  punish- 
ment for  contempt. 

As  one  judge  said : 

Equity  proceedings  which  are  directed  primarily  at  future  con- 
duct may  be  appropriate  even  when  the  offense  had  not  been  spe- 
cifically described  in  the  statute. 

There  was  a  wide  range  of  comments  on  the  possibility 
of  more  extensive  use  of  the  Federal  Trade  Commission  as  an 
aid  to  the  courts  in  the  disposition  of  antitrust  cases.    Con- 
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siderable  opposition  was  expressed  to  such  use  of  the  Com- 
mission. It  was  remarked  that  action  by  the  Commission  was 
too  slow  to  be  of  aid  to  the  court.  One  judge  objected  to 
"farming  out"  part  of  a  case  to  the  Commission ;  he  felt  that 
the  court  should  keep  control  over  all  proceedings.  One  judge 
noted  that  in  a  case  instituted  by  the  Government,  he  would 
hesitate  to  invoke  the  aid  of  another  branch  of  the  Govern- 
ment.   Another  judge  said: 

*  *  *  to  invite  the  Federal  Trade  Commission  or  anyone  else 
to  act  in  the  second  half  of  a  case  when  the  agency  knows  nothing 
about  the  first  half  of  the  case  except  what  it  gets  from  printed 
reports  is  not  apt  to  prove  very  helpful.  But  the  most  important 
consideration  generally  overlooked  not  only  by  proponents  of  the 
Federal  Trade  Commission,  but  also  by  those  who  want  a  double- 
barreled  judicial  system  in  the  first  stage  of  which  evidence  is 
taken  with  regard  to  liability  and  in  the  second  stage  evidence 
is  taken  with  respect  to  damages,  is  that  there  is  not  and  should 
not  be  any  sharp  segregation  between  rights  and  remedies.  Many 
years  ago  in  the  Western  Maid  Justice  Holmes  said,  "Legal 
obligations  that  exist  but  cannot  be  enforced  are  ghosts  that  are 
seen  in  the  law  but  that  are  elusive  to  the  grasp"  (257  U.  S.  419, 
433).  Nothing  is  more  pernicious  in  antitrust  matters  than  for 
courts  loudly  to  proclaim  platitudes  without  being  prepared  to 
enforce  in  specific  terms  the  pious  declarations  *  *  *. 

So  far  as  my  experience  indicates,  it  is  only  when  one  begins 
to  work  with  one's  fingers  about  the  details  of  a  decree,  that  one 
is  really  prepared  to  come  to  a  sensible  judgment  as  to  the  extent 
to  which,  if  at  all,  the  defendant  has  violated  the  antitrust  laws. 

Some  of  the  judges  reacted  favorably  to  the  suggestion 
that  the  Federal  Trade  Commission  might  be  called  upon  to 
furnish  economic  information  to  the  courts  in  antitrust  cases. 
One  judge  suggested  that  the  Commission  might  be  used  to 
assemble  facts  for  the  court. 

Other  judges  adopted  a  more  cautious  approach.  One 
thought  that  the  Commission  might  supply  "evidentiary 
data,"  but  noted  that  it  should  be  subject  to  cross-examina- 
tion. Another  said  that  members  of  the  Commission  might 
be  called  upon  to  testify  as  expert  witnesses.  This  caution 
was  most  strongly  expressed  by  one  judge,  who  thought  that 
the  Commission  had  a  prosecutor's  bias,  and  should  be  per- 
mitted to  offer  economic  information  only  from  the  witness 
stand. 

Most  of  the  judges  felt  the  enforcement  of  the  antitrust 
laws  would  not  be  greatly  facilitated,  expedited,  or  improved 
by  entrusting  it  to  a  tribunal,  administrative  or  judicial, 
other  than  the  Federal  courts. 


And  as  another  judge  put  it : 

The  basic  problem  in  antitrust  enforcement  is  somewhat  akin 
to  that  of  the  referee  in  the  prize  ring.  The  most  difficult  task  of 
the  latter,  of  course,  is  to  keep  fighters  fighting ;  that  of  the  anti- 
trust enforcers  to  keep  competitors  competing.  Courts  are  not  in 
my  opinion  best  adapted  to  handle  problems  requiring  continual 
analysis,  reappraisal  and  supervision.  An  administrative  body 
to  implement  nationwide  policy,  with  power  to  invoke  the  equity 
jurisdiction  of  the  courts  to  aid  enforcement — as  does  the  National 
Labor  Relations  Board — might  well  serve  the  need. 

Some  of  the  judges  favored  the  establishment  of  a  special 
court  for  the  trial  of  antitrust  cases,  noting  that  such  a  court 
could  relieve  the  regular  courts  of  a  heavy  burden.  Its  judges 
would  be  specially  qualified  for  their  task,  and  such  expert- 
ness  on  the  part  of  the  court  would  be  highly  desirable.  It 
was  also  remarked  that  a  special  court  would  be  better 
equipped  to  garner  the  necessary  economic  data.  Further, 
these  judges  thought  that  supervision  over  compliance  with 
decisions  could  be  better  exercised  by  a  special  court  or  com- 
mission than  by  the  regular  courts.  Although  it  was  recog- 
nized that  a  special  court  could  probably  not  constitutionally 
handle  criminal  or  civil  damage  suits,  it  was  thought  that 
such  a  court  could  fulfill  a  useful  function  by  trying  Govern- 
ment suits  seeking  injunctive  relief. 

However,  the  majority  of  the  replies  opposed  the  estab- 
lishment of  any  special  tribunal  for  the  trial  of  antitrust 
cases.  The  principal  ground  of  objection  was  opposition  to 
the  establishment  of  a  multiplicity  of  specialized  courts.  It 
was  remarked  that  such  special  courts  frequently  come  to  be 
regarded  by  the  public  simply  as  adjuncts  of  the  executive 
branch  of  the  Government,  and  do  not  command  public 
respect.  It  was  feared  that  such  a  special  court  would  afford 
too  much  opportunity  for  partisan  politics,  and  that,  after 
the  initial  appointments  to  the  court,  its  judges  would  prob- 
ably not  be  of  sufficiently  high  caliber  to  command  public 
confidence.  There  were  also  less  speculative  objections.  It 
was  said  that  the  broadness  of  antitrust  issues  (as  opposed 
to  the  technical  nature  of,  e.  g.,  tax  questions)  made  them 
unsuitable  for  treatment  by  a  special  court,  as  special  courts 
frequently  tend  to  lose  sight  of  wider  problems.  One  judge 
feared  that  a  special  court  would  devise  specific  rules  which, 
while  contributing  to  certainty  in  the  law,  would  deprive  the 
law  of  its  present  desirable  elasticity. 

It  was  said  that  judges  who  are  not  specialists  arrive  at 
better  interpretations  of  the  law.  A  further  ground  of  objec- 
tion was  that  a  special  court,  whether  sitting  in  Washington 
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or  "riding  circuit"  would  lack  familiarity  with  local  condi- 
tions which  frequently  play  an  important  part  in  the  deter- 
mination of  issues.  Finally,  it  was  argued  that  the  regular 
courts  would  still  have  to  continue  to  try  criminal  and  civil 
damage  suits  in  any  case. 

Some  of  these  objections  were  met  by  the  suggestion  of 
one  judge  that  a  special  court  be  established,  to  be  staffed 
with  regular  Federal  judges  who  would  be  assigned  to  it  from 
time  to  time.  The  temporary  nature  of  such  appointments 
would  assure  the  retention  of  the  judge's  broad  view  of  the 
issues  brought  before  him,  and  expertness  could  be  achieved 
without  loss  of  perspective. 

Another  judge  suggested  that,  instead  of  establishing  a 
special  court,  special  roving  Federal  judges  should  be  assigned 
to  try  antitrust  cases. 

Several  judges  suggested  increased  use  of  the  Federal 
Trade  Commission.  One  stated  that  enforcement  of  the  anti- 
trust laws  should  rest  in  the  first  instance  with  an  admini- 
strative agency,  with  a  right  to  review  by  the  courts.  He 
thought  that  the  Attorney  General  should  have  the  right  to 
intervene  in  the  administrative  proceedings,  and  that  the 
agency  should  be  permitted  to  intervene  in  civil  antitrust 
actions  brought  by  the  Government.  He  also  suggested  that 
the  agency  be  given  power  to  issue  preliminary  restraining 
orders  when  necessary.  Another  judge  said  that  the  Federal 
Trade  Commission  should  handle  all  antitrust  cases  involv- 
ing activities  of  nationwide  scope,  and  that  the  regular  Fed- 
eral courts  should  continue  to  handle  local  situations.  It 
was  remarked  that  there  should  be  sharper  definition  of  the 
division  of  jurisdiction  between  the  courts  and  the  Commis- 
sion. One  judge  suggested  that  the  Commission  be  confined 
to  hearing  cases  of  unfair  practices,  and  that  all  antitrust 
cases  be  tried  before  the  regular  Federal  courts.  He  said 
that  the  Commission  should  not  compete  with  the  Depart- 
ment of  Justice  in  the  prevention  or  punishment  of  crime. 
Another  judge  stated  that  he  would  prefer  to  abolish  the 
present  Federal  Trade  Commission,  and  create  a  new  agency 
under  an  organic  act  with  different  substantive  and  pro- 
cedural provisions. 

Several  suggestions  were  made  for  the  improvement  of 
procedures  employed  in  the  trial  of  antitrust  cases. 

Several  judges  recommended  that  pretrial  hearings  be 
made  compulsory  in  antitrust  cases.  Other  answers  indicated 
that  there  would  be  little  opposition  to  such  a  step.  In  some 
replies,  the  judges  visualized  situations  in  which  pretrial 
hearings  would  be  unnecessary  (e.  g.,  if  the  issues  were  so 
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clear-cut  that  no  further  definition  was  necessary;  if  the  case 
were  settled  before  pretrial  hearing),  but  they  clearly  re- 
garded such  situations  as  highly  exceptional.  There  was  only 
one  dissenter,  who  stated  that  he  had  in  general  found  pre- 
trial hearings  to  be  a  waste  of  time.  One  judge  said  that, 
in  criminal  cases,  he  had  found  pretrial  procedures  to  be  un- 
satisfactory, because  there  the  court  lacks  power  to  compel 
the  parties  to  do  anything.  Another  judge  disagreed;  he 
found  a  pretrial  hearing,  or  at  least  a  preliminary  discussion 
of  the  issues,  very  helpful  in  criminal  as  well  as  civil  cases. 
One  of  the  judges  advocated  adopting  a  recommendation  of 
the  Judicial  Conference  of  1955 — the  appointment  of  a  panel 
of  skilled  Federal  judges  to  conduct  pretrial  hearings  in  all 
antitrust  cases.  One  judge  thought  that  the  judiciary  lacked 
the  time  properly  to  conduct  pretrial  hearings  in  all  cases 
where  they  would  be  desirable,  and  that  this  problem  could 
be  solved  only  by  the  creation  of  additional  Federal  judge- 
ships. 

One  judge  stressed  the  need,  in  antitrust  cases,  for  a  clear 
defining  of  the  issues,  and  careful  advance  organization  and 
planning  of  the  trial.  Another  felt  that  procedure  could  be 
greatly  expedited  by  the  limitation  of  testimony  and  the 
exclusion  of  irrelevant  exhibits.  He  thought  that  cumulative 
evidence  should  be  curbed,  and  that  the  Government  should 
be  limited  in  the  presentation  of  the  preprosecution  history 
of  the  industry  involved. 

One  judge  said  that  he  would  not  attempt  to  try  an  anti- 
trust case  without  first  appointing  an  economist  and  an  ac- 
countant to  assist  the  court. 

One  judge  felt  that  the  use  of  interrogatories  should  be 
limited  to  information  readily  available  to  defendant  in  the 
form  sought.  He  thought  that  frequently  interrogatories 
were  so  phrased  as  to  place  an  undue  burden  upon  the  de- 
fendant to  collect  and  organize  information. 

One  judge  made  the  ingenious  suggestion  that  antitrust 
prosecutions  be  limited  to  a  single  defendant,  and  that  the 
Government  institute  several  suits  if  necessary.  He  thought 
that  if  the  issues  were  clearly  defined  and  determined  in  the 
first  suit,  it  might  become  unnecessary  to  try  the  subsquent 
ones.  He  thought  that  such  a  procedure  might  eliminate 
some  unnecessary  complexity  in  these  cases. 

Interesting  comments  were  made  on  the  question  whether 
it  would  expedite  antitrust  procedures  to  require  both  Gov- 
ernment civil  and  criminal  suits  involving  the  same  subject 
matter  to  be  brought  before  the  same  court,  and  to  permit 
or  require  private  antitrust  claims  against  the  same  defend- 
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ants  to  be  heard  in  the  same  forum.  Several  judges  thought 
that  it  would  be  helpful  to  have  both  the  Government's  civil 
suit  and  its  criminal  case  heard  by  the  same  court.  It  was 
stated  that  in  one  Federal  judicial  district  if  one  judge  heard 
the  Government's  criminal  case  he  would  also  pass  on  the 
Government's  civil  case.  The  judge  noted  that,  in  several 
instances,  a  consent  decree  was  entered  after  plea  in  the 
criminal  case.  One  said  that  this  would  avoid  duplication 
of  effort,  contribute  to  efficiency,  and  reduce  the  burden  on 
judges.  It  was  suggested  that  the  record  of  the  criminal  case 
be  admissible  as  evidence  in  a  subsequently  tried  civil  suit. 
One  judge  thought  that  bringing  a  civil  and  a  criminal  case 
at  the  same  time  would  have  the  advantage  that  "the  court 
may  pretry  the  civil  case  as  fully  as  permissible  to  do  so 
without  violation  of  the  fifth  amendment."  However,  he  fore- 
saw certain  difficulties  along  this  line  in  cases  involving  both 
individual  and  corporate  defendants.  One  judge  suggested 
that  the  Government  be  required  to  institute  a  civil  suit  in 
the  same  court  as  its  criminal  suit,  and  that,  if  no  civil  suit 
were  brought,  the  criminal  suit  should  be  dismissed. 

Other  judges  thought  there  would  be  no  advantage  in  hav- 
ing both  civil  and  criminal  suits  heard  by  the  same  court.  It 
was  pointed  out  that  different  rules  of  evidence  prevail  for 
civil  and  criminal  cases,  so  that  the  same  evidence  could  not 
be  used  for  both.  One  judge  thought  it  would  be  dangerous 
to  base  a  judgment  in  a  civil  suit  on  the  verdict  in  a  criminal 
case.  It  was  thought  that  it  would  be  difficult  for  a  judge  who 
had  heard  a  criminal  case  to  remain  objective  throughout  the 
trial  of  the  subsequent  civil  suit.  One  judge  thought  that  it 
might  be  a  hardship  for  the  parties.  Another  said  that  it 
might  be  undesirable  for  a  judge  to  carry  over  a  point  of  view 
and  knowledge  acquired  from  the  trial  of  a  criminal  case  to 
a  civil  suit;  he  pointed  out  that  the  Government  might  lose 
the  criminal  case  but  still  be  entitled  to  prevail  in  the  civil 
suit,  but  that  the  same  judge  hearing  both  cases  might  be  re- 
luctant to  rule  in  the  Government's  favor  in  the  second  after 
ruling  against  it  in  the  first  because  of  the  psychological  ef- 
fect of  such  decision. 

One  judge,  who  opposed  the  trial  of  criminal  and  civil 
Government  suits  by  the  same  court,  supported  the  sugges- 
tion that  private  claimants  be  permitted  to  file  a  supple- 
mental complaint  for  single  damages  at  the  conclusion  of  the 
Government's  case.  He  reasoned  that  the  judge  would  be 
familiar  with  the  limits  of  the  judgment  in  the  Government's 
favor,  and  that  this  procedure  would  give  defendant  in  the 
private  suit  the  benefit  of  the  greater  burden  of  proof  re- 
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quired  of  the  Government  to  win  in  a  criminal  case.  One 
judge  said  that  he  would  favor  enabling  private  litigants  to 
sue  by  way  of  supplemental  complaint,  but  that  they  should 
not  then  be  limited  to  single  damages. 

On  the  other  hand,  it  was  remarked  that  to  permit  the 
filing  of  such  supplemental  complaints  would  be  too  burden- 
some for  a  single  court.  One  judge  thought  that,  whereas  it 
might  be  desirable  for  a  single  court  to  handle  all  the  litiga- 
tion arising  from  an  antitrust  case,  it  would  involve  far  too 
much  work  for  that  court;  he  also  pointed  out  that  such  a 
procedure  might  require  private  litigants  and  their  witnesses 
to  travel  long  distances  to  be  heard.  One  judge  thought  that 
Government  and  private  suits  could  not  be  combined,  as  the 
former  are  equitable  in  nature  and  heard  by  a  judge  alone, 
whereas  in  the  latter  the  defendant  is  entitled  to  a  trial  by 
jury  under  the  Constitution.  One  judge  insisted  that  private 
suits  should  be  kept  separate  from  Government  suits,  as  the 
Government  should  not  become  a  collection  agency  for  private 
claims. 

In  general,  the  comments  of  the  judiciary  were  unfavor- 
able to  the  maintenance  of  representative  or  class  suits  by 
private  antitrust  litigants.  It  was  said  that  permitting  class 
suits  would  create  confusion,  and  that  the  interests  of  liti- 
gants would  not  be  properly  represented  by  others.  It  was 
considered  important  that  each  private  suit  be  considered 
separately  on  its  own  merits.  One  judge  thought  that  to  per- 
mit the  bringing  of  class  suits  would  unduly  encourage  liti- 
gation. Another  went  even  further  and  thought  that  permit- 
ting class  suits  would  lead  to  champetry.  Another  judge 
thought  that  class  suits  would  become  too  complicated. 

Several  judges  voiced  their  objections  to  the  mandatory 
trebling  of  damages  awarded  to  successful  litigants  in  private 
antitrust  suits.  One  judge  said  that  the  in  terror  em  effect  of 
the  treble  damage  provision  "is  not  the  kind  of  fear  on  which 
a  rational  society  ought  to  place  great  reliance."  Another 
judge  flatly  condemned  the  provision  in  the  following  em- 
phatic terms : 

I  think  all  provisions  for  double  or  treble  damages  should  be 
abolished.  Whenever  the  enforcement  of  law  is  commercialized, 
the  administration  of  justice  is  sacrificed.  The  farming  out  of 
law  enforcement  is  detrimental  to  judicial  administration  and 
sound  government.  Whenever  the  prosecutor  has  a  personal  in- 
terest in  law  enforcement,  it  becomes  more  difficult  to  administer 
evenhanded  justice.  Such  suits  for  treble  damages  are  frequently 
brought  for  questionable  purposes.  Quite  frequently  such  suits 
and  those  who  bring  them  are  looked  upon  with  suspicion.   If  the 
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law  is  just,  it  should  be  justly  and  rigorously  enforced  by  Govern- 
ment agents.  Government  should  not  attempt  to  escape  its  re- 
sponsibility by  farming  out  its  responsibility  to  others  who  assume 
such  responsibility  for  their  own  profit. 

Some  judges  suggested  that  litigation  expenses,  rather  than 
treble  damages,  be  recoverable. 

It  was  also  suggested  that  the  trebling  of  damages  be  left 
to  the  discretion  of  the  court.  It  was  thought  that  this  would 
discourage  strike  suits.  One  judge  also  noted  that  a  succes- 
sion of  suits  in  which  mandatory  treble  damages  were 
awarded  could  bankrupt  a  defendant. 

However,  there  was  also  judicial  support  for  the  reten- 
tion of  the  mandatory  treble-damage  provision.  Cited  in  its 
favor  were  its  effect  as  a  deterrent  to  wrongdoers,  and  the 
necessity  for  extra  compensation  to  a  plaintiff  for  the  time 
and  effort  required  for  the  preparation  of  an  antitrust  suit. 

One  judge  thought  that  private  antitrust  suits  could  be 
decided  better  by  a  judge  sitting  without  a  jury,  but  added 
that  of  course  Congress  would  have  no  power  to  change  the 
law  in  this  way. 

The  results  of  this  study  of  the  attitude  of  the  judiciary 
concerning  the  efficacy  of  the  antitrust  laws  will  be  a  valuable 
aid  to  this  subcommittee  and  the  Congress  in  future  consid- 
eration of  these  problems. 

C.    AREAS  OF  STATUTORY  INCONSISTENCY  AND 
UNCERTAINTY 

There  is  considerable  controversy  as  to  whether  the  anti- 
trust statutes,  in  and  of  themselves,  contain  areas  of  incon- 
sistency or  uncertainty.  The  broad  language  of  the  Sherman 
Act  led  to  the  Supreme  Court's  announcement  of  the  rule  of 
reason  in  the  Standard  Oil  case  (supra),  and  practically  left 
to  the  judiciary  the  determination  of  its  specific  content.  The 
difficulties  thus  arising  are  discussed  elsewhere  in  this 
chapter. 

Mr.  Justice  Frankfurter  recently  noted  in  a  dissent  that — 
the  policies  directed  at  maintaining  effective  competition,  as  ex- 
pressed in  the  Sherman  law,  the  Clayton  Act,  as  amended  by  the 
Robinson-Patman  Act,  and  the  Federal  Trade  Commission  Act, 
are  difficult  to  formulate  and  not  altogether  harmonious  (F.  T.  C. 
v.  Motion  Picture  Advertising  Service  Co.,  Inc.,  344  U.  S.  392, 
405  (1953)). 

The  difficulties  which  have  plagued  the  Supreme  Court 
in  endeavoring  to  resolve  the  problems  raised  by  differing 
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statutory  objectives  were  graphically  illustrated  by  the  state- 
ment of  Mr.  Justice  Jackson  in  a  dissenting  opinion  that : 

If  the  courts  are  to  apply  the  lash  of  the  antitrust  laws  to  the 
backs  of  businessmen  to  make  them  compete,  we  cannot  in  fairness 
also  apply  the  lash  whenever  they  hit  upon  a  successful  method 
of  competing  (Standard  Oil  Company  of  California  vvU.  S.,  337 
U.  S.  293,  324  (1949)). 

The  Robinson-Patman  Act,  prompted  by  different  con- 
siderations, expresses  a  philosophy  different  from  other  anti- 
trust laws. 

The  crux  of  the  problem  clearly  is  that  the  Robinson-Patman 
Act  is  not  an  exclusively  antitrust  statute.  Provisions  aimed  at 
curbing  practices  believed  to  be  unfair  methods  of  price  and  serv- 
ice competition  are  intermixed  with  provisions  aimed  at  pre- 
venting restraint  of  trade  and  monopoly.  The  result  has  been  that 
the  enforcement  activities  of  the  Commission  tend  to  give  artificial 
protection  to  the  individual  competitor,  thus  bringing  about  the 
"soft"  competition  that,  in  effect,  lends  a  crutch  to  the  inefficient 
in  the  economy  (Oppenheim,  Federal  Antitrust  Legislation,  50 
Michigan  Law  Review  1139,  1200-1201  (1952)). 

The  statutory  test  of  competitive  injury  in  this  act  em- 
phasizes injury  to  individual  competitors  as  well  as  the 
broader  Clayton  Act  test  of  substantial  lessening  of  market 
competition  (S.  Kept.  Xo.  1502,  74th  Cong.,  2d  sess.,  4 
(1936)  ;  H.  R.  Kept.  Xo.  22S7,  74th  Cong.,  2d  sess.,  8  (1936)  ). 

The  witnesses  who  testified  before  the  Subcommittee  ex- 
pressed different  opinions  as  to  whether  or  not  the  Robinson- 
Patman  Act  is  in  conflict  with  the  basic  philosophy  of  the 
other  antitrust  laws.  Representative  Wright  Patman,  co- 
sponsor  of  the  act,  submitted  a  statement  in  which  he  em- 
phatically denied  the  existence  of  any  such  conflict : 

*  *  *  The  notion  that  the  Robinson-Patman  Act  was  intended 
to  impose  regulations  or  maintain  prices  could  not  be  farther 
from  the  facts.  The  act  was  intended  to  lay  certain  ground  rules 
which  would  make  it  possible  to  return  business  to  the  regulation 
of  competition,  the  kind  of  regulation  which  theretofore  had  largely 
failed. 

More  than  half  a  century  of  experience  with  the  growing  prac- 
tice of  price  discrimination  in  the  business  system  had  left  it  un- 
mistakable that  this  practice,  whether  with  good  intent  or  evil. 
gives  big  sellers  an  uneconomic  advantage  over  small  sellers,  and 
that  it  gives  big  buyers  an  unearned  advantage  over  small  com- 
peting buyers.  It  was  equally  clear,  moreover,  that  the  practical 
result  of  the  practice  is  that  small  firms  are  either  destroyed,  or 
survive  under  a  coercive  force  which  forbids  them  to  lower  their 
prices  but  compels  them  to  follow  the  price  lead  of  their  large, 
centralized  competitors.  *  *  * 
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The  legislative  history  of  the  Robinson-Patman  Act,  if  it  is 
clear  on  anything,  is  clear  on  this :  It  was  designed,  not  to  protect 
particular  classes  of  competitors,  but  to  adopt  a  rational  test  of  fit- 
ness, and  place  the  competitive  struggle  squarely  upon  these  tests, 
In  brief,  the  "philosophy"  of  the  Robinson-Patman  Act  is  to  re- 
move size  as  the  determinant  of  who  shall  win  out  in  the  com- 
petitive struggle,  and  place  competition  squarely  upon  the  ques- 
tion of  who  can  perform  his  part  in  the  production  and  distribu- 
tion function  at  the  lowest  cost,  and  at  the  same  time,  to  free  the 
price  making  from  coercive,  centralized  control,  so  that  any  busi- 
ness firm — not  just  the  few  top  firms — may  reduce  its  prices  and 
take  business  away  from  its  competitors  (III,  1527,  1528). 

Prof.  Joel  B.  Dirlam,  of  Connecticut  College,  found  no 
necessary  conflict  between  the  Robinson-Patman  Act  and  the 
Sherman  Act.  He  felt  that  the  Robinson-Patman  Act  was 
"designed  to  further  efficiency."  He  further  believed  that  the 
Sherman  Act  as  well  had  a  social  as  well  as  an  economic  pur- 
pose "preserving  the  independent  businessman  because  of 
the  virtues  *  *  *  lying  in  the  preservation  of  the  competitive 
system  itself"  (111,960). 

Prof.  Jesse  W.  Markham,  of  Princeton  University,  went 
on  record  "as  being  basically  in  favor  of  the  Robinson-Patman 
Act"  as  "a  ready  weapon  to  proceed  against  the  kind  of  price 
discrimination  that  injures  competition"  (III,  929).  Although 
he  suggested  certain  changes  in  the  Act  to  bring  it  into  more 
complete  harmony  with  other  statutes,  he  found  no  necessary 
inconsistency  between  its  objectives  and  the  other  antitrust 
laws  (III,  934-935).  He  pointed  out  "that  the  principal 
justification  for  a  special  statute  against  price  discrimina- 
tion arises  out  of  the  way  the  rest  of  the  antitrust  statutes 
have  been  administered,"  in  permitting  the  emergence  of 
powerful  business  organizations  whose  discriminatory  pricing 
policies  could  injure  competition  (III,  936).  Prof.  Walter 
Adams,  of  Michigan  State  College,  adopted  a  similar  position, 
saying : 

If  we  are  indeed  interested  in  "hard"  competition,  let  us  strike 
at  the  root  of  the  difficulty  rather  than  its  superficial  manifesta- 
tion. Let  us  enforce  section  2  of  the  Sherman  Act  in  such  a  way 
as  to  neutralize  the  oligopoly  power  that  promotes  the  very  price 
rigidity  to  which  the  Robinson-Patman  critics  so  violently  object. 
Let  us  not  condone  industrial  concentration,  on  the  one  hand,  and 
then  rationalize  price  discrimination  as  the  only  method  of  com- 
petition in  a  world  of  oligopolies,  on  the  other  (III,  1006). 

Robert  E.  Freer,  former  Chairman  of  the  Federal  Trade 
Commission,  felt  that  the  purposes  of  the  Robinson-Patman 
Act  had  been  widely  misunderstood : 
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In  any  legislation  of  this  kind,  you  have  both  economic  and 
political  questions  involved,  such  as  survival  of  certain  small  inde- 
pendent groups  of  businessmen,  and  that  policy  is  a  matter  for 
the  determination  of  the  Congress  in  the  light  of  the  circumstances 
(III,  1442). 

Prof.  Milton  Handler,  of  Columbia  Law  School,  a  mem- 
ber of  the  Attorney  General's  Committee,  echoed  that  com- 
mittee's report  in  his  belief  "that  there  is  only  a  possible  con- 
flict if  the  Robinson-Pa tnian  Act  is  misconstrued,"  and  that, 
"if  properly  construed,  it  can  be  rationalized  with  our  pre- 
vailing antitrust  philosophy"  (I,  49 ) . 

Prof.  Donald  F.  Turner,  of  Harvard  Law  School,  found 
the  difficulties  with  the  act  "not  so  much  theoretical,  as  prac- 
tical." He  thought  there  was  "a  real  economic  justification 
for  an  antidiscrimination  statute"  in  that  "it  is  unfair  for  a 
small  business  *  *  *  to  have  to  pay  a  higher  price,  which  is 
totally  unrelated  to  any  cost  differentials  that  the  seller  may 
incur."  However,  in  practice,  cost  savings  are  so  difficult  to 
establish  that  "the  tendency  of  any  antiprice  discrimination 
statute  *  *  *  is  to  cause  sellers  to  sell  at  one  price  simply 
because  they  save  themselves  the  trouble,"  and  to  that  extent 
the  statute  fosters  unjustified  discrimination  against  large 
buyers  (I,  256). 

Prof.  Clair  Wilcox,  of  Swarthmore  College,  found  at  least 
some  of  the  provisions  of  the  Robinson-Patman  Act  incon- 
sistent with  general  antitrust  objectives  and  indefensible  on 
economic  grounds  (II,  618). 

Prof.  Carl  Kaysen,  of  Harvard  University,  thought  that — 

*  *  *  there  are  many  respects  in  which  the  Robinson-Patman 
Act  is  an  attempt  to  soften  the  rigor  of  certain  kinds  of  competi- 
tion. There  are  many  respects  in  which  it  reinforces  the  goal  of 
the  Sherman  Act,  but  I  think  it  is  fair  to  say  as  an  overall  judg- 
ment that  its  spirit  is  different  from  the  spirit  of  the  Sherman  Act 
(1,201). 

Prof.  M.  A.  Adelman,  of  Massachusetts  Institute  of  Tech- 
nology, termed  the  Robinson-Patman  Act  "a  price  equality 
act"  (I,  222),  and  found  it  "difficult  (but  perhaps  not  im- 
possible) to  reconcile"  with  the  objective  of  effective  com- 
petition (1,239). 

Prof.  Clare  E.  Griffin,  of  the  University  of  Michigan, 
another  member  of  the  Attorney  General's  Committee,  felt 
there  was  a  conflict  between  the  Sherman  Act  and  the  Robin- 
son-Patman Act,  which  he  characterized  as  "an  effort  to  pro- 
tect certain  competitors  as  against  other  competitors,  rather 
than  to  encourage  the  competitiveness  of  the  system"  ( I,  402, 
398).    William  Simon,  also  a  member  of  the  Attorney  Gen- 
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eral's  Committee,  joined  in  that  view  of  the  act,  as  inter 
preted.  (111,1159). 

Wendell  Berge  also  found  an  irreconcilable  conflict,  in 
that  the  {Sherman  Act  "tends  to  encourage  price  competition 
and  flexible  price  structures,"  whereas  the  Robinson-Patman 
Act  "tends  to  stabilize  price  structures  and  eliminate  price 
competition"  (I,  81). 

Besides  its  differing  emphasis  from  other  antitrust  laws,- 
encouraging  "soft  competition"  in  contrast  to  the  "hard  com- 
petition" demanded  by  the  Sherman  Act,  the  Robinson-Pat- 
man  Act  also  contains  conflicting  principles  within  itself. 

*  *  *  While  designed  to  preserve  competition  by  prohibiting 
price  discriminations  that  may  destroy  it,  it  legalizes  discrimina- 
tions where  they  can  be  justified  by  differences  in  cost  even  though 
they  may  lead  to  monopoly.  The  act  also  legalized  discriminatory 
pricing  where  it  involves  a  good  faith  meeting  of  a  rival's  price 
even  though  such  discrimination  may  destroy  competition  or 
create  monopoly  (Stocking,  44  Georgetown  Law  Journal  1,  44 
(1955)). 

The  very  witnesses  who  defended  the  basic  purpose  of  the 
Robinson-Patman  before  the  Subcommittee  indicated  areas 
of  internal  inconsistency  within  the  statute.  Professor  Dirlam 
referred  to  the  possibility  of  conflict  "between  competitive- 
ness in  the  market  and  injury  to  individual  competitors." 
While  he  concluded  that  no  real  injury  to  competition  had 
occurred,  he  admitted  that  "some  cases  that  the  FTC  handed 
down  seemed  to  neglect  the  competitiveness  of  the  market 
totally  and  concentrate  wholly  on  the  possibility  of  injury  to 
competitors"  (111,971).  He  remarked  also  that  the  provision 
prohibiting  brokerage  payments  "except  for  services  actually 
rendered"  has  been  interpreted  in  a  logically  indefensible 
manner. 

Professor  Markham  criticized  the  quantity  limits  proviso 
as  "a  power  that  could  be  used  *  *  *  to  deny  the  consumer 
some  lower  prices  that  could  result  from  more  economical 
distribution"  (III,  932).  He  also  criticized  the  brokerage 
clause  as  currently  interpreted,  as  discriminatory  against 
buyers  who  act  as  their  own  brokers.  Finally,  he  criticized 
the  administration  of  the  cost  justification  defense  as  foster- 
ing discriminatory  pricing. 

Professor  Adams  thought  that  the  good-faith  competition 
defense  had  no  place  in  the  act. 

If  Congress  meant  what  it  said  in  section  2  (a),  then  it  cer- 
tainly could  not  mean  what  the  Supreme  Court  said  Congress 
said  in  section  2  (b)   (III,  1016,  1022,  1023). 
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A  further  inconsistency  arises  from  the  fact  that  these 
defenses  do  not  apply  under  the  criminal  provision  of  the 
Robinson-Patman  Act,  nor  to  its  provisions  with  respect  to 
brokerage,  or  to  allowances  or  services  to  customers.  This 
permits,  of  inconsistent  results  depending  upon  the  phrasing 
of  the  charge  (Attorney  General's  committee  report,  pp. 
191-192  llMMMM  -i 


D.  INCONSISTENCY  AND  UNCERTAINTY  ARISING 
THROUGH  JUDICIAL  INTERPRETATION 

These  statutes  do  not  comprise  all  of  the  antitrust  laws, 
but  are  only  the  framework  for  a  substantial  body  of  judicial 
decisions  and  administrative  adjudications.  These  decisions 
are  not  mere  interpretations  of  the  statutes,  but  are  in  effect 
legislation,  since  Congress  used  vague  terms  in  the  statutes, 
leaving  it  to  the  courts  and  to  the  Commission  to  complete 
the  legislation.  One  of  the  judges  who  replied  to  the  ques- 
tionnaire stated: 

If  there  could  be  some  sharpening  up  of  standards  or  criteria, 
it  would  be  helpful.  It  would  not  give  a  mechanical  answer  to  any 
problem,  I  take  it,  but  it  would  help  us  to  make  more  than  an  ad 
hoc  decision  in  a  particular  case. 

This  section  discusses  some  of  the  inconsistencies  and  un- 
certainties which  have  resulted  from  conflicting  or  confusing 
judicial  and  administrative  interpretations  of  these  statutes. 

1.    Judicial  Legislation 

It  is  contended  that  Congress  has  not  adequately  fulfilled 
its  legislative  task  in  the  antitrust  field.  By  drawing  vague 
statutes,  Congress  has  left  to  the  Supreme  Court  the  task  of 
legislating  in  the  business  field.  The  Court  has  recognized 
its  grave  responsibility. 

The  prohibitions  of  the  Sherman  Act  were  not  stated  in  terms 
of  precision  or  of  crystal  clarity  and  the  act  itself  did  not  define 
them.  In  consequence  of  the  vagueness  of  its  language,  perhaps 
not  uncalculated,  the  courts,  have  been  left  to  give  content  to  the 
statute,  and  in  the  performance  of  that  function  it  is  appropriate 
that  courts  should  interpret  its  word  in  the  light  of  its  legislative 
history  and  of  the  particular  evils  at  which  the  legislation  was 
aimed  (Apex  Hosiery  Co.  v.  Leader  Company,  310  U.  S.  469, 
489   (1940)). 

Most  of  the  witnesses  who  appeared  before  the  Subcom- 
mittee doubted  the  practicality  or  the  wisdom  of  more  specific 
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legislation  in  this  field.  Professor  Wilcox  referred  to  the 
legislative  history  of  the  Clayton  and  Federal  Trade  Com- 
mission Acts : 

I  believe  at  that  time  they  had  in  mind  drawing  up  an  explicit 
list  of  practices  that  were  to  be  prohibited. 

After  extensive  hearings  and  debates  they  came  down  to  the 
four  prohibitions  of  the  Clayton  Act.  They  could  not  agree  on 
any  of  the  other  ones,  and  they  put  them  all  in  the  basket  con- 
tained in  section  5  of  the  Federal  Trade  Commission  Act,  that  is, 
outlawing  unfair  methods  of  competition,  without  defining  the 
term. 

I  think  a  similar  difficulty  would  be  encountered  if  an  effort 
were  made  at  the  present  time  to  draw  up  an  explicit  list  of  of- 
fenses to  make  the  wording  of  the  law  so  precise  that  there  could 
be  no  uncertaintv  about  what  was  legal  and  what  was  illegal  (II, 
642). 

He  felt  that  even  if  a  list  of  specific  practices  were  out- 
lawed, the  result  would  be  to  narrow  the  scope  of  the  anti- 
trust laws,  and  to  permit  a  violater  "to  steer  a  little  to  the 
left  or  a  little  to  the  right  of  the  barrier  *  *  *  until  Congress 
caught  up  with  him  again."  He  concluded  that  "in  the  very 
nature  of  the  case  the  proscriptions  of  these  laws  must  be 
broad,"  and  that  their  application  "must  be  left  ultimately 
to  the  courts"   (II,  642). 

Judge  Barnes  opposed  amendment  of  the  Sherman  Act 
(I,  287).  Wendell  Berge  felt  the  Sherman  and  Clayton  Acts 
were  "broad  enough  in  their  terms  to  cover  most  of  the  im- 
portant restraints  of  trade  and  monopolistic  activities,"  that 
their  interpretation  by  the  courts  has  "become  firmly  imbed- 
ded in  our  case  law,"  and  that  "any  drastic  overhauling  to  the 
extent  of  changing  the  fundamental  structure  of  the  acts 
would  be  more  upsetting  in  its  effects  upon  our  antitrust 
jurisprudence  than  it  would  be  helpful"  (I,  61). 

Prof.  Myron  W.  Watkins  opposed  legislative  specification 
of  offenses,  on  the  ground  that  it  could  lead  only  to  rigidity 
"that  thwarts  justice  in  concrete  application,"  or  to  "juggling 
with  words  *  *  *  which  means  utter  confusion  and  the  deg- 
radation of  the  rule  of  law."   He  concluded: 

Line  drawing  in  these  matters  of  competitive  behavior  is  pre- 
eminently a  judicial  function.  For  expedition  and  to  avoid  over- 
loading the  courts,  administrative  bodies  in  the  exercise  of  dele- 
gated— and  strictly  defined — quasi- judicial  powers  may  properly 
share  in  this  function,  subject  always  to  ultimate  review  and  deter- 
mination by  the  courts.  The  reason  that  legislative  specification  in 
these  matters  is  a  mistake  lies  in  the  literally  infinite  variety  of 
circumstances  that  determine  the  quality  or  significance  of  specific 
business  acts   (I,  267). 
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Professor  Griffin  expressed  the  opinion  that  the  Sherman 
Act  has  been  "eminently  successful,"  and  elaborated  as 
follows : 

A  strong  merit  of  the  law  which  reflects  the  wisdom  of  the 
Congress  of  1890  is  the  generality  of  its  prohibitions  which  could 
then,  under  our  case  system  of  law,  be  adapted  by  the  courts  to 
new  conditions  as  they  arose.  *  *  *  t  think  it  is  not  an  exaggera- 
tion to  say  that  almost  like  a  constitutional  provision,  it  provides 
the  legal  framework  for  an  economic  system  which  will  be  free, 
competitive,  and  progressive  (I,  391). 

Other  witnesses  were  less  satisfied  with  the  present  state 
of  the  law.  Professor  Turner  recognized  the  "potential  weak- 
nesses of  per  se  rules/'  that  they  may  "catch  the  good  with  the 
bad,"  and  that  "other  techniques  of  achieving  bad  results" 
may  be  allowed  to  slip  by.  However,  he  felt  that  "in  the  light 
of  enforcement  and  compliance  considerations,  the  per  se 
approach — perhaps  in  modified  form — might  well  be  appli- 
cable to  other  kinds  of  conduct"  (I,  243,  244). 

Professor  Handler  found  "that  there  was  a  dangerous 
breadth  to  the  rule  of  reason  *  *  *  which  had  the  tendency  of 
making  each  case  a  law  unto  itself,  vastly  increasing  the 
difficulties  of  enforcing  the  antitrust  laws,"  and  that  "suc- 
cess in  the  administration  and  enforcement  of  the  antitrust 
laws  requires  a  concert  of  effort  on  the  part  of  the  legislative 
as  well  as  the  executive  branch  of  the  Government"  (I, 
36,  38). 

In  essence,  the  end  sought  by  the  enactment  of  the  Sher- 
man Act  was  the  prevention  of  restraints  on  free  competition 
in  business  and  commercial  transactions  which  tended  to 
restrict  production,  raise  prices,  and  otherwise  control  the 
market  to  the  detriment  of  purchasers  or  consumers  of  goods 
and  services.  All  such  forms  of  restraint  had  come  to  be 
regarded  as  a  special  form  of  public  injury. 

Where  such  a  restraint  is  not  brought  about  by  a  contract, 
combination,  or  a  conspiracy,  the  precise  boundaries  of  the 
restraint  and  monopolization  must  be  established  by  proof 
showing  that  portion  of  the  trade  or  commerce  controlled  by 
the  defendant  or  defendants.  The  court  must  then  consider 
the  actual  and  probable  effects  of  the  restraint.  If  it  entails 
the  same  consequences  as  those  flowing  from  an  illegal  com- 
bination, contract  or  conspiracy,  the  restraint  is  condemned 
as  an  unlawful  monopolization. 

Congress  did  not  specify  to  what  extent  a  market  must  be 
affected  before  a  restraint  or  monopolization  became  illegal. 
Neither  did  it  specify  the  precise  content  of  the  trade  or 
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commerce  of  which  any  part  may  be  monopolized.  It  was  left 
to  the  courts,  as  stated  above,  to  work  out  the  exact  limits 
in  accordance  with  the  facts  presented  in  each  case. 

One  of  the  very  first  steps  in  the  process  of  judicial  inter- 
pretation was  the  holding  by  the  courts  that  Congress  did  not 
intend  the  application  of  the  letter  of  the  act.  Instead,  the 
act  was  interpreted  "in  the  light  of  reason"  and  the  standard 
of  reasonableness  applied  according  to  the  facts  and  circum- 
stances of  the  particular  case  under  examination.  Under 
this  interpretation,  a  restraint  which  produces  the  evil  effects 
at  which  the  act  is  aimed  is  condemned  as  a  violation  of  either 
section  1  or  section  2  of  the  act.  depending  upon  the  type  of 
restraint.  The  courts  can  resolve  this  issue  only  by  an  exam- 
ination of  all  the  relevant  facts  presented  for  consideration 
This  is  difficult,  time-consuming,  and  has  resulted  in  varying 
shades  and  degrees  of  interpretation.  Practical  commonsense 
caused  attention  to  be  concentrated  not  upon  the  theoretically 
correct  name  to  be  given  to  the  condition  or  acts  which  gave 
rise  to  the  harmful  result,  but  to  the  result  itself  and  to  the 
remedying  of  the  evils  which  it  produced. 

On  several  occasions  Congress  has  disagreed  with  the 
Court's  interpretation  of  legislative  intent.  After  the  decision 
in  the  insurance  case  if".  8.  v.  South-Eastern  Underwriters' 
Association.  322  U.  S.  533  (1944)),  Congress  reversed  the 
effect  of  the  ruling  by  passing  the  Insurance  Regulation  Act 
i  59  Stat  L.  33  1 1945  i .  15  t\  S.  C.  §  1011  et  seq.)  :  the  deci- 
sion in  the  railroad  rate  case  (U.  S.  v.  Association  of  American 
Railroads.  (D.  C.  Neb.)  4  P.  R.  D.  510  ,1945,  ,  caused  Con- 
gress to  enact  the  Reed-BulwinHe  Act.  62  Stat.  472  (1948), 
49  U.  S.  C.  sec.  5  I  b)  :  the  reaction  of  Congress  to  the  contro- 
versy over  the  implications  of  the  Supreme  Court's  ruling  on 
freight  equalization  and  basing  points  \F.  T.  C.  v.  Cement 
Institute.  333  U.  S.  6S3  (1948))  was  the  passage  of  S.  1008 
Slst  Congress,  which  was  vetoed  by  President  Truman  on 
June  16,  1950 :  and  the  Court's  decision  rendering  the  Fair 
Trade  laws  ineffective  i  Sehiceamann  v.  Calvert  Distillers 
Corporation.  341  Y.  S.  3S4  (1951))  was  overruled  by  Con- 
gress in  the  McGuire  Act  i  66  Stat.  632  1 1952),  15  U.  S.  C. 
sec.  45 ) . 

These  instances  bear  out  the  statement  of  Mr.  Justice 
Jackson  made  in  1938  when  he  was  Assistant  Attorney 
General  in  charge  of  the  Antitrust  Division  : 

In  view  of  the  extreme  uncertainty  which  prevails  as  a  result 
of  these  vague  and  conflicting  adjudications,  it  is  impossible  for  a 
lawyer  to  determine  what  business  conduct  will  be  pronounced 
lawful  or  unlawful  by  the  courts.    This  situation  is  equally  embar- 
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rassing  to  businessmen  wishing  to  obey  the  law  and  to  Government 
officials  attempting  to  enforce  it.  (Jackson  and  Dumbauld,  Mo- 
nopolies and  the  Courts  (1938)  86  U.  of  Pa.  L.  Rev.  231,  232). 

2.  Rule  of  Reason  versus  Doctrine  of  Per  Se  Violation 

In  three  early  eases  decided  under  section  1  of  the  Sherman 
Act,  the  Supreme  Court  held  that  it  prohibited  every  sub- 
stantial restraint  upon  competition  (United  State*  v.  Trans- 
Missouri  Freight  Association,  166  U.  S.  290  (1897)  ;  United 
States  v.  Joint  Traffic  Association,  171  L\  B.  505  (1898)  ; 
Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211 
(lStn* J ) .  However,  in  the  Standard  Oil  case,  in  1911,  (supra) , 
the  Court  announced  that  proper  interpretation  of  the  act 
required  application  of  the  commoniaw  rule  of  reason.  The 
Court  carefully  distinguished,  without  overruling,  its  three 
earlier  decisions,  upon  the  ground  that  the  agreements  there 
involved  had  constituted  unreasonable  restraints.  This  dis- 
tinction assumed  importance  with  the  later  development  by 
the  Court  of  the  doctrine  of  per  se  violation. 

This  doctrine,  apparently  inconsistent  with  the  rule  of 
reason,  traces  its  origin  to  language  in  the  opinion  in  the 
Standard  Oil  case,  which  noted  that  certain  unspecified  types 
of  agreement  may  have  the  "necessary  effect'-*  of  causing  the 
prohibited  injury  to  competition.  Once  it  is  established  that 
an  agreement  falls  within  this  category,  it  automatically 
comes  within  the  condemnation  of  the  act  without  the  neces- 
sity of  further  inquiry  under  the  rule  of  reason.  The  doc- 
trine has  been  applied  to  the  following  types  of  agreements 
among  competitors:  price-fixing  agreements  (United  States 
v.  Trenton  Potteries  Co.,  273  U.  S.  392  (1927;  j  ;  territorial 
market  division  [Timkin  Roller  Bearing  Co.  v.  United  States, 
311  U.  S.  593  (1951  j  ;  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  supra);  and  collective  refusals  to  deal  (Fashion 
Originators'  Guild  v.  Federal  Trade  Commission,  312  U.  S. 
457  (1911;  j .  As  will  be  developed  in  the  following  discussion, 
even  the  area  of  so-called  per  se  violations  is  not  completely 
beyond  the  influence  of  a  standard  of  reasonableness. 

3.  Price-Fixing 

Since  the  Trenton  Potteries  case  ( supra  j,  it  is  generally 
stated  to  be  the  rule  that  price-fixing  arrangements  among 
competitors  lie  outside  possible  protection  by  the  rule  of 
reason.  (See,  e.  g.,  Attorney  General's  committee  report  12). 
However,  this  rule  is  not  inflexible.  In  Board  of  Trade  V. 
United  States  (216  U.  S.  231  (1918)  j,  the  Court  sustained  a 
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rule  fixing  the  price  for  sales  made  after  the  close  of  business 
at  that  of  the  closing  bid  at  the  Exchange's  "call"  session, 
characterizing  it  as  a  regulation  of  trading  hours  rather 
than  as  a  species  of  price-fixing.  In  the  recent  Investment 
Bankers  case  (United  States  v.  Morgan,  118  F.  Supp.  621 
(S.  D.  N.  Y.  1953)),  Judge  Medina  upheld  price-fixing  by 
members  of  security  syndicates  as  merely  ancillary  to  a 
lawful  purpose. 

Economic  rigors  may  also  serve  to  create  exceptions  to 
the  so-called  "per  se"  rule.  In  Appalachian  Coals,  Inc.  v. 
United  States  (288  U.  S.  344  (1933)),  the  Court  approved 
in  principle  a  plan  for  a  regional  sales  agency  for  bituminous 
coal  producers  to  sell  and  fix  the  price  of  all  coal  sold  by 
members.  The  court  stated  that  this  depression  measure  did 
not  necessarily  involve  control  of  market  prices  by  defend- 
ants. However,  other  depression  measures  developed  through 
cooperative  industry  action  did  not  fare  so  well.  In  Sugar 
Institute  v.  United  States  (297  U.  S.  553  (1936) ),  the  Court 
sustained  an  injunction  against  the  activities  of  an  associa- 
tion organized  primarily  to  prevent  secret  price  concessions 
which  were  knocking  the  bottom  out  of  the  sugar  market. 
The  institute  required  members  to  adhere  to  publicly  an- 
nounced prices.  The  Court  offered  no  objection  to  the  re- 
quirement of  publicity,  but  condemned  the  requirement  of 
adherence  to  the  announced  prices.  In  United  States  v. 
Socony-Vacuum  Oil  Co.,  Inc.  (310  U.  S.  150  (1940)),  the 
Court  condemned  a  gasoline-buying  program  begun  by  the 
major  oil  companies  under  the  auspices  of  the  ill-fated  NRA, 
stating  that  "no  showing  of  so-called  competitive  abuses  or 
evils  which  those  agreements  were  designed  to  eliminate  or 
alleviate  may  be  interposed  as  a  defense."  (310  U.  S.  at  p. 
218)  Yet  the  Appalachian  Coals  case  has  never  been  over- 
ruled. It  is  difficult  to  reconcile  these  decisions  either  under 
a  rule  of  reason  or  a  per  se  rule. 

Vertical  price-fixing  (except  to  the  extent  that  it  has 
been  exempted  by  the  Miller- Ty dings  and  McGuire  Acts) 
also  comes  within  the  condemnation  of  the  Sherman  Act  as 
interpreted  by  the  courts.  In  Dr.  Miles  Medical  Co.  v.  John 
D.  Parks  &  Son  Co.  (220  U.  S.  373  (1911)),  a  resale  price 
maintenance  contract  exacted  by  a  manufacturer  from  his 
distributors  was  held  invalid  as  the  equivalent  of  a  restrictive 
agreement  among  the  distributors  themselves,  and  as  re- 
straining competition  among  them.  The  effect  of  this  deci- 
sion was  thrown  in  doubt  by  the  decision  in  United  States  v. 
Colgate  '&  Co.,  (250  U.  S.  300  (1919))  upholding  a  manu- 
facturer's right  to  refrain  from  dealing  with  a  retailer  who 
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failed  to  maintain  suggested  prices.  However,  although  the 
Colgate  case  has  never  been  expressly  overruled,  the  loophole 
left  by  it  has  apparently  been  closed  by  subsequent  decisions. 
In  United  States  v.  A.  Schrader's  Son,  Inc.  (252  U.  S.  85 
(1920)),  and  in  Federal  Trade  Commission  v.  Beech  Nut 
Packing  Co.  (257  U.  S.  441  (1922))  the  Court  held  that 
an  unlawful  agreement  to  Hx  retail  prices  might  be  implied 
from  a  course  of  dealing  between  a  manufacturer  and  his 
distributors.  The  Colgate,  Schrader,  and  Beech  Nut  cases 
are  difficult  to  reconcile  from  a  practical  business  point  of 
view,  but  at  present  each  stands  as  an  authoritative  state- 
ment of  the  law. 

4.  Trade   associations 

The  activities  of  trade  associations  in  collecting  and  dis- 
seminating information  have  given  rise  to  the  question 
whether  such  activities  in  effect  amount  to  price  fixing.  Ap- 
parently similar  factual  situations  have  resulted  in  differing 
decisions.  In  Federal  Trade  Commission  v.  Cement  Institute 
(333  U.  S.  683  (1948)),  the  Court  found  an  unlawful  con- 
spiracy to  fix  prices  under  circumstances  substantially  the 
same  as  activities  held  to  be  proper  in  Cement  Mfrs.  Pro- 
tective Association  v.  United  States  (268  U.  S.  588  (1925) ). 
Although  the  Supreme  Court  brushed  aside  the  earlier  deci- 
sion as  irrelevant,  the  circuit  court  of  appeals  had  relied 
upon  it  in  reversing  the  order  of  the  Federal  Trade  Commis- 
sion, remarking: 

*  *  *  The  Commission  makes  little  if  any  effort  to  distinguish 
that  case  from  the  one  before  us  but  contends  that  the  decision 
there  was  wrong,  that  the  court  had  foisted  upon  it  a  theory 
unsound  both  from  an  economic  and  legal  standpoint  (Aetna 
Portland  Cement  Co.  v.  F.  T.  C,  157  F.  2d  533,  570  (7th  Cir. 
1946)). 

Compare  American  Column  &  Lumber  Co.  v.  United  States 
(257  U.  S.  377  (1921) )  with  Maple  Flooring  Mfgs.  Associa- 
tion v.  United  States  (268  U.  S.  563  (1925)).  Decisions  of 
this  sort  make  it  difficult  to  determine  what  features  distin- 
guish lawful  from  unlawful  trade  association  activities. 

5.  Intra-corporate  conspiracy  and  conscious  parallelism 

The  prohibition  of  section  1  of  the  Sherman  Act  extends 
only  to  a  "contract,  combination,  or  conspiracy"  in  restraint 
of  trade,  and  "requires  a  plurality  of  actors  for  its  violation" 
( Attorney  General's  committee  report,  p.  30 ) .  However,  the 
Supreme  Court  has  held  that  corporations  under  unified  con- 


42 

trol  may  have  sufficient  independent  identity  to  support  a 
charge  under  this  section  ( United  States  v.  Yellow  Cab  Co., 
332  U.  S.  218,  227  (1947)  ;  Kiefer-Stewart  Co.  v.  Joseph  E. 
Seagram  d  Sons,  Inc.,  340  U.  S.  211  (1951);  cf.  Timken 
Roller  Bearing  Company  v.  United  States  (341  U.  S.  593 
(1951)).  A  minority  of  the  Attorney  General's  Committee 
pointed  out  the  inconsistency  of  holding  that  aa  parent  and 
its  subsidiary  [can]  be  held  guilty  of  an  offense  that  must  be 
committed  by  more  than  one  person,"  when  immunity  could 
be  attained  simply  by  employing  unincorporated  branches 
instead  of  corporate  subsidiaries  (Attorney  General's  com- 
mittee report,  p.  35).  Justice  Jackson,  dissenting  in  the 
Timken  case  stated:  "I  think  that  result  places  too  much 
weight  on  labels"  (341  U.  S.  at  p.  607).  Professor  Handler 
remarked  before  the  Subcommittee: 

A  weird  doctrine  has  emerged  from  the  cases  requiring  wholly 
owned  subsidiaries  to  compete  with  one  another  or  to  compete 
with  their  parent,  and  treating  price  arrangements  among  the 
members  of  a  corporate  family,  each  constituent  unit  of  which  is 
wholly  owned,  as  constituting  a  price-fixing  violation  under  the 
antitrust  laws  (I,  41). 

An  additional  problem  arising  under  this  requirement  of 
plural  action  is  the  type  and  quantum  of  proof  necessary  to 
establish  agreement  among  competitors.  In  an  early  case, 
the  Supreme  Court  held  that  a  conspiracy  might  be  inferred 
from  circumstances  (Eastern  States  Retail  Tmrnber  Dealers' 
Association  v.  United  States,  234  TJ.  S.  GOO  (1914)).  Sub- 
sequent cases  continued  to  relax  the  requirement  of  proof  of 
an  actual  agreement;  in  the  Cement  Institute  case  (supra), 
the  Court  indicated  how  little  direct  evidence  would  suffice 
to  establish  an  illegal  concert  of  action : 

It  is  enough  to  warrant  a  finding  of  a  "combination"  within 
the  meaning  of  the  Sherman  Act,  if  there  is  evidence  that  persons 
with  knowledge  that  concerted  action  was  contemplated  and  in- 
vited, give  adherence  to  and  then  participate  in  a  scheme  (Federal 
Trade  Commission  v.  Cement  Institute,  333  U.  S.  683,  716n. 
(1948)). 

Following  this  opinion,  the  Federal  Trade  Commission 
announced  that  it  would  infer  an  agreement  in  every  instance 
of  "consciously  parallel"  action  by  competitors  (Attorney 
General's  committee  report  38).  However,  the  Supreme 
Court  denied  having  taken  this  extreme  position  when  it  an- 
nounced that  "  'conscious  parallelism'  has  not  yet  read  con- 
spiracy out  of  the  Sherman  Act  entirely,"  in  Theatre  Enter- 
prises, Inc.  v.  Paramount  Film,  Distributing  Corp.  (346  IT.  S. 
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537,  541  (1954) ).  After  a  review  of  these  and  other  authori- 
ties, the  Attorney  General's  committee  concluded  that  "no 
hard  and  fast  rule  can  be  formulated  for  all  possible  com- 
binations of  evidentiary  features"  (Attorney  General's  com- 
mittee report,  p.  40). 

6.    Monopoly  and  Oligopoly 

Section  2  of  the  Sherman  Act  specifies  two  offenses — 
(1)  attempts  to  monopolize,  and  (2)  combinations  or  con- 
spiracies to  monopolize — entirely  distinct  from  monopoliza- 
tion. It  does  not  further  define  these  offenses.  In  neither  of 
these  is  any  showing  required  that  the  desired  end  of 
monopoly  power  was  attained.  In  all  cases  of  attempt,  and 
in  those  conspiracy  cases  where  monopoly  power  has  not 
been  achieved,  these  offenses  require  proof  of  something  not 
required  where  monopolization  has  succeeded — proof  of  a 
specific  or  subjective  intent  to  accomplish  an  unlawful  re- 
sult. When  a  conspiracy  or  combination  is  involved,  proof 
of  this  intent  merges  with  proof  of  the  conspiracy  or  combina- 
tion deliberately  entered  with  a  specific  purpose.  (Attorney 
General's  committee  report,  p.  61.) 

Monopoly  is  generally  defined  by  economists  as  "the 
possession  by  a  single  firm  or  a  group  acting  in  concert  of 
a  significant  degree  of  the  power  to  determine  and  fix  their 
own  price,  the  power  to  fix  a  price  policy  or  to  restrain  the 
entry  of  potential  competitors."  (I,  55).  From  a  purely  eco- 
nomic standpoint,  of  course,  it  makes  no  difference  how  mo- 
nopoly power  has  been  attained,  or  how  it  is  to  be  used. 
However,  the  Sherman  Act  does  not  prohibit  monopoly  as 
such,  but  only  "monopolizing".  Some  indication  of  the  legis- 
lative intent  is  found  in  the  omission  from  the  list  of  pro- 
hibitions of  monopoly  in  the  concrete.  (See  Standard  Oil 
Company  of  New  Jersey  v.  United  States,  221  U.  S.  1,  62 
(1911.) )  Therefore,  in  order  to  establish  the  existence  of  a 
section  2  offense,  the  Government  must  show,  in  addition  to 
the  economic  power  comprehended  by  the  word  "monopoly" 
"a  carefully  limited  ingredient  of  purpose  to  use  or  preserve 
such  power"   (x\ttorney  General's  committee  report,  p.  43). 

This  "ingredient  of  purpose"  has  indeed  been  "carefully 
limited."  The  Court  stated  in  the  Alcoa  case  that  to  require 
a  "specific  intent"  to  monopolize  would  "make  nonsense"  of 
the  act,  "for  no  monopolist  monopolizes  unconscious  of  what 
he  is  doing"  ( United  States  v.  Aluminum  Company  of  Amer- 
ica, 148  F.  2d  416,  432  (2d  Cir.  1945)).  In  that  case,  the 
court  reviewed  Alcoa's  rise,  and  the  failure  of  rivals  to  enter 
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the  field  of  production  of  virgin  aluminum  ingot,  and  con- 
cluded : 

*  *  *  This  increase  and  this  continued  and  undisturbed  con- 
trol did  not  fall  undesigned  into  "Alcoa's"  lap ;  obviously  it  could 
not  have  done  so.  It  could  only  have  resulted  *  *  *  from  a  per- 
sistent determination  to  maintain  the  control  *  *  *  (ibid  at  430). 

The  professors  who  testified  before  the  Subcommittee  dif- 
fered as  to  the  type  of  intent  required  and  as  to  the  desir- 
ability of  requiring  any  intent  at  all  to  achieve  the  prohibited 
result. 

Professor  Eugene  V.  Eostow  (Yale  Law  School)  said 
bluntly,  "the  significant  issue  is  the  existence  of  monopoly 
power  and  not  the  way  in  which  it  has  been  used."  (I,  53) 
Professor  Clair  Wilcox  (Swarthmore  College)  agreed  that: 

"Where  you  have  the  power  to  exert  monopolistic  control  over 
a  market,  it  may  be  dangerous  even  if  it  is  not  exercised.  *  *  * 

"It  has  been  the  philosophy  of  the  antitrust  laws  that  the  bene- 
fits the  public  derives  from  industrial  activity  should  be  compelled 
by  competition,  and  not  granted  as  a  dispensation  by  a  monopo- 
list." (11,621) 

Professor  Donald  P.  Turner  (Harvard  Law  School)  con- 
sidered the  requirement  of  intent  an  essential  element  of  the 
offense  prohibited  by  the  law,  and  that  removing  that  require- 
ment would  create  an  inconsistency  in  the  pattern  of  com- 
petition.  He  said : 

"The  danger  that  you  raise  by  having  a  law  which  gets  undue 
market  power  regardless  of  the  way  it  was  acquired,  is  that  you 
may  discourage  the  very  kind  of  behavior  that  the  antitrust  laws 
are  supposedly  designed  to  foster,  namely  that  businessmen  will 
go  in  and  compete,  try  to  improve  their  product,  charge  low  prices 
and  do  the  best  they  can."  (I,  261) 

He  believes  that  "the  possibilities  of  a  firm  acquiring  undue 
market  power  by  what  Ave  might  call  normal  competitive 
behavior  are  rather  remote/'  so  that  few  monopolies  could 
escape  the  condemnation  of  the  law  by  reason  of  the  require- 
ment of  intent.  (I,  261) 

Professor  Clare  E.  Griffin  (University  of  Michigan) 
agreed  that  the  offense  of  monopolization  comprehends  a 
necessary  element  of  deliberateness,  and  that  the  "mere  effort 
to  become  larger,  by  the  normal  consumer  acceptance  of  a 
superior  product,  ought  not  to  be  checked".  (I,  390)  How- 
ever, he  suggested  that  a  less  rigid  requirement  of  intent 
might  be  applied  in  those  cases  where  monopoly  power  actu- 
ally exists. 
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Whether  monopoly  power  exists  requires  first  a  definition 
of  the  market  within  which  it  is  to  be  measured.  The  distinc- 
tion between  competition  and  monopoly  turns  on  power  in  a 
relevant  market.  The  appropriate  market  is  the  area  of 
effective  competition  within  which  the  defendant  operates. 
(Attorney  General's  Committee  Report,  p.  44) 

Congress  did  not  specify  to  what  extent  a  market  must  be 
affected  before  a  restraint  or  monopolization  became  illegal. 
Neither  did  it  specify  the  precise  content  of  the  trade  or  com- 
merce of  which  any  part  may  be  monopolized.  It  was  left 
to  the  courts  to  work  out  the  exact  limits  in  accordance  with 
the  facts  presented  in  each  case. 

The  starting  point  is  to  ascertain  the  actual  competition 
to  which  the  defendants  are  exposed,  and  the  effect  on  rivals 
of  the  conduct  they  have  undertaken.  For  these  purposes,  the 
market  is  normally  identified  both  in  terms  of  the  trade  in 
products,  field  or  services  affected  by  the  conduct,  and  the 
geographical  areas  within  which  such  trade  may  be  limited. 
(Attorney  General's  Committee  Report,  p.  45) 

In  Times-Picayune  Publishing  Co.  v.  United  States,  345 
U.  S.  594:   (1953),  the  Supreme  Court  stated: 

"For  every  product,  substitutes  exist.  But  a  relevant  market 
cannot  meaningfully  encompass  that  infinite  range.  The  circle 
must  be  drawn  narrowly  to  exclude  any  other  product  to  which 
within  reasonable  variations  in  price,  only  a  limited  number  of 
buyers  will  turn ;  in  technical  terms,  products  whose  'cross- 
elasticities  of  demand'  are  small." 

In  United  States  v.  Columbia  Steel  Co.,  334  U.  S.  495 
(1948),  the  Supreme  Court  stated: 

"We  do  not  undertake  to  prescribe  any  set  of  percentage  fig- 
ures by  which  to  measure  the  reasonableness  of  a  corporation's 
enlargement  of  its  activities  by  the  purchase  of  the  assets  of  a  com- 
petitor. The  relative  effect  of  percentage  command  of  a  market 
varies  with  the  setting  in  which  that  factor  is  placed." 

The  percentage  of  the  nationwide  market  necessary  to 
substantiate  a  monopoly  charge  may  be  very  small.  In  United 
States  v.  The  New  York  Great  Atlantic  &  Pacific  Tea  Com- 
pany, Inc.,  173  F.  2d  79  (C.  A.  7,  1949),  the  Government  in- 
sisted that  the  case  was  not  an  attack  upon  A  &  P  because  of 
its  size  or  integration  and  the  power  that  might  rightly  go 
with  such  size  and  integration,  but  was  an  attack  on  the 
abuse  of  that  power.  The  percentage  of  the  retail  food  market 
controlled  by  A  &  P  was  relatively  small. 

The  Government  does  not  limit  its  charges  of  monopoly 
to  a  single  company  which  dominates  or  controls  a  very  large 
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percentage  of  an  industry.  Nor  does  it  limit  such  charges  to 
situations  where  a  few  companies  control  a  large  part  of  an 
industry.  Since  the  Sherman  Act  makes  it  a  violation  to 
monopolize  "any  part"  of  trade  or  commerce,  no  matter  how 
small,  the  Government  has  brought  monopoly  charges  against 
many  small  businesses  involving  purely  local  situations. 

In  U.  S.  v.  Paramount  Pictures,  Inc.,  334  U.  S.  131  (1948) , 
the  Court  said: 

"In  the  popular  sense  there  is  a  monopoly  if  one  person  owns 
the  only  theatre  in  town.  That  usually  does  not,  however,  con- 
stitute a  violation  of  the  Sherman  Act.  But  as  we  noted  in  United 
States  v.  Griffith  and  Schine  Chain  Theaters,  Inc.  v.  United 
States,  even  such  an  ownership  is  vulnerable  in  a  suit  by  the 
United  States  under  the  Sherman  Act  if  the  property  was  ac- 
quired, or  its  strategic  position  maintained,  as  a  result  of  practices 
which  constitute  unreasonable  restraints  of  trade." 

"Any  part"  is  construed  to  mean  an  appreciable  part  of 
interstate  or  foreign  trade  or  commerce. 

In  Lorain  Journal  Co.  v.  U.  S.,  342  U.  S.  143  (1951),  the 
Supreme  Court  held  that  the  refusal  of  the  publisher  of  the 
only  daily  local  newspaper  to  accept  local  advertising  from 
customers  also  advertising  through  the  only  nearby  radio 
station  is  an  attempt  to  monopolize  interstate  commerce.  It 
had  a  circulation  of  13,000  daily  in  a  city  with  a  population 
of  52,000.   Its  statewide  circulation  was  about  20,000. 

While  the  Standard  Oil  case  of  1911  (221  U.  S.  1)  is  a 
landmark  decision,  it  is  not  a  useful  guide  in  considering 
monopoly  cases  today.  That  was  a  holding  company  con- 
trolling stock  interests  in  37  oil  corporations.  The  relief 
ordered  was  to  require  Standard  to  distribute  to  its  stock- 
holders the  stock  of  the  subsidiaries.  The  Supreme  Court 
held  that  Standard  had  monopoly  powers  over  refined  petro- 
leum, its  transportation  by  pipeline  and  the  sale  of  refined 
products.  Standard's  position  had  been  achieved  through 
partnership,  mergers  and  other  combinations  with  competi- 
tive and  complementary  interests  as  well  as  through  internal 
expansion.  In  its  growth,  Standard  had  utilized  certain 
practices  deemed  "unfair"  such  as  local  price  cutting,  espion- 
age, and  the  procurement  from  railroads  of  preferential  rates 
and  rebates. 

The  Supreme  Court  held  that  Standard  was  a  combina- 
tion in  restraint  of  trade,  an  attempt  to  monopolize,  and  a 
monopolization,  bringing  about  a  "perennial  violation"  of 
Section  2.  The  Court  found  a  course  of  conduct  showing  an 
intent  to  monopolize. 


47 

The  two  types  of  cases  which  have  given  rise  to  the  most 
discussion  are  those  where  the  defendant  argues  monopoly 
was  "thrust  upon  it",  as  the  inevitable  result  of  market  forces ; 
and  those  where  a  group  of  companies  who  singly  do  not, 
but  together  do,  possess  monopoly  power  and  have  acted  in 
concert  to  gain,  pool  or  hold  it,  sometimes  called  "oligopolies." 
(Attorney  General's  committee  report,  p.  56) 

An  individual  company  has  not  violated  Section  2  where 
monoply  power  has  been  "thrust  upon  it."  Judge  Learned 
Hand  suggests  in  United  States  v.  Aluminum  Co.,  148  F. 
2d  416  (C.  A.  2,  1005)  that  monopoly  power  might  be  in- 
nocently acquired  where  demand  is  so  limited  that  only  a 
single  large  plant  can  economically  supply  it ;  where  a  change 
in  cost  or  taste  has  driven  out  all  but  one  supplier ;  or  where 
one  company  out  of  several  has  survived  by  virtue  of  superior 
skill,  foresight  and  industry.  In  the  American  Tobacco  case 
(1946)  the  Supreme  Court  suggested  the  additional  case  of 
a  company  which  has  made  a  new  discovery  or  is  the  original 
entrant  into  a  new  field,  and  thus  unavoidably  is  possessed 
of  monopolv  power.  (Attorney  General's  committee  report, 
p.  56) 

In  United  States  v.  United  Shoe  Machinery  Corp.,  110 
F.  Supp.  295  (D.  C.  Mass.  1953),  aff'd  per  curiam  347  U.  S. 
521   (1954)  Judge  TYyzanski  said: 

"The  defendant  may  escape  the  statutory  liability  if  he  bears 
the  burden  of  proving  that  it  owes  its  monopoly  solely  to  superior 
skill,  superior  products,  natural  advantages,  (including  acces- 
sibility to  raw  materials  or  markets),  economic  or  technological 
efficiency  (including  scientific  research),  low  margins  of  profit 
maintained  permanently  and  without  discrimination,  or  licenses 
conferred  by,  and  used  within,  the  limits  of  law  (including  patents 
on  one's  own  inventions,  or  franchises  granted  directly  to  the  enter- 
prise by  a  public  authority.)'' 

However,  even  in  cases  of  this  type,  a  company  may  be 
held  to  have  "monopolized"  if  its  acquisition  or  retention  of 
monopoly  power  is  in  part  caused  by  other  business  actions 
having  an  exclusionary  effect.  Such  acts  may  themselves  be 
unlaAvful  under  Section  1,  or  unlawful  under  some  other 
antitrust  provision.  Or  they  may  be  acts  legal  in  themselves, 
which  in  context  evidence  a  purpose  sufficient  to  transform 
monopoly  into  "monopolization."  (Attorney  General's  com- 
mittee report,  p.  56) 

United  Shoe  supplied,  on  lease  terms  only,  all  the  prin- 
cipal types  of  machines  used  in  manufacturing  shoes.  It 
dealt  with  approximately  90  per  cent  of  shoe  factories,  and 
supplied  more  than  75  per  cent  of  the  demand  for  the  types 
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of  shoe  machinery.  This  position,  coupled  with  United's 
business  methods,  was  considered  to  result  in  effective  con- 
trol of  the  shoe  machinery  market.  The  Court  concluded  that 
the  Company's  monopoly  power  was  maintained  by  its  busi- 
ness policy,  or,  at  the  least,  that  the  defendant  had  failed 
to  prove  its  monopoly  position  was  the  "inevitable"  conse- 
quence of  ability,  natural  forces,  or  law.  (Attorney  Gen- 
eral's committee  report,  p.  57) 

In  United  States  v.  Pullman  Co.,  64  F.  Supp.  108  (D.  C. 
Pa.  1946),  aff'd  per  curiam  330  U.  S.  806  (1947)  the  Court 
relied  on  Pullman-s  method  of  negotiating  sleeping  car  con- 
tracts with  the  railroads.  This  contract  pattern,  legal  in 
itself,  nonetheless  evidenced  Pullman's  purpose  to  retain  its 
monopoly  position  both  in  providing  sleeping-car  service  and 
in  building  sleeping  cars  for  its  use  in  providing  that  service. 
(Attorney  General's  committee  report,  p.  58) 

In  Alcoa,  148  F.  2d  430,  437,  Judge  Hand  stated : 

"The  only  question  is  whether  it  falls  within  the  exception 
established  in  favor  of  those  who  do  not  seek,  but  cannot  avoid, 
the  control  of  a  market.  It  seems  to  us  that  the  question  scarcely 
survives  its  statement.  It  was  not  inevitable  that  it  should  always 
anticipate  increases  in  demand  for  ingot  and  be  prepared  to  supply 
them.  Nothing  compelled  it  to  keep  doubling  and  redoubling  its 
capacity  before  others  entered  the  field.  It  insists  that  it  never  ex- 
cluded competitors ;  but  we  can  think  of  no  more  effective  exclu- 
sion than  progressively  to  embrace  each  new  opportunity  as  it 
opened,  and  to  face  every  newcomer  with  new  capacity  already 
geared  into  a  great  organization,  having  the  advantage  of  experi- 
ence, trade  connections  and  the  elite  of  personnel.  Only  in  case 
we  interpret  'exclusion'  as  limited  to  manoeuvres  not  honestly  in- 
dustrial, but  actuated  solely  by  a  desire  to  prevent  competition,  can 
such  a  course,  indefatigably  pursued,  be  deemed  not  'exclusionary'. 
So  to  limit  it  would  in  our  judgment  emasculate  the  Act;  would 
permit  just  such  consolidations  as  it  was  designed  to  prevent." 

The  Attorney  General's  Committee  concluded  that  under 
these  decisions,  Antitrust  does  not  penalize  efficiency.  It 
stated  that  Judge  Hand's  statement,  approved  by  the  Su- 
preme Court  in  American  Tobacco,  is  sometimes  misconstrued 
to  suggest  that  "monopoly"  can  become  "monopolization' ' 
merely  by  being  active,  enterprising  and  dynamic.  The  Com- 
mittee felt  this  construction  implies  that  the  safest  course  for 
large  companies  is  passive  stagnation,  with  a  gradual  loss 
of  market  share,  but  it  disagreed  with  such  a  conclusion. 
Defendant's  conduct  there  was  held  to  constitute  "monopo- 
lization" not  because  Alcoa  was  progressive,  but  rather  be- 
cause it  acted  with  calculation  to  head  off  every  attempted 
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not  to  be  interpreted  as  penalizing  enterprise;  instead  it 
declares  illegal  monopoly  maintained  by  policies  intended  to 
discourage,  impede  or  even  prevent  the  rise  of  competitors. 
(Attorney  General's  committee  report,  p.  60) 

This  interpretation  of  Alcoa  is  not  shared  by  courts  which 
are  required  to  follow  it  as  a  precedent.  The  basic  meaning 
of  the  word  "monopolize"  appears  still  to  be  a  matter  of 
concern  to  the  courts.  One  of  the  judges  expressed  the  wish 
for  legislative  guidance  as  to  "whether  the  reinterpretation 
of  the  word  'monopolize'  originally  made  by  Judge  Learned 
Hand"  in  the  Alcoa  case,  supra,  "accords  with  congressional 
policy.  In  short,  does  Congress  intend  to  hold  liable  a  person 
who,  in  good  faith  and  without  predatory  practices,  seeks, 
by  morally  proper  means,  to  attain  a  dominant  position  in 
the  market?"  That  "reinterpretation,"  and  its  logical  exten- 
sion, the  elimination  from  the  law  of  any  requirement  of 
intent,  having  powerful  exponents.  Supreme  Court  Justice 
Douglas,  dissenting  in  United  States  v.  Columbia  Steel  Co. 
(334  U.  S.  495,  862),  advocated  absolute  condemnation  of 
monopoly  power. 

There  are  very  few  antitrust  cases  which  involve  monopo- 
lies in  the  common  understanding  of  the  word.  But  the 
Government  has  brought  many  cases  charging  monopoliza- 
tion by  groups  of  companies — situations  which  have  been 
termed  "oligopolies."  There  is  a  close  relationship  between 
the  problems  raised  by  oligopoly  markets  and  those  raised 
by  monopoly.  Leading  economists  avIio  appeared  before  the 
Subcommittee  discussed  the  problems  of  oligopoly  markets, 
an  increasingly  prevalent  phenomenon  in  these  days  when 
technology  dictates  ever  greater  size  and  capital  require- 
ments in  many  major  industries.  The  economists  define  an 
oligopoly  market  as  one  "in  which  a  small  number  of  sellers 
furnish  so  large  a  proportion  of  the  supply  that  each  must  be 
aware  of  the  impact  of  his  own  decisions  on  those  of  his 
rivals."  (I,  187;  II,  627;  I,  238)  The  effect  of  this  mutual 
awareness  very  often  resembles  that  of  a  conspiracy  among 
the  members  of  the  industry. 

Professor  Karl  Kaysen  ( Harvard )  stated : 

"In  certain  situations,  where  the  number  of  oligopolistic  rivals 
in  a  market  is  very  small — 4  or  5,  or  fewer,  perhaps — and  the 
situation  of  each  in  the  market  is  very  similar  to  the  situation  of 
every  other,  something  like  joint  action  may  result  even  though 
each  oligopolist  pursues,  independently,  his  own  self-interest ;  com- 
petition becomes  joint  action."  (I,  187) 
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Kaysen  felt  that  such  oligopolistic  situations  fall  outside  the 
scope  of  the  present  antitrust  laws,  which  control  conduct 
rather  than  situations. 

Professor   Clair   Wilcox    (Swarthmore   College)    agreed 
that  an  oligopolistic  situation  makes  active  price  competition 
unlikely,  but  stressed  other  aspects  of  competition.  (II,  628) 
"*  *  *  they  do  compete  in  brand  names  and  advertising  and 
salesmanship,   .   .   .  they  do  compete  also  in  the  quality  of  the 
product,  in  its  application,  in  its  attractiveness,  in  its  usefulness 
to  the  consumer,  and  they  compete  in  the  whole  field  of  invest- 
ment, research,  and  development  leading  to  innovation.    In  order 
to  get  innovation,  which  makes  for  economic  progress,  it  is  neces- 
sary to  have  firms  strong  enough  financially  to  be  able  to  invest 
substantial  sums  of  money  in  research  and  development. 

"Where  you  have  an  industry  in  which  you  have  very  large 
numbers  of  small  companies,  they  may  not  be  in  a  position  to  do 
this.  Where  you  have  an  industry  that  is  completely  monopolized, 
the  monopolist  may  have  the  funds  to  invest  in  research  and 
development,  but  he  is  under  no  compulsion  to  do  this  because, 
there  is  nobody  else  who  will  get  ahead  of  him.  But  in  an 
oligopoly  situation,  you  have  firms  that  are  big  enough,  strong 
enough  to  invest  substantial  sums  of  money  in  research  and 
development,  and  also  are  under  enough  competitive  compulsion 
so  that  they  do  so  *  *  *."  (IT,  628) 

Professor  Clare  E.  Griffin  (University  of  Michigan)  denied 
that  the  effectiveness  of  competition  in  a  market  depends 
primarily  upon  the  number  of  firms  competing.  He  believes 
that  "in  fact  agreements  are  as  often  made  between  the  many 
small  members  of  a  trade  *  *  *  as  are  made  in  other  industries 
in  which  the  number  of  enterprises  is  relatively  small."  He 
listed  as  more  important  to  competition  than  number  of 
rivals  the  factors  of  technological  change,  change  in  consumer 
tastes  as  to  style,  appearance,  form  of  product,  etc.,  and 
"product  mix."   (I,  385-6)   He  concluded: 

"The  question  of  competition  among  the  few,  to  which  econo- 
mists give  the  name  oligopoly,  does  not,  therefore,  seem  to  me 
to  present  the  serious  problem  that  some  people  see  in  it.  The 
competition  among  the  few  may,  indeed,  present  certain  special 
aspects,  but  I  believe  there  is  no  evidence  that  this  competition  will 
be  less  intense  nor  that  it  is  less  socially  fruitful  in  terms  of 
product  improvement,  cost  reduction,  or  other  aspects  of  economic 
progress."    (I,   387) 

He  referred  to  the  tremendous  technological  progress  made 
in  the  last  50  years  in  the  fields  of  airplanes,  telephone  service, 
chemicals,  agricultural  implements,  automobiles,  electrical 
equipment,  and  light  metals,  in  none  of  which  "have  we  had 
the  large  number  of  small  concerns  which  is  the  ideal  of 
certain  theoretical  economists."  (I,  387) 
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The  number  and  relative  strength  of  tirms  necessary  to 
effective  competition  cannot  be  compressed  into  a  formula. 
The  answer  to  the  question  depends  also  on  other  factors,  so 
that  a  given  number  of  firms  might  be  compatible  with 
effective  competition  in  one  industry  and  not  in  another. 
Size  in  the  abstract  is  meaningless.  Whatever  significance  it 
has  exists  only  in  relation  to  a  particular  market.  Absolute 
size,  as  measured  by  number  of  employees,  or  dollars  of  assets, 
or  similar  formulae,  has  no  significance  in  determining  the 
presence  or  absence  of  workable  competition.  The  interrela- 
tion and  relative  importance  in  different  situations  of  the 
various  factors  bearing  on  the  presence  or  absence  of  effec- 
tive competition  have  not  yet  been  fully  isolated  and  meas- 
ured by  economics.  (Attorney  General's  Committee  Report 
p.  325) 

The  American  Tobacco  case  of  1946  (328  U.  S.  781)  has 
been  construed  by  some  as  extending  the  Sherman  Act  to 
cover  ologopolistic  situations.  There  the  jury  found  the 
three  largest  cigarette  sellers  had  combined  and  conspired 
to  monopolize  the  national  cigarette  market,  especially  for 
the  hurley  blend  cigarettes.  While  these  three  had  sold  90 
per  cent  of  American  cigarettes  in  1931,  their  combined  per- 
centage had  dropped  to  68  per  cent  by  1939,  which  was  the 
equivalent  of  80  percent  of  the  burley  blend  cigarettes.  They 
also  produced  63  per  cent  of  the  smoking  tobacco  and  44  per 
cent  of  the  chewing  tobacco.  The  Court  said  these  market 
shares,  held  in  roughly  equal  percentages,  inevitably  in- 
creased the  powrer  of  the  three  to  dominate  all  phases  of 
their  industry. 

The  Attorney  General's  Committee  interpreted  this  case 
as  holding  that  monopolization  consists  of  a  monopoly  in  the 
economic  sense — that  is,  power  to  fix  prices  or  to  exclude 
competition — plus  a  "purpose"  to  use  or  preserve  such  power. 
This  requirement  is  satisfied  even  if  there  is  no  showing  that 
prices  have  been  raised  or  competitors  actually  excluded 
from  the  field  (Attorney  General's  committee  report,  p.  43- 
44). 

The  specific  evil  feared  from  monopoly  is  the  power  to 
raise  prices.  Since  the  same  fear  underlies  the  prohibition 
against  restraints  of  trade  in  section  1,  it  is  sometimes 
difficult  to  distinguish  between  application  of  the  two  sections, 
in  cases  of  combination  and  conspiracy.  In  American  To- 
bacco the  three  companies  were  convicted  of  conspiracy  to 
monopolize  because  of  their  power,  "as  a  group,  to  exclude 
actual  or  potential  competition  from  the  field,"  and  "the 
intent  and  purpose  to  exercise  that  power,"  although  there 
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was  no  formal  agreement  among  the  companies,  and  no  find- 
ing that  there  was  not  active  competition  between  them. 
Under  such  circumstances,  it  is  not  apparent  why  the  charge 
should  have  been  monopolization  rather  than  simple  restraint 
of  trade.  If  the  words  of  the  statute  are  to  have  meaning, 
there  should  be  a  clearer  distinction  between  "restraint  of 
trade"  and  "monopolization."  If  the  two  are  substantially 
equivalent,  then  there  is  need  for  separate  statutory  pro- 
hibitions. 

In  discussing  this  case,  Professor  Kaysen  stated  he 
thought  that  the  decision  "rests  on  an  erroneous  interpreta- 
tion of  the  facts,  the  finding  of  a  conspiracy,  when  in  fact 
oligopolistic  interdependence  *  *  *  was  the  principal  explana- 
tion of  the  observed  pricing  behavior."  (I,  187)  Professor 
Jesse  W.  Markham  (Princeton  University)  agreed  with 
Professor  Kaysen.  (I,  406)  Both  economists  also  agreed  that 
the  present  law  should  be  enforced  against  methods  which 
facilitate  and  perpetuate  oligopoly.  (I,  188,  406)  However, 
they  differed  as  to  the  policy  they  believed  the  law  should 
pursue.  Markham  felt  that  oligopoly  should  not  be  outlawed, 
but  that  "its  noncompetitive  effects  can  be  greatly  ameliorated 
within  the  context  of  existing  antitrust  statutes."  (I,  406) 
Kaysen,  on  the  other  hand,  concluded  "that  it  would  be 
desirable  to  extend  the  scope  of  the  antitrust  statutes,  so 
that  they  explicitly  deal  with  situations  rather  than  merely 
with  conduct."    (I,  200) 

Professor  J.  Fred  Weston  (University  of  California) 
pointed  out  that  vigorous  competition  may  flourish  in  an 
oligopoly  market,  and  that  oligopolists  must  behave  in  com- 
petitive fashion  or  run  the  risk  of  losing  their  market  shares 
to  small  competitors.  (I,  411,  434)  He  noted,  however,  that 
"the  danger  of  spontaneous  cartel  action  or  collusion  is 
greater  among  a  small  number  of  large  firms  than  among  a 
large  number  of  small  firms."  (I,  439) 

Wilcox  also  spoke  in  defense  of  oligopoly.  He  apparently 
agreed  with  Kaysen  and  Markham  that  the  American  Tobacco 
case  rested  upon  a  finding  of  conspiracy,  rather  than  attack 
upon  oligopoly  as  such,  but  did  not  agree  with  their  criticism 
that  that  finding  was  erroneous.    (II,  618-619) 

One  of  the  elements  generally  relied  upon  by  the  Govern- 
ment in  oligopoly  cases  is  the  pricing  practice  of  an  industry. 
While  continued  price  rigidities  may  be  some  indication  of 
the  existence  or  absence  of  incentives  to  competitive  moves, 
this  cannot  of  itself  be  determinative  from  an  economic  view- 
point of  either  effective  monopoly  or  effective  competition. 
Monopolies  may  change  prices  in  their  own  interest,  and  com- 
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petitive  industries  may  have  periods  of  stable  demand  and 
supply  conditions.  Price  changes,  or  the  absence  thereof, 
must  therefore  be  considered  in  their  market  settings  in  order 
to  evaluate  their  significance.  (Attorney  General's  committee 
report,  p.  330) 

It  is  the  essence  of  effective  competition  that  competitors 
should  try  to  meet,  or  offer  an  equivalent  for,  any  superior 
inducement  which  one  of  them  offers.  Meeting  a  rival's  in- 
ducements is  the  means  whereby  competition  diffuses  the 
gains  of  productive  efficiency.  To  forbid  a  seller  to  meet  his 
rival's  price  would  involve  a  reductio  ad  absurdum,  so  long 
as  the  market  structure  itself  is  untouched.  For  example,  in 
case  of  homogeneous  products,  if  A  only  part  way  meets  B's 
price,  it  does  A  no  good — he  still  cannot  sell  his  goods — and 
if  A  more  than  meets  B's  price,  then  B  cannot  sell  his  goods, 
or  not  until  he  in  turn  has  more  than  met  A's  price.  Under 
these  circumstances,  in  the  absence  of  a  change  of  demand, 
there  is  no  place  where  competitive  price  can  level  off,  and 
no  adjustment  permitting  a  number  of  competitors  to  remain 
in  the  market  in  question,  unless  a  seller  is  permitted  to  meet 
his  competitor's  price.  This  is  the  error  in  holding  that  a 
firm  is  not  competing  unless  it  is  exceeding  its  rival's  prices. 
(Attorney  General's  committee  report,  p.  331) 

Oligopoly  and  monopoly  are  both  related  to  the  wider 
problem  of  bigness  and  concentration  in  business.  In  the 
course  of  its  inquiry  the  Subcommittee  received  a  wide  range 
of  proposals  for  dealing  with  the  antitrust  problems  engen- 
dered by  business  size  and  concentration. 

Economist  Robert  R.  Nathan  told  the  Subcommittee : 

"Economic  concentration  requires  Congressional  policy  *  *  * 
It  seems  to  me  that  the  heart  of  this  problem  is  size — the  con- 
centration in  giant  corporation  of  the  power  of  decision,  over  the 
market,  over  the  economy  as  a  whole,  and  even  over  the  body 
politic.  This  problem  of  giantism  and  concentration  is  the  most 
unmanageable  aspect  of  our  economy  and  one  which  the  Nation 
simply  has  not  faced  up  to.  *  *  * 

"Concentration  presents  economic  and  political  dangers :  The 
increasing  trend  toward  concentration  of  economic  authority  and 
economic  decision  through  concentrated  control  of  great  aggrega- 
tions of  capital  endangers  both  the  economic  and  political  bases  of 
our  society."  (II,  604) 

As  a  partial  solution  of  the  problem,  Nathan  proposed  that  a 
ceiling  be  imposed  upon  the  growth  of  an  individual  firm  based 
upon  a  certain  percentage  of  the  business  it  transacts  within 
its  industry.  The  percentage  to  be  fixed  as  a  limit  would 
vary  with  the  industry  involved.   (II,  604-605) 
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Professor  Louis  B.  Schwartz  (University  of  Pennsylvania 
Law  School)  did  not  directly  advocate  an  absolute  limit  upon 
the  size  of  an  individual  firm,  but  did  suggest : 

"*  *  *  that  a  company  which  has  20  percent  of  certain  basic  re- 
sources of  the  country  would  prima  facie  be  above  the  limits  of 
safety  and  therefore  might  reasonably  have  the  attention  of  an 
appropriate  agency  corresponding  to  the  SEC  in  the  public  utility 
field."   (I,  213) 

On  the  other  hand,  Professors  Griffin  (I,  383,  390) ,  Turner 
(I,  261),  Markham  (I,  404)  and  Weston  (I,  433)  all  opposed 
the  establishment  of  any  limitation  upon  the  maximum  size 
of  an  individual  firm.  Weston  pointed  out  the  difficulty  of  de- 
termining applicable  standards  ( I,  433 ) .  Griffin  pointed  out 
that  "there  is  no  conceivable  way  of  limiting  size  without 
also  limiting  growth,"  and  that: 

«*  *  *  tjie  most  important  factor  in  many  lines  leading  to  product 
improvement,  cost  and  price  reduction,  and  other  benefits  to  the 
public  has  been  the  constant  and  persuasive  drive,  at  least  on 
the  part  of  some  concerns,  to  gain  a  larger  part  of  consumer 
patronage."  (I,  390) 

Griffin  also  thought  that  the  Sherman  Act's  provisions 
against  monopolizing  "provides  a  much  better  governmental 
policy  than  would  any  statutory  limits  or  attacks  on  bigness 
perse."  (1,391) 

Professor  Wilcox  denied  the  necessity  of  additional  mea- 
sures aimed  at  reducing  business  size  and  concentration : 

"This  view  that  America  is  running  headlong  toward  greater 
and  greater  concentration  and  more  monopoly  and  less  and  less 
competition  is  a  myth.  It  is  not  supported  by  the  facts."  (II,  633) 

There  has  been  considerable  discussion  of  the  advisability 
of  reorganizing  some  of  the  largest  industrial  companies.  The 
Attorney  General's  Committee  stated  that  during  over  60 
years  of  Sherman  Act  history,  courts  have  entered  decrees 
requiring  divorcement,  divestiture,  or  dissolution  in  only  24 
litigated  cases  (Attorney  General's  committee  report  p.  352). 
While  the  courts  have  ordered  divestiture  of  subsidiaries,  or 
broken  up  chains  of  theatres,  the  Supreme  Court  has  indi- 
cated more  than  the  mere  size  of  a  company  is  required  before 
it  may  be  compelled  to  divest  itself  of  plants  which  are  owned 
by  a  single  corporation.  In  National  Lead  (United  States  v. 
National  Lead  Co.  332  U.  S.  319  (1947)),  the  lower  court 
declined  to  order  divestiture.  In  the  Supreme  Court,  the 
Government  asked  that  a  provision  be  added  to  the  decree 
requiring  National  Lead  and  du  Pont  each  to  submit  a  plan 
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for  divestiture  by  it  of  one  of  its  two  principal  titanium  pig- 
ment plants.  In  refusing  the  request,  the  Supreme  Court 
stated : 

"We  believe  there  is  neither  precedent  nor  good  reason  for 
such  a  requirement." 

*  *         * 

"There  is  no  showing  that  four  major  competing  units  would 
be  preferable  to  two,  or  including  Zirconium  and  Virginia  Chemi- 
cal, that  six  would  be  better  than  four.  Likewise,  there  is  no  show- 
ing of  the  necessity  for  this  divestiture  of  plants  or  of  its  practi- 
cality and  fairness.  The  findings  of  fact  have  shown  vigorous  and 
effective  competition  between  National  Lead  and  du  Pont  in  this 
field.  The  general  manager  of  the  pigments  department  of  du 
Pont  characterized  the  competition  with  Zirconium  and  Virginia 
Chemical  as  'tough'  and  that  with  National  Lead  as  'plenty  tough.' 
Such  competition  suggests  that  the  District  Court  would  do  well 
to  remove  unlawful  handicaps  from  it  but  demonstrates  no  suf- 
ficient basis  for  weakening  its  force  by  divesting  each  of  the  two 
largest  competitors  of  one  of  its  principal  plants.  It  is  not  for  the 
courts  to  realign  and  redirect  effective  and  lawful  competition 
where  it  already  exists  and  needs  only  to  be  released  from 
restraints  that  violate  the  antitrust  laws.  To  separate  the  oper- 
ating units  of  going  concerns  without  more  supporting  evidence 
than  has  been  presented  here  to  establish  either  the  need  for,  or 
the  feasibility  of  such  separation  would  amount  to  an  abuse  of 
discretion." 

*  *         * 

"There  is  neither  allegation  in  the  complaint  nor  finding  of 
fact  by  the  District  Court  that  the  physical  properties  of  either 
National  Lead  or  du  Pont  have  been  acquired  or  used  in  a  man- 
ner violative  of  the  Sherman  Act,  except  as  such  acquisition  or 
use  may  have  been  incidental  or  related  to  the  agreements  above 
mentioned." 

Following  the  National  Lead  case,  the  Supreme  Court 
approved  divestiture  of  theaters  in  the  Schine  case  (Schine 
Chain  Theaters  v.  United  States,  334  IT.  S.  110  (1948) ).  The 
Court  stated: 

"To  require  divestiture  of  theaters  unlawfully  acquired  is  not 
to  add  to  the  penalties  that  Congress  has  provided  in  the  antitrust 
laws.  Like  restitution  it  merely  deprives  a  defendant  of  the  gains 
from  his  wrongful  conduct.  It  is  an  equitable  remedy  designed  in 
the  public  interests  to  undo  what  could  have  been  prevented  had 
the  defendants  not  outdistanced  the  government  in  their  unlawful 
project.  Nor  is  United  States  v.  National  Lead  Co.  332  U.  S. 
319,  351-353,  opposed  to  this  view.  For  in  that  case  there  was 
no  showing  that  the  plants  sought  to  be  divested  were  either  un- 
lawfully acquired  or  used  in  a  manner  violative  of  the  antitrust 
laws." 
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The  problem  of  how  many  units  are  necessary  to  make  an 
industry  competitive  appears  to  be  insoluble  on  the  basis  of 
current  information  and  standards.  Many  approved  the  Gov- 
ernment's efforts  to  break  up  Alcoa's  monopoly  in  aluminum. 
Yet  in  1951,  the  Public  Affairs  Institute  complained  that  the 
aluminum  industry  was  not  competitive  enough,  being 
dominated  by  the  "Big  Three"  of  Alcoa,  Reynolds  and  Kaiser. 
It  suggested  that  six  companies  were  needed. 

In  1950  the  Federal  Trade  Commission  asked  Congress 
for  powers  to  break  up  corporations  big  enough  to  dominate 
an  industry  even  though  they  are  not  monopolies.  It  asked 
for  authority  to  proceed  against  the  cases  of  industrial  domi- 
nation by  "big  three"  and  "big  four??  groups  of  companies. 

It  suggested  the  Clayton  Act  be  amended  as  follows: 

"That  where  a  corporation  has  attained  a  size  and  power  that 
substantially  lessens  competition,  or  where  a  small  group  of  cor- 
porations have  collectively  attained  such  size  and  power,  such  cor- 
poration or  corporations  shall  be  dissolved  into  corporations  of  a 
number  and  size  sufficient  to  remove  this  effect." 

Before  the  Subcommittee  the  professors  also  discussed  the 
advisability  of  reorganizing  some  of  the  largest  industrial 
companies.  Professor  Schwartz  favored  such  a  program 
saying : 

"*  *  *  if  we  are  really  concerned  with  competition,  we  must  be 
concerned  with  limitations  on  it,  whether  by  private  action  by 
mergers,  or  the  building  up  of  super-concentrations,  such  as  Gen- 
eral Motors  or  United  States  Steel  *  *  *."  (I,  203) 

He  pointed  out  that  if  mergers  are  prohibited  without  some 
review  of  the  existing  situation,  "then  what  you  are  really 
doing  is  underwriting  the  power  of  the  top  firms."  He  made 
it  clear  that  he  was  not  opposed  to  size  as  such : 

"What  I  have  said  is  not  by  any  means  to  be  construed  as  an 
attack  upon  any  bigness  that  is  justified  by  economies  of  tech- 
nology. Everybody  recognizes  that  you  cannot  have  a  small  steel 
plant,  but  that  does  not  lead,  it  seems  to  me,  to  the  conclusion  that 
you  must  have  one  company  that  controls  a  number  of  large 
steel  plants."     (I,  206-207) 

Professor  Walter  Adams  (Michigan  State  College)  took  a 
similar  position : 

"I  do  not  think  that  it  would  undermine  the  functioning  of 
American  industry  as  we  have  known  it ;  that  is,  we  can  achieve 
the  same  technological  efficiency,  given  a  comprehensive  dissolu- 
tion, divorcement,  divestiture  program  in  some  industries ;  that 
is,  we  can  achieve  as  much  efficiency  as  in  the  absence  of  such  a 
program,  if  not  more."    (Ill,  1011) 
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Professor  Markham  favored  dissolution  suits  against 
large  corporations  "whose  size  far  exceeds  that  consistent 
with  the  economies  of  modern  research,  production,  and 
distribution  techniques."  (I,  404) 

Weston  counselled  against  "a  doctrinaire  program  of  dis- 
solution of  large  firms."  (I,  411)  He  noted  the  restraints 
constantly  operating  on  large  corporations: 

"Organized  labor  and  agriculture,  big  government  and  free 
consumers  are  the  ultimate  arbiters  of  corporate  action.  *  *  * 
Broad  economic  processes  themselves  provide  a  powerful  disci- 
pline."   (1,407-408) 

Underlying  all  the  differences  in  viewpoint  among  these 
economists,  is  disagreement  as  to  the  primary  purpose  of  the 
antitrust  laws.    Professor  Watkins  emphasized : 

"*  *  *  that  the  antitrust  policy,  and,  I  believe,  the  antitrust 
laws  are  with  respect  to  industrial  consolidation  and  mergers, 
aimed  not  at  a  condition  but  at  a  course  of  conduct  and  that  the 
criterion  that  is  properly  applicable  to  them  is  the  intent  with 
which  an  act  is  done.  *  *  *  The  quality  of  the  act  is  determined 
by  the  intent  with  which  it  is  performed  and  not  otherwise,  and 
I  may  say  that  has  always  been  my  view  as  to  antitrust  violation." 
(I,   271) 

Professor  Watkins  felt  that  the  antitrust  law  could  be 
strengthened  without  changing  that  emphasis  by  employing 
the  device  of  federal  incorporation  of  the  largest  corpora- 
tions engaged  in  interstate  commerce.  He  pointed  out  that 
provisions  in  the  federal  charter  of  such  corporations  could 
facilitate  antitrust  enforcement  by  defining  the  functions 
of  corporate  boards  and  executives  and  thus  fixing  respon- 
sibility for  antitrust  violations.  He  believed  that  individual 
liability  would  have  a  greater  deterrent  effect  than  fines 
assessed  against  corporations.    (I,  269,  270) 

On  the  overall  problem,  one  judge  expressed  his  feelings, 
and  reactions  based  on  years  of  antitrust  experience  in  the 
following  language : 

I  am  enclosing  herewith  by  answers  to  your  interrogatories 
and  this  letter  is  an  attempt  to  state  my  general  position.  The 
questions  do  not  in  my  judgment  hit  the  real  difficulty  which  is, 
I  believe,  that  the  evils  covered  by  the  phrases,  "restraint  of  trade" 
and  "monopoly,"  ought  not  to  be  left  to  the  courts,  until  after  Con- 
gress has  taken  a  more  definite  position  as  to  what  it  wants. 
There  are,  as  everyone  knows,  two  interests  involved:  economic 
and  political.  I  mean  by  "political"  the  indirect  social  effects  of  a 
change  from  an  industry  operated  by  a  number  of  small  independ- 
ent units  to  an  industry  operated  by  a  few  great  units — even 
though  these  compete.  Courts  are  competent  to  decide  the  first 
question :  i.  e.,  whether  the  prices  charged  by  a  combination  are 
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greater  or  less  than  those  that  would  be  charged  if  it  did  not  exist ; 
in  short,  whether  the  combination  is  beneficial  to  the  consumer. 
True,  there  are  formidable  difficulties  even  about  that :  e.  g.,  the 
appraisal  of  existing  plants.  Nevertheless,  these  are  not  insur- 
mountable; and  they  present  only  questions  of  fact,  little  com- 
petent as  a  jury  often  is  to  decide  them  from  evidence  which  may 
be  extravagantly  voluminous  and  baffling.  I  should  much  prefer 
that  some  preliminary  sorting  and  arranging  of  the  evidence  with 
tentative  findings  should  precede  the  trial  of  this  issue  in  accord- 
ance with  procedure  that  the  Supreme  Court  approved  in  Ex  parte 
Peterson  (253  U.  S.  300).  The  subject  matter  of  such  causes  of 
action  is  usually  altogether  unfamiliar  as  well  to  the  judge  as  to 
the  jury,  and  any  adequate  understanding  of  it  demands  an  inordi- 
nate time ;  moreover  the  conditions  that  obtain  in  a  jury  room  with 
its  babble  of  12  voices  are  quite  inconsistent  with  its  rational  treat- 
ment. 

However,  although  the  economic  question  is  vital,  it  is  not  as 
important  as  the  "political"  one,  and  as  to  that  much  more  search- 
ing questions  arise.  What  will  be  the  impact  upon  the  social  habits 
of  these  affected  by  the  proposed  combination  ?  Obviously,  a  com- 
pletely nationalized  industry  makes  the  most  far-reaching  changes, 
which  it  needs  no  argument  to  prove  that  Congress  alone  should 
impose,  even  though  only  one  industry  be  involved.  I  do  not  see 
why  the  same  considerations  that  are  relevant  to  that  question  are 
not  relevant  to  steps  in  that  direction.  For  one  reason  I  am  quite 
sure  that  the  nationalization  of  any  industry  becomes  more  and 
more  likely  as  the  competing  units  become  larger  and  fewer. 
Moreover,  even  if  the  final  step  be  never  taken,  it  is  certainly  one 
thing  to  be  independently  engaged  in  business  and  another  to  be 
employed  by  others.  Again,  to  be  employed  in  a  small  business  is 
different  from  being  employed  in  a  very  large  one.  It  is  not  neces- 
sary to  elaborate  these  differences,  and  I  agree  that  conflicting 
interests  are  involved;  but  my  point  is  that  the  relative  appraisal 
of  these  and  an  eventual  decision  between  them  are  of  the  very 
essence  of  what  we  ordinarily  call  legislation.  To  substitute  a 
court  is  not  to  ask  it  to  interpret  any  law ;  but  to  impose  upon  it  a 
duty  that  should  presuppose  a  responsiveness  to  current  needs, 
desires  and  habits,  strikes  at  the  foundations  of  its  most  important 
attribute — detachment  from  social  pressures. 

The  fact  that  the  present  statute  rests  upon  the  ancient  phrases : 
"restraint  of  trade"  and  "monopoly,"  has  been  enough  to  protect  it 
from  the  objections  that  proved  fatal  to  the  National  Industry 
Recovery  Act  in  Schecter  v.  United  States  (295  U.  S.  495). 
Apparently  the  words  were  thought  definite  enough,  when  confined 
to  their  common-law  meanings,  uncertain  as  those  were ;  but  they 
have  not  been  so  confined  in  the  step  by  step  interpretation  of  the 
acts.  And  so  transmuted,  they  would  now,  I  fancy,  be  open  to  the 
charge  of  undue  "delegation  of  power"  to  Congress,  were  they 
expressly  incorporated  into  text.  Under  our  constitutional  system 
I  should  suppose  that  it  would  not  do  to  make  the  conclusions  of 
an  administrative  tribunal  the  substitute  for  indefiniteness  in  a 
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statute,  even  though  it  were  impossible  to  deal  satisfactorily  with 
the  situation  in  any  other  way.  But  I  am  not  sure  that  it  is  not 
possible  to  find  some  general  principles  definite  enough  to  pass 
muster  as  adequate  declarations  of  purposes,  and  so  to  serve  as 
guides,  to  such  a  tribunal  in  their  proliferation.  That  would,  of 
course,  demand  Congress'  taking  a  position,  however  elastic  might 
be  its  terms,  upon  the  "political"  factor  I  have  mentioned;  and  I 
cannot  help  thinking  that  something  like  this  is  inescapable  unless 
the  law  is  to  be  left  in  its  present  amorphous  situation.  It  follows, 
if  I  am  right,  that  things  will  not  be  very  much  bettered,  until  Con- 
gress declares  what  form  it  wishes  industry  to  take ;  and  that  no 
paraphernalia  of  amended  procedure,  pre-trial,  appeal,  and  this 
and  that,  will  in  the  end  be  more  than  palliatives. 

The  problem  of  how  to  deal  with  size  and  concentration 
is  a  policy  question  which  Congress  must  resolve  in  order  to 
enable  the  agencies  charged  with  enforcement  of  the  anti- 
trust laws  to  plan  intelligent  programs.  The  final  decision, 
whether  to  outlaw  monopoly  as  an  evil  in  itself,  or  only  when 
it  is  the  result  of  business  practices  inimical  to  the  main- 
tenance of  free  markets,  should  be  made  by  Congress  rather 
than  by  a  majority  of  the  Supreme  Court. 

7.    Exclusive  dealing 

Section  3  of  the  Clayton  Act,  prohibiting  sales  made  upon 
the  condition  that  the  purchaser  shall  not  buy  goods  of  com- 
petitors of  the  seller,  where  the  effect  of  such  condition  "may 
be  to  substantially  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce."  was  designed  to  prevent 
a  powerful  seller  from  tying  up  retail  outlets  and  thus  block- 
ing off  rivals  from  the  market  and  depriving  the  public  of  a 
free  choice  among  competing  goods,  i  Attorney  General's 
committee  report,  p.  13S.)  The  Supreme  Court  issued  a  rather 
perplexing  decision  under  this  section  in  Standard  Oil  Com- 
pany of  California  v.  United  States,  337  U.  S.  293  (1949), 
invalidating  Standard's  requirements  contracts  with  its  deal- 
ers. The  district  court  opinion  in  that  case  concluded  that 
the  "quantitative  substantiality''  of  the  sales  of  gasoline  cov- 
ered by  these  contracts  was  sufficient  to  create  the  possibility 
of  substantial  lessening  of  competition  prohibited  by  section 
3.  The  rationale  of  the  Supreme  Court's  opinion  of  affirmance 
is  unclear.  The  Attorney  General's  Committee,  reading  it 
in  conjunction  with  subsequent  decisions  and  with  the  Fed- 
eral Trade  Commission's  policy  in  interpreting  the  section, 
concluded  that  the  statute  is  not  violated  by  the  use  of  re- 
quirements contracts  where  there  is  mere  "quantitative  sub- 
stantiality'' unaccompanied  by  "actual  foreclosure"  of  com- 
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petitors  from  a  substantial  market  (Attorney  General's 
committee  report,  pp.  141-147).  However,  no  subsequent 
decision  has  authoritatively  clarified  this  question. 

It  is  not  known  what  the  present  position  of  the  Depart- 
ment of  Justice  is.  One  expert,  Prof.  Milton  Handler,  refer- 
ring to  the  complaint  in  the  Philco  case,  brought  by  the 
Department  of  Justice,  considers  it  "to  be  predicated  on  the 
quantitative  substantiality  rule."  Professor  Handler  com- 
ments: "the  Department  appears  to  be  relying  in  actual 
litigation  upon  theories  which  the  Attorney  General's  Com- 
mittee Report  opposed."  (See  the  Eecord  of  the  Association 
of  the  Bar  of  the  Citv  of  Xew  York,  October  1955,  vol.  10, 
Xo.  7,  332  at  312.) 

Apart  from  the  question  whether  "quantitative  substan- 
tiality" has  become  the  standard  for  measuring  lessening  of 
competition,  the  Standard  Stations  decision  raises  a  curious 
paradox,  indicated  by  Mr.  Justice  Frankfurter's  majority 
opinion  and  elaborated  by  Mr.  Justice  Douglas  in  dissent, 
Mr.  Justice  Frankfurter  suggested  that  Standard  Oil  might, 
as  an  alternative  to  its  requirements  contracts,  accomplish 
the  same  objectives,  either  by  acquiring  the  stations  run 
by  its  dealers  or  by  using  an  agency  device  (337  U.  S.  at  310) . 
As  Mr.  Justice  Douglas  pointed  out,  such  alternatives 
would  most  probably  have  far  more  serious  anticompetitive 
effects  than  the  contracts  invalidated  bv  the  Court  (337  U.  S. 
at  320-321). 

8.     Price  discrimination 

The  language  of  the  Robinson-Patman  Act  has  given  rise 
to  a  host  of  questions  of  interpretation. 

Section  2  (b)  provides  that  a  showing  of  discrimination 
in  price  makes  out  a  prima  facie  case,  and  casts  the  burden 
of  rebutting  it  upon  the  defendant.  The  question  arose 
whether  this  section  relieved  the  Government  of  the  necessity 
of  showing  the  statutory  requisite  of  competitive  injury  in 
order  to  make  out  a  prima  facie  case  of  discrimination.  The 
Court  of  Appeals  in  the  Second  Circuit  has  held  that  a  show- 
ing of  differential  pricing  in  Federal  Trade  Commission  pro- 
ceedings places  the  burden  upon  the  respondent  of  showing 
that  competitive  injury  did  not  result  (Samuel  H.  Moss,  Inc. 
v.  Federal  Trade  Commission,  118  F.  2d  378  (2d  Cir.  1945)  ). 
A  contrary  decision  was  subsequently  rendered  in  the  seventh 
circuit  (Minneapolis-Honeywell  Regulator  Co.  v.  Federal 
Trade  Commission,  191  F.  2d  786  (7th  Cir.  1951)  ).  In  Auto- 
matic Canteen  Co.  v.  Federal  Trade  Commission,  346  U.  S. 


61 

61  (1953),  the  Supreme  Court  applied  to  a  buyer  the  inter- 
pretation which  Minneapolis-Honeywell  applied  to  a  seller. 
The  Federal  Trade  Commission  has  recently  applied  the  Su- 
preme Court's  view  to  a  seller  i  General  Foods  Co.,  FTC 
Docket  Xo.  5675  (1951) ).  As  matters  now  stand  no  one  can 
be  sure  whether  the  Supreme  Court  will  follow  the  Moss  case 
or  the  Minneapolis-Honeywell  case  with  respect  to  sellers. 
However  the  act's  literal  language  permits  of  either  interpre- 
tation, and,  accordingly,  requires  legislative  clarification. 

A  different  question  of  interpretation  arises  from  the 
statute's  definition  of  discrimination  in  price  in  terms  of 
"like  grade  and  quality. "  The  lack  of  further  definition  of 
these  words  has  raised  doubts  as  to  whether  differences  in 
brand  names  or  labels  are  sufficient  to  remove  a  price  differ- 
ential from  the  operation  of  the  act.  (See  Attorney  General's 
committee  report,  pp.  157-159,  registering  divergent  views  of 
members  as  to  proper  effect  to  be  given  brand  names. ) 

The  statute  permits  a  seller  who  has  charged  different 
prices  to  different  customers  to  justify  the  differential  by 
showing  a  cost  saving.  The  Attorney  General's  committee 
found  that  "the  cost  defense  has  proved  largely  illusory  in 
practice,"  because  of  the  enormous  technical  difficulties  and 
astronomical  expense  of  proof,  under  the  Federal  Trade 
Commission's  interpretation  of  the  defense.  The  report  rec- 
ommended that  the  Commission  adopt  a  more  liberal  inter- 
pretation of  the  defense  to  "accommodate"  it  "to  the  realities 
of  business  and  broader  antitrust  objectives,''  while  preserv- 
ing distributive  efficiency  economies  to  the  consumer.  (Attor- 
ney General's  committee  report,  pp.  171,  171,  175.)  The 
Federal  Trade  Commission  has  appointed  a  committee  under 
the  chairmanship  of  Prof.  H.  F.  Taggart,  of  the  University  of 
Michigan,  to  study  this  matter.  When  it  reports,  the  Congress 
will  then  be  in  a  better  position  to  decide  whether  legislative 
redefinition  is  in  order. 

The  defense  that  a  lower  price  was  granted  "in  good  faith 
to  meet  an  equally  low  price  of  a  competitor"  has  been 
held  to  be  absolute,  regardless  of  competitive  consequences 
(Standard  Oil  Co.  (Indiana)  v.  Federal  Trade  Commission, 
310  U.  S.  231,  (1951) ).  Ambiguities  due  to  the  vagueness  of 
the  statutory  language  remain.  The  Attorney  General's  com- 
mittee report  noted  some  of  the  j>roblems  of  interpellation 
raised  by  the  provision : 

*  *  *  Difficulties  cluster  around  the  following  complex  issues  : 
Meeting  a  competitor's  unlawful  prices ;  sporadic  or  regular  com- 
petitive differentials ;  exact  dollar-for-dollar  meeting  or  undercut- 
ting and  stopping  short  of  a  rival's  price ;  reductions  to  retain  old 
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or  to  compete  for  new  business ;  the  content  of  the  goodfaith  con- 
cept in  the  proviso.  In  fact,  not  a  single  seller  in  a  recorded  case 
to  date  has  succeeded  in  finally  justifying  a  challenged  discrimina- 
tion by  recourse  to  section  2  (b)'s  "meeting  competition"  defense 
(Attorney  General's  committee  report,  pp.  180-181). 

The  Robinson-Patman  Act  contains  no  provision  specifi- 
cally relating  to  functional  discounts,  which  represent  recog- 
nition by  a  seller  of  distributive  services  performed  by  a 
purchaser.  As  has  been  noted,  justification  of  such  discounts 
under  the  cost-defense  provision  is  said  to  be  impracticable. 
In  a  simple  distributive  system,  with  no  supplier  or  middle- 
man performing  on  more  than  one  level  of  distribution, 
functional  discounts  would  raise  no  problems,  as  there  would 
be  no  competition  between  purchasers  functioning  on  dif- 
ferent levels.  However,  modern  marketing  practices  involve 
the  frequent  combination  or  integration  of  functions  formerly 
performed  by  separate  persons.  The  Federal  Trade  Commis- 
sion has  adopted  a  policy  of  limiting  permissible  functional 
discounts  on  the  basis  of  the  reselling  activities  of  the  pur- 
chaser; i.e.,  such  discounts  may  be  granted  to  a  wholesaler 
only  on  goods  which  he  resells  to  retailers,  and  not  upon 
goods  which  he  retails  himself.  The  Attorney  General's  com- 
mittee, noting  that  this  classification  was  originally  proposed 
to  and  rejected  by  Congress,  strongly  criticized  the  Commis- 
sion's policy : 

In  the  committee's  view,  imposing  on  any  dual  supplier  a  legal 
responsibility  for  the  resale  policies  and  prices  of  his  independent 
distributors  contradicts  basic  antitrust  policies.  Resale  price  fixing 
is  incompatible  with  the  tenets  of  a  free  and  competitive  economy. 
*  *  *  And  collaboration  in  pricing  between  supplier  and  distributor 
runs  serious  risks  of  illegality  under  the  Sherman  Act  (Attorney 
General's  committee  report,  pp.  204,  206-207). 

The  legality  of  any  system  of  delivered  pricing  has  been 
rendered  uncertain.  In  Corn  Products  Refining  Co.  v.  Federal 
Trade  Commission  (324  U.  S.  726  (1945) ),  and  Federal  Trade 
Commission  v.  Staley  Mfg.  Co.  (324  U.  S.  746  (1945)),  the 
Court  invalidated  a  single  basing-point  system  under  which 
sellers  of  glucose  quoted  all  prices  f.  o.  b.  Chicago,  while 
maintaining  plants  at  other  locations.  The  Court  held  that 
the  exaction  of  "phantom  freight"  from  buyers  closer  to  plants 
at  other  locations  than  Chicago  was  discriminatory,  and  had 
an  injurious  effect  upon  competition  between  buyers.  In  the 
second  case,  the  Court  further  held  that  Staley  could  not 
justify  its  adoption  of  the  system  as  "good-faith  meeting  of 
competition,"  particularly  since  its  use  involved  raising, 
rather  than  lowering,  of  prices. 
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In  Federal  Trade  Commission  v.  Cement  Institute  (333 
U.  S.  683  (1948) ),  the  Court  considered  a  different  question 
— the  validity  of  the  multiple  basing-point  system  which  had 
been  used  by  the  cement  industry  for  many  years,  and 
which  had,  in  an  earlier  decision,  been  characterized  as  the 
"natural  result  of  the  development  of  the  business  within 
certain  defined  geographical  areas."  {Cement  Manufacturers 
Protective  Assn.  v.  United  States,  268  U.  S.  588,  598  (1925).) 
The  Federal  Trade  Commission  had  charged  that  this  system 
constituted  price  discrimination  in  violation  of  the  Robinson- 
Patman  Act  and  also  an  unfair  method  of  competition  in  vio- 
lation of  section  5  of  the  Federal  Trade  Commission  Act.  The 
Court  upheld  the  Commission's  order  under  section  5,  find- 
ing that  the  use  of  the  basing-point  system  in  the  cement 
industry  constituted  a  price-fixing  conspiracy  violative  of 
the  Sherman  Act.  The  opinion  did  not  state  whether  the 
unilateral  use  of  basing  points,  or  their  use  by  competitors 
in  the  absence  of  concerted  action  would  violate  either  the 
Robinson-Patman  or  Federal  Trade  Commission  Acts.  The 
subsequent  Rigid  Steel  Conduit  decision  {Clayton  Mark  & 
Co.  v.  Federal  Trade  Commission,  336  U.  S.  956  (1949)), 
affirming  without  opinion  Triangle  Conduit  £  Cable  Co.,  v. 
Federal  Trade  Commission  (168  F.  2d  175  (7th  Cir.  1948)) 
did  not  clear  up  this  question ;  although  it  involved  unilateral 
use  of  delivered  pricing,  there  was  also  an  element  of  "con- 
scious parallelism,'7  which  may  have  been  accepted  by  the 
Court  as  establishing  conspiracy. 

The  81st  Congress  passed  a  bill  to  make  delivered  pricing 
legal  (S.  1008)  but  President  Truman  vetoed  it  on  June  16, 
1950.  There  seems  to  be  as  great  a  need  now  as  then  to 
clarify  the  legal  status  of  delivered  pricing. 

E.  INCONSISTENCY  AND  UNCERTAINTY  IN  ENFORCEMENT 


Inconsistency  and  uncertainty  in  enforcement  of  the  anti- 
trust laws  began  with  the  Sherman  Act,  which  left  it  entirely 
to  the  discretion  of  the  Attorney  General,  without  any  statu- 
tory guide,  whether  to  proceed  against  a  violator  by  way  of 
equity  suit  or  by  way  of  criminal  prosecution  or  both.  When, 
in  1914,  the  Federal  Trade  Commission  was  given  concurrent 
jurisdiction  over  a  large  part  of  the  antitrust  laAV  with  the 
Attorney  General,  a  businessman  accused  of  violating  the 
law  might  be  faced  with  three  simultaneous  or  consecutive 
proceedings — equity,  criminal,  and  administrative.  In  addi- 
tion, he  would  be  subject  to  private  treble  damage  suits  at 
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the  instance  of  individuals  who  conld  show  damage  by  reason 
of  the  violation. 

Congress  created  the  Federal  Trade  Commission  because 
it  felt  the  courts  were  inadequate  to  cope  with  the  economic 
and  technical  questions  in  antitrust  cases.  It  is  inconsistent 
for  Congress  on  the  one  hand  to  treat  antitrust  law  as  a  field 
requiring  determination  of  complex  issues  by  specialists  and 
technicians,  and  on  the  other  hand  to  continue  to  entrust 
enforcement  to  the  primitive  approach  of  criminal  prosecu- 
tions. 

In  practice,  although  the  Antitrust  Division  of  the  Depart- 
ment of  Justice  and  the  Federal  Trade  Commission  have,  by 
statute,  concurrent  jurisdiction  over  the  Clayton  and  Robin- 
son-Patman  Acts,  and,  by  judicial  decision  (Federal  Trade 
Commission  v.  Cement  Institute,  supra),  concurrent  juris- 
diction over  the  Sherman  Act,  enforcement  of  the  former 
has  been  largely  left  to  the  Commission,  and  enforcement  of 
the  latter  to  the  Justice  Department.  Since  the  philosophies 
of  the  Sherman  and  Robinson-Patman  Acts  differ  widely,  as 
do  their  provisions  and  the  interpretations  placed  upon  them 
by  the  courts,  a  business  may,  by  adopting  one  course  of  con- 
duct, subject  itself  to  prosecution  by  the  Department  under 
the  Sherman  Act,  or,  by  adopting  a  different  course,  run  the 
risk  of  proceedings  by  the  Commission  under  the  Robinson- 
Patman  Act.  (See  Simon,  The  Case  Against  the  FTC,  19 
University  of  Chicago  Law  Review  297  (1952) ). 

The  same  provisions  of  the  law  may  be  given  different 
interpretations  by  the  courts,  in  proceedings  instituted  by  the 
Attorney  General  and  by  the  Commission,  in  proceedings 
before  itself,  at  least  until  the  Supreme  Court  rules  on  the 
question. 

A  further  inconsistency  in  enforcement  procedures  exists 
in  the  different  effects  accorded  Federal  Trade  Commission 
orders  under  the  different  acts  administered  by  it.  The  1938 
Wheeler-Lea  amendment  to  the  Federal  Trade  Commission 
Act  made  Commission  orders  issued  under  that  act  final 
after  the  expiration  of  the  time  allowed  for  a  respondent  to 
petition  the  circuit  court  of  appeals  for  review.  However, 
under  the  Clayton  Act  (including  the  Robinson-Patman 
amendment),  Commission  orders  do  not  become  final  until  a 
circuit  court  of  appeals  issues  an  order  of  enforcement  upon 
the  Commission's  petition.  There  is  no  apparent  justification 
for  this  differentiation  between  orders  issued  under  the  two 
acts,  particularly  since  the  Commission  may  charge  viola- 
tions of  both  acts  in  a  single  proceeding. 
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CHAPTER    III.    OVERLAPPING    JURISDICTION    OF 
THE  FEDERAL  TRADE  COMMISSION  AND  THE  DE- 
PARTMENT OF  JUSTICE 

A.    NATURE  OF  JURISDICTION  OF  THE  ANTITRUST  DIVI- 
SION AND  THE  FEDERAL  TRADE  COMMISSION 

The  responsibility  for  the  enforcement  of  our  antitrust 
laws  is  presently  vested  in  two  agencies:  the  Antitrust  Divi- 
sion of  the  Department  of  Justice,  under  the  direction  of 
the  Attorney  General  and,  indirectly,  the  President;  and  the 
Federal  Trade  Commission,  an  independent  administrative 
agency.  Analysis  of  the  functions  performed  by  each  of 
these  agencies,  and  of  the  relationship  between  them,  must 
begin  with  a  review  of  the  origin  and  purposes  of  the  dual 
enforcement  system. 

When  the  Sherman  Act  was  enacted  in  1890,  respon- 
sibility for  enforcing  its  provisions  Avas  given  to  the  Attorney 
General.  He  was  authorized  to  bring  criminal  and  civil 
proceedings  under  the  act  in  the  regular  United  States  dis- 
trict courts.  In  1903  the  Antitrust  Division  was  created 
under  the  Attorney  General  to  carry  out  this  responsibility. 
The  Sherman  Act  also  provided  a  second  approach  to  en- 
forcement by  authorizing  private  persons  to  bring  suits  for 
treble  damages  against  violators  of  the  act. 

In  1911  the  Supreme  Court  in  the  Standard  Oil  case 
i  Standard  Oil  Company  of  New  Jersey  v.  United  States^ 
221  U.  S.  1)  laid  down  the  "rule  of  reason"  with  respect  to 
restraints  of  trade  and  monopolies,  and  gave  rise  to  a  storm 
of  political  controversy  which  largely  dominated  the  Presi- 
dential campaign  of  1912.  Many  felt  that  the  Court  had  in 
effect  emasculated  the  Sherman  Act,  by  leaving  to  the 
judiciary  too  wide  an  area  of  discretion  in  determining  its 
scope  and  effect.  Gerard  Henderson,  whose  study  of  the 
Federal  Trade  Commission,  published  in  1921,  has  become  a 
classic,  described  their  doubts : 

*  *  *  Was  it  in  the  public  interest  that  such  a  sweeping  power, 
in  matters  of  such  vital  concern,  should  be  entrusted  to  a  judiciary 
appointed  for  life  and  carefully  shielded  from  the  influence  of 
public  opinion?  To  put  the  matter  differently,  was  it  possible 
to  develop,  out  of  the  storehouse  of  the  common  law,  a  set  of 
legal  principles  capable  of  precise  application,  by  which  judges 
could  solve  all  problems  of  restraint  of  trade  and  monopoly  by 
logic  and  precedent?  (Henderson,  the  Federal  Trade  Commis- 
sion, pp.  6-7  (1924).) 
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The  three  major  political  parties  agreed  upon  the  neces- 
sity for  action.  The  Democrats  favored  reinforcement  of  the 
judicially  weakened  law  by  the  enactment  of  specific  pro- 
hibitions. The  Progressive  Party  joined  in  this  recommenda- 
tion. In  addition,  the  Progressives  evolved  the  idea  of  estab- 
lishing an  administrative  agency  to  "maintain  permanent 
active  supervision"  over  the  conduct  of  American  industry, 
somewhat  similar  to  the  control  exercised  by  the  Interstate 
Commerce  Commission  over  railroads.  The  proposed  Com- 
mission would  also  "enforce  the  complete  publicity"  of 
corporate  transactions  affecting  the  public  interest,  and, 
generally  "by  continuous  trained  watchfulness  guard  and 
keep  open  equally  all  the  highways  of  American  commerce." 
The  administration  of  the  law  by  such  a  Commission  would, 
besides,  provide  greater  certainty  for  the  businessman  than 
the  vague,  general  Sherman  Act.  This  last  consideration 
influenced  the  Republican  Party,  too,  to  support  the  estab- 
lishment of  a  Federal  Trade  Commission,  to  provide  the 
necessary  clarification  of  the  existing  law;  the  Republicans 
also  felt  that  such  a  Commission  would  "promote  promptness 
in  the  administration  of  the  law  and  avoid  delays  and  tech- 
nicalities incident  to  court  procedure"  (Porter,  National 
Party  Platforms,  pp.  322,  341,  354  (1924) ). 

There  was  then  in  existence  a  Bureau  of  Corporations, 
established  in  the  Department  of  Commerce  in  1903,  with 
authority  to  make  "diligent  investigation  into  the  organi- 
zation, conduct,  and  management"  of  corporations  engaged 
in  commerce,  "to  gather  such  information  and  data"  as  would 
enable  the  President  to  recommend  regulatory  legislation, 
and  "to  gather,  compile,  publish,  and  supply  useful  infor- 
mation" concerning  corporations  engaged  in  interstate  or 
foreign  commerce.    It  was — 

*  *  *  an  investigating  agency  set  up  to  render  expert  aid  in 
the  study  of  the  entire  corporation  problem  and  particularly  in 
the  uncovering  of  business  activities  and  forms  of  organization 
which  were  in  violation  of  the  Sherman  Act.  It  was  in  an  ex- 
ecutive department  and  was  clearly  an  adjunct  to  the  executive 
branch.  It  proved  itself  a  useful  organization  and  did  a  highly 
creditable  job.  It  was  not,  however,  a  regulatory  body;  it  had 
power  merely  to  secure  facts  and  make  them  public  (Cushman, 
The  Independent  Regulatory  Commission,  p.  178  (1941)). 

After  his  election,  President  Wilson  requested  the  Bureau 
of  Corporations  to  prepare  a  study  and  recommendations 
for  more  effective  enforcement  of  the  antitrust  laws.  The 
Bureau's  report  recommended  substantive  changes  in  the  law 
by  the  enactment  of  specific  prohibitions  against  price  dis- 
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crimination,  exclusive  contracts,  and  interlocking  stock 
ownership  and  directorates.  In  addition,  it  proposed  the 
creation  of  a  quasi  judicial  administrative  agency,  to  assume 
the  investigative  powers  of  the  Bureau  of  Corporations — 

with  power  to  prevent  unfair  methods  of  competition — the  "seeds 
of  monopoly" — before  they  had  "flowered"  into  a  complete  re- 
straint of  trade  or  into  monopoly. 

Such  a  Commission  could  act  more  speedily  and  effectively 
than  the  courts.  A  third  important  function  of  the  proposed 
Commission  would  be  to  act  as  a  "clearinghouse  for  facts''; 
it  was  contemplated  that  its  organization  would  provide — 

a  body  of  legal,  economic,  and  business  experience  that  would 
establish  and  gradually  build  up  a  body  of  rules  by  which  honest 
businessmen  could  be  guided  and  measurably  informed  as  to  "what 
business  could  do  as  well  as  what  it  could  not  do"  (letter,  dated 
July  10,  1939,  from  Joseph  E.  Davies  to  Robert  E.  Cushman, 
quoted  in  Cushman,  op.  cit.,  pp.  184-185). 

Apparently,  this  report  strongly  influenced  President 
Wilson.  In  his  message  to  Congress  on  January  20,  1914, 
he  added  his  own  support  to  the  weight  of  the  public  opinion 
favoring  the  establishment  of  an  Interstate  Trade  Commis- 
sion. The  text  of  his  message  indicates  the  reliance  he  placed 
on  the  report  of  the  Bureau  of  Corporations : 

The  opinion  of  the  country  would  instantly  approve  of  such  a 
Commission.  It  would  not  wish  to  see  it  empowered  to  make  terms 
with  monopoly,  or  in  any  sort  to  assume  control  of  business,  as 
if  the  Government  made  itself  responsible.  It  demands  such  a 
Commission  only  as  an  indispensable  instrument  of  information 
and  publicity,  as  a  clearinghouse  for  the  facts  by  which  both  the 
public  mind  and  the  managers  of  big  business  undertakings  should 
be  guided,  and  as  an  instrumentality  for  doing  justice  to  business 
where  the  processes  of  the  courts  or  the  natural  forces  of  correction 
outside  the  courts  are  inadequate  to  adjust  the  remedy  to  the  wrong 
in  a  way  that  will  meet  all  the  equities  and  circumstances  of  the 
case  (51,  Pt.  2  Congressional  Record,  63d  Cong.,  2d  sess.,  1963 
(1914)). 

Accordingly,  in  1914,  the  Federal  Trade  Commission  Act 
established  the  desired  agency,  in  the  form  of  a  nonpartisan 
body  composed  of  5  members,  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate,  for  7-year  stag- 
gered terms,  and  endowed  with  important  functions  and 
powers. 

As  an  information  agency,  the  new  Federal  Trade  Com- 
mission replaced  the  Bureau  of  Corporations.  Significantly, 
Joseph  E.  Davies,  the  Commissioner  of  Corporations,  became 
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the  first  Chairman  of  the  new  Commission.   Section  6  of  the 
act  empowered  the  Commission: 

(a)  to  gather  and  compile  information  concerning,  and  to  in- 
vestigate from  time  to  time  the  organization,  business,  conduct, 
practices  and  management  of  any  corporation  engaged  in  com- 
merce *  *  *  and  its  relation  to  other  corporations  and  to  individ- 
uals, associations,  and  partnerships; 

(b)  to  require  *  *  *  corporations  engaged  in  commerce  *  *  * 
to  file  with  the  commission  *  *  *  annual  or  special  *  *  *  reports  or 
answers  in  writing  to  specific  questions  *  *  *  as  to  the  organiza- 
tion, business,  conduct,  practices,  management,  and  relation  to 
other  corporations,  partnerships,  and  individuals  *  *  * 

(d)  upon  the  direction  of  the  President  or  either  House  of 
Congress  to  investigate  and  report  the  facts  relating  to  any  alleged 
violation  of  the  antitrust  Acts  by  any  corporation; 

(f)  to  make  public  from  time  to  time  such  portions  of  the  in- 
formation obtained  by  it  hereunder  *  *  *  as  it  shall  deem  expedient 
in  the  public  interest ;  and  to  make  annual  and  special  reports  to  the 
Congress  and  to  submit  therewith  recommendations  for  additional 
legislation;  and  to  provide  for  the  publication  of  its  reports  and 
decisions ; 

(g)  from  time  to  time  to  classify  corporations  and  to  make 
rules  and  regulations  for  the  purpose  of  carrying  out  the  provi- 
sions of  this  Act; 

(h)  to  investigate,  from  time  to  time,  trade  conditions  in  and 
with  foreign  countries  (which)  may  affect  the  foreign  trade  of  the 
United  States,  and  to  report  to  Congress  thereon,  with  such  rec- 
ommendations as  it  deems  advisable. 

Section  8  of  the  act  directed  "the  several  departments  and 
bureaus  of  the  Government  when  directed  by  the  President" 
to  "furnish  the  Commission,  upon  its  request,  all  records, 
papers,  and  information  in  their  possession,  relating  to  any 
corporation  subject  to  any  of  the  provisions  of  this  act,  and 
shall  detail  from  time  to  time  such  officials  and  employees  to 
the  commission  as  he  may  direct." 

The  second  important  function  of  the  Commission  was  to 
act  as  an  adjunct  of  the  Attorney  General  in  his  enforcement 
of  the  antitrust  laws.  Section  6  (c)  empowered  the  Commis- 
sion to  investigate  the  manner  of  compliance  with  decrees 
entered  in  antitrust  cases  prosecuted  by  the  United  States, 
and  directed  it  to  make  such  investigation  upon  the  request 
of  the  Attorney  General.  Under  section  6  (e),  the  Attorney 
General  might  request  the  Commission  to  investigate  and 
make  recommendations  for  "the  readjustment  of  the  business 
of  any  corporation  alleged  to  be  violating  the  antitrust  acts." 
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The  Commission,  in  its  role  as  a  body  of  experts,  was  also 
to  assist  the  courts.  Under  section  7,  the  court  might,  in  any 
equity  antitrust  suit  successfully  prosecuted  by  the  Attorney 
General,  refer  the  matter  to  the  Commission  as  a  master  in 
chancery  to  frame  an  appropriate  decree. 

Section  9  granted  the  Commission  broad  powers  to  carry 
on  its  investigations,  by  way  of  access  to  documents  and  sub- 
poena power. 

Finally,  section  5  authorized  the  Commission  to  prevent 
the  use  of  "unfair  methods  of  competition  in  commerce."  To 
this  end,  the  Commission  was  directly  to  issue  a  complaint 
if  it  had  "reason  to  believe"  that  anyone  "has  been  or  is  using 
any  unfair  methods  of  competition  in  commerce,  and  *  *  * 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the 
interest  of  the  public."  After  a  hearing,  at  which  any  person 
showing  good  cause  should  be  permitted  to  intervene,  if  the 
Commission  found  "that  the  method  of  competition  in  ques- 
tion is  prohibited  by  this  act,"  it  was  to  make  a  report  in 
writing  embodying  its  findings  of  fact  and  to  issue  an  order 
"requiring  such  person  *  *  *  to  cease  and  desist  from  using 
such  method  of  competition."  The  Commission's  order  was 
subject  to  review  by  a  circuit  court  of  appeals,  where  the 
Commission's  findings  of  fact  were  to  be  given  conclusive 
effect  "if  supported  by  testimony."  By  the  Wheeler-Lea  Act 
of  1938,  Commission  orders  were  endowed  with  finality  upon 
the  expiration  of  the  time  allowed  for  filing  a  petition  for 
review  if  no  petition  were  filed.  The  same  amendment  fixed 
the  maximum  penalty  for  violation  of  Commission  orders  (to 
be  exacted  by  application  to  a  court)  at  $5,000  for  each  vio- 
lation. 

The  Commission's  jurisdiction  was  extended  by  the  Clay- 
ton Act,  which  gave  it  concurrent  jurisdiction  with  the 
Attorney  General  over  certain  specific  practices. 

The  Wheeler-Lea  Act  further  extended  the  Commission's 
jurisdiction  to  include  "unfair  or  deceptive  acts  or  prac- 
tices", and  specifically  authorized  the  Commission  to  act  to 
prevent  false  advertising  of  foods,  drugs,  devices,  or  cos- 
metics. In  the  latter  field,  the  Commission  was  empowered 
to  apply  to  a  court  for  a  temporary  injunction  or  restraining 
order  when  this  would  be  "to  the  interest  of  the  public." 
From  time  to  time,  the  Commission  has  been  charged  with 
additional  functions  under  other  acts:  the  Export  Trade 
Acts  of  1918,  the  Wool  Products  Labeling  Act  of  1910,  the 
Fur  Products  Labeling  Act  of  1951,  the  Flammable  Fabrics 
Act  of  1953,  the  Lanham  Trade  Mark  Act  of  1946,  and  the 
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Defense  Production  Act  of  1950.  This  subcommittee  is  not 
now  concerned  with  these  phases  of  the  Commission's  juris- 
diction. 

Henderson  stated  that  Congress  adopted  the  administra- 
tive form  with  its  combination  of  functions  for  a  variety  of 
reasons.  It  had  before  it  the  model  of  the  Interstate  Com- 
merce Commission  as  a  successful  regulatory  agency.  The 
quasi-judicial  function,  given  to  the  Commission  to  enable 
it  to  build  up  a  body  of  administrative  law  by  decree,  also 
made  independence  important.  The  Department  of  Justice 
had  proved  inadequate  for  the  task  of  vigorous  enforcement 
(Henderson,  op.  cit,  pp.  91-92). 

The  task  of  regulation  could  not  safely  be  left  to  the 
courts.  The  courts,  as  passive  agents,  must  wait  for  cases 
to  be  instituted  before  them.  An  administrative  agency,  on 
the  other  hand,  could  be  charged  with  the  active  duty  of 
ferreting  out  violations  and  initiating  proceedings.  The 
Federal  Trade  Commission,  however,  was  not  to  be  a  mere 
prosecutor.  It  was  also  given  the  power  of  making  findings 
of  fact  which  would  be  binding  if  supported  by  testimonv 
(ibid). 

*  *  *  The  reason  for  conferring  upon  the  Commission  this 
typically  judicial  function  must  have  been  that  Congress  expected 
that  the  problems  which  would  be  encountered  would  be  of  a 
technical  and  specialized  character,  calling  for  experience  and 
training  which  a  court  might  not  possess,  but  which  could  be 
found  in  a  commission  especially  selected  for  the  purpose,  and 
authorized  to  employ  technical  experts  as  well  as  lawyers  for  its 
guidance  (Henderson,  op.  cit.,  p.  92). 

An  additional  reason  was  to  relieve  the  courts  of  what 
was  felt  to  be  essentially  a  legislative,  rather  than  a  judicial, 
task — the  function  of  interpreting  and  applying  the  vague 
concept  of  "unfair  competitive  trade  practices"  (Cushman, 
op.  cit.,  p.  191). 

The  makeup  of  the  Commission  was  influenced  by  all 
these  considerations.  The  staggered  7-year  terms  of  the 
Commissioners  were  designed  to  provide  stability  and  con- 
tinuity, free  from  political  control,  which  would  enable  the 
agency  to  develop  its  expertness;  independence  and  non- 
partisanship  were  thought  desirable  for  the  same  reason  and 
also  as  an  element  which  would  command  public  confidence 
in  the  Commission  (Cushman,  op.  cit.,  p.  192). 

At  its  inception,  the  Commission  was  not  regarded  pri- 
marily as  a  prosecuting  agency  (Henderson,  op.  cit.,  pp. 
340-342).     Its  sanctions  were  only  civil.    However,  the  pro- 
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ceedings  culminating  in  the  cease-and-desist  orders  were 
necessarily  adversary  in  nature,  and  found  the  Commission 
in  the  dual  role  of  prosecutor  and  judge,  a  combination  of 
functions  characteristic  of  administrative  agencies. 

B.    OVERLAPPING     JURISDICTION     OF     THE     FEDERAL 

TRADE  COMMISSION  AND  THE  ANTITRUST  DIVISION 

OF  THE  DEPARTMENT  OF  JUSTICE 

The  dual  responsibility  for  antitrust  enforcement  of  two 
separate  agencies — the  Antitrust  Division  of  the  Depart- 
ment of  Justice,  and  the  Federal  Trade  Commission,  acting 
independently  as  an  administrative  agency — has  many 
serious  drawbacks  which  require  consideration.  Congress 
specifically  provided  for  this  overlap  in  jurisdiction  in  the 
Clayton  Act  which  charges  both  the  Commission  and  the 
Attorney  General  with  enforcement  of  the  following  pro- 
hibitions : 

(1)  under  section  2  (subsequently  amended  by  the 
Robinson-Patman  Act  of  1936),  against  unjustified  price 
discrimination ; 

(2)  under  section  3,  against  tying  agreements  and 
exclusive  contracts; 

(3)  under  section  7,  against  mergers  in  restraint  of 
trade  (amended  in  1950  to  include  mergers  by  acquisi- 
tion of  assets  as  well  as  by  acquisition  of  stock) ; 

(4)  under  section  8,  against  interlocking  directorates 
among  competitors. 

In  theory  Congress  gave  to  the  Antitrust  Division  and  the 
district  courts  exclusive  jurisdiction  under  the  Sherman  Act, 
with  its  prohibitions  against  conspiracies  in  restraint  of 
trade  and  monopolies,  and  exclusive  control  over  "unfair 
methods  of  competition"  under  section  5  of  the  Federal 
Trade  Commission  Act  to  the  Commission.  In  practice, 
however,  the  distinction  between  these  two  areas  is  more  ap- 
parent than  real,  as  the  Supreme  Court  has  ruled  that  Sher- 
man Act  violations  are  also  unfair  methods  of  competition, 
against  which  the  Commission  is  empowered  to  proceed. 
(See  Oppenheim,  Federal  Antitrust  Legislation:  Guideposts 
to  a  Revised  National  Antitrust  Policy,  50  Michigan  Law 
Review  1139,  1118  (1952).)  Professor  Watkins  testified 
before  the  Subcommittee  that  this  represented  judicial  ap- 
proval of  usurpation  of  authority  by  the  Commission  (1, 266) . 
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The  Federal  Trade  Commission  is  supposed  to  regulate  busi- 
ness practices  of  particular  companies.  That  is  what  a  business 
practice  is,  a  firm's  method  of  competing.  If  it  is  not  that,  if  it 
is  a  combination,  if  it  is  an  agreement  upon  something,  then  it 
comes  under  the  Sherman  Act,  and  that  is  where  it  should  be 
(1,276). 

The  Federal  Trade  Commission,  in  a  reply  to  questions 
from  the  staff  of  the  Monopoly  Subcommittee  of  the  House 
Small  Business  Committee,  in  1946  stated  that  it  found  it 
impracticable  to  make  a  definite  distinction  between  the  two 
types  of  offenses : 

While  it  was  contemplated  that  the  Commission  would  proceed 
against  incipient  restraints  of  trade  as  constituting  unfair  methods 
of  competition  there  is  actually  no  feasible  method  of  distinguish- 
ing restraints  that  are  incipient,  those  that  are  half  grown,  and 
those  that  are  fully  developed,  especially  in  the  field  of  voluntary 
combinations.  (United  States  versus  Economic  Concentration 
and  Monopoly,  a  Staff  Report  to  the  Monopoly  Subcommittee, 
Committee  on  Small  Business.  House  of  Representatives  (1946) 
33,  hereinafter  referred  to  as  "U.  S.  v.  Economic  Concentration".) 

Professor  Watkins,  in  his  testimony  before  the  Subcom- 
mittee, pointed  out  that  the  purpose  of  the  Clayton  Act — 

to  nip  in  the  bud,  or  catch  in  their  incipiency,  violations  of  the 
Sherman  Act  *  *  *  will  not  stand  critical  analysis. 

First,  a  restraint  of  trade  need  not  be  full  blown  to  come  within 
the  proscription  of  section  1  of  the  Sherman  Act.  Nor  does 
section  2  take  effect  only  on  monopolizing  that  has  achieved  its 
object;  it  condemns  equally  attempts  to  monopolize  however  in- 
cipient they  may  be. 

Secondly,  where  does  incipiency  leave  off  and  restraining  trade 
or  monopolizing  begin?    (I,  268). 

The  obvious  disadvantage  of  concurrent  jurisdiction  by 
two  agencies  over  the  same  subject  matter  is  wasteful  dupli- 
cation of  effort.  For  example,  each  agency  maintains  its 
own  economic  section  to  prepare  industrywide  studies  and  to 
aid  in  the  preparation  and  trial  of  specific  cases.  Even 
though  the  Federal  Trade  Commission  was  created  to  pro- 
vide economic  expertness  in  this  area,  its  former  Chairman 
recently  estimated  that  the  Antitrust  Division  has  as  many 
or  more  economists  than  the  Commission.  (Hearings  before 
House  Subcommittee  on  Appropriations,  Independent  Offices 
Appropriations  for  1956,  84th  Cong.,  1st  sess.,  February  8, 
1955,  201.) 

The  Commission's  General  Counsel,  Earl  W.  Kintner, 
appended  to  a  memorandum  prepared  for  the  chairman  of 
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the  Attorney  General's  committee,  an  appendix  indicating 
matters  in  which  the  two  agencies  had  actually  proceeded 
against  the  same  parties.  In  1937,  the  Commission  issued  its 
complaint  against  the  Cement  Institute  and  member  pro- 
ducers, charging  that  the  cooperative  employment  by  the 
industry  of  a  multiple  basing  point  pricing  system  consti- 
tuted an  unfair  practice,  and  price  discrimination  in  viola- 
tion of  section  2  of  the  Clayton  Act.  In  1943,  the  Commission, 
alter  lengthy  proceedings,  issued  a  cease  and  desist  order, 
which  was  subsequently  vacated  on  appeal  by  the  Seventh 
Circuit  Court  of  Appeals.  In  1948  the  Supreme  Court  re- 
versed that  decision  and  sustained  the  Commission.  In  the 
meantime,  in  1945,  the  Department  of  Justice  filed  a  com- 
plaint in  the  district  court  of  Colorado  against  substantially 
the  same  defendants,  charging  violation  of  the  Sherman  Act 
by  concerted  adoption  of  a  multiple  basing  point  pricing- 
system.  In  1953,  the  Attorney  General  dismissed  that  action 
without  prejudice.  Thus  the  two  agencies  spent  a  combined 
total  of  19  years  (1937-48,  and  1945-53)  solely  on  the  formal 
proceedings  in  cases  which  eventuated  in  a  single  order. 

In  1945,  the  Commission  filed  its  complaint  against  Pure 
Carbonic,  Inc.,  Liquid  Carbonic  Corp.,  and  two  other  com- 
panies, charging  conspiracy  resulting  in  a  substantial  degree 
of  monopoly  and  control  of  the  manufacture  and  sale  of 
carbon  dioxide.  In  1948  it  issued  a  cease  and  desist  order, 
incorporating  various  prohibitions.  One  week  after  the  Com- 
mission's decision,  the  Department  of  Justice  filed  suit  in 
the  District  Court  for  the  Eastern  District  of  Xew  York 
alleging  the  existence  of  a  Sherman  Act  conspiracy  among 
Liquid  Carbonic  Corp.  and  other  defendants.  In  1952,  a 
consent  judgment,  embodying  considerable  aifirmative  provi- 
sions, was  entered.  Mr.  Kintner  stated  that  the  Department 
of  Justice  proceedings  were  instituted  with  the  knowledge 
of  the  Commission  because  of  the  broader  relief  obtainable 
from  the  court.  Therefore,  apparently  3  years  of  Commis- 
sion proceedings  resulted  in  a  cease  and  desist  order  which 
could  not  effectively  remedy  the  situation.  Four  further 
years  of  proceedings  by  the  Antitrust  Division  were  required. 

Mr.  Kintner  listed  other  instances  of  duplication,  bnt 
these  suffice  to  indicate  the  waste  of  time  and  effort  result 
ing  from  the  conflicting  jurisdiction  of  the  two  bodies. 
Doubtless,  the  Attorney  General's  committee  had  such  in- 
stances in  mind  when  it  cautioned  that  the  two  agencies 
"should  never  for  any  reason,  including  differences  in  views 
as  to  the  law  of  the  facts,  proceed  against  the  same  parties 
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for  the  same  offense  growing  out  of  the  same  factual  situa- 
tion" (Attorney  General's  committee  report,  377). 

Another  equally  undersirable  aspect  of  duplication  of 
proceedings  is  the  effect  upon  the  defendant,  who  may  be 
compelled  to  engage  in  separate  full-length  administrative 
and  court  proceedings.  (See  Carman,  Analysis  of  Chapter 
VIII :  Antitrust  Administration  and  Enforcement,  Sym- 
posium on  the  Report  of  the  Attorney  General's  National 
Committee  to  Study  the  Antitrust  Laws,  American  Bar  Asso- 
ciation, Section  of  Antitrust  Law  Proceedings  at  Annual 
Meeting  148  (1955)). 

Another  undesirable  incident  of  their  overlapping  duties 
is  the  "ever-present  possibility  that  a  particular  practice 
may  continue  for  a  long  time  without  coming  to  the  atten- 
tion of  either  agency."  (Antitrust  Law  Enforcement,  H. 
Kept.  No.  3236,  Select  Committee  on  Small  Business,  81st 
Cong.,  2d  sess.  (1951)  pp.  70-71,  hereinafter  referred  to  as 
"Antitrust  Law  Enforcement.")  There  is  also  danger  of 
neglect  of  a  violation  upon  the  assumption  that  it  falls 
within  the  domain  of  the  other  agency.  The  appendix  an- 
nexed to  Mr.  Kintner's  report  to  the  Attorney  General's  com- 
mittee lists  several  instances  where  the  Commision,  upon 
learning  that  the  Antitrust  Division  had  anticipated  it  in 
beginning:  an  investigation,  first  suspended  and  subsequently 
closed  its  file. 

Perhaps  the  most  serious  indictment  of  the  dual  enforce- 
ment arrangement  is  that  it  prevents  the  development  of  an 
overall  program  for  the  effective  compating  of  monopolistic 
practices  and  restraints  of  trade.  The  House  Small  Busi- 
ness Committee  forcefully  decried  this  deficiency  in  1951 : 

In  spite  of  the  present  operating  cooperation  between  the  Com- 
mission and  the  Antitrust  Division,  there  still  is  no  means  of 
assuring  a  common  policy  and  a  coordinated  effort  against  threats 
to  our  competitive  institutions.  Each  agency  follows  its  own 
program  which,  if  it  coincides  with  the  program  of  the  other, 
does  so  largely  by  accident.  The  antitrust  program  today  is  being 
conducted  in  a  series  of  isolated  skirmishes  under  two  separate 
forces  and  two  separate  commands.  It  is  true  that  in  recent 
years  there  have  been  few  direct  clashes  between  the  agencies, 
but  this  is  the  result  more  of  the  inadequate  coverage  of  the  anti- 
trust area  than  of  formal  division  of  function  (Antitrust  Law 
Enforcement,  p.  70). 

So  long  as  two  agencies  compete  for  jurisdiction  in  a 
single  field,  it  will  be  impossible  to  establish  a  unified  plan 
of  attack  against  the  evils  sought  to  be  remedied. 
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The  drawbacks  of  dual  enforcement  are  highlighted  by 
two  features  of  the  division  of  authority  between  the  Anti- 
trust Division  and  the  Federal  Trade  Commission. 

First,  in  certain  aspects  of  its  proceedings,  the  Federal 
Trade  Commission  requires  the  aid  and  assistance  of  the 
Attorney  General.  The  Department  of  Justice  conducts  all 
proceedings  for  the  recovery  of  civil  penalties  for  violation 
of  Commission  orders  issued  under  section  5  of  the  Federal 
Trade  Commission  requires  the  aid  and  assistance  of  the 
represents  the  Commission  in  miscellaneous  suits.  The  inher- 
ent weakness  of  this  system  was  illustrated  by  an  action 
brought  by  several  rubber  companies  to  enjoin  a  quantity 
limits  proceeding  by  the  Commission  (B.  F.  Goodrich  Co.  v. 
F.  T.  C,  208  F.  2d.  829,  D.  C.  Cir.  (1953) ).  The  Antitrust 
Division,  while  representing  the  Commission  in  that  proceed- 
ing, disagreed  with  its  position,  and  subsequently  urged  the 
Solicitor  General  to  reject  the  Commission's  request  that  an 
unfavorable  decision  be  appealed  to  the  Supreme  Court. 
(Testimony  of  Earl  W.  Kintner,  General  Counsel  of  the  Fed- 
eral Trade  Commission,  before  House  Small  Business  Com- 
mittee, July  18,  1955,  transcript,  p.  112.) 

Secondly,  the  two  agencies  have  different  tools  and 
remedies  available  to  them,  but  have  not  succeeded,  and  prob- 
ably cannot  succeed,  in  coordinating  their  efforts  so  as  to 
utilize  the  most  effective  means  available  in  each  case. 

The  Commission  has  far  more  extensive  investigating 
powers  than  the  Antitrust  Division,  largely  because  of  its 
administrative  status.  The  Commission  can,  through  its 
subpena  and  inspection  powers,  command  access  to  the  books 
and  records  of  corporations  under  investigation.  The  Depart- 
ment of  Justice,  on  the  other  hand,  is  handicapped  in  its 
investigations  by  lack  of  compulsory  inspection  and  testimony 
powers,  and  must  rely  on  voluntary  disclosure  by  industry 
for  its  information  (except  in  criminal  proceedings,  where 
the  use  of  the  grand  jury  permits  compulsory  disclosure). 
Judge  Barnes  told  the  Subcommittee  that  it  could  not  ask 
the  Commission  to  undertake  investigations  for  it  because  of 
the  Commission's  budgetary  limitations  (I,  23).  Former 
Commissioner  Freer,  in  his  testimony,  pointed  out  an  addi- 
tional reason  why  the  Commission's  investigative  powers 
could  not  be  used  to  aid  the  Antitrust  Division: 

*  *  *  you  have  the  question  of  criminal  prosecutions  involved 
by  the  Department  of  Justice,  and  the  Commission  did  not  care  to 
have  its  investigators  break  down  the  confidence  that  business  has 
in  extending  cooperation  to  them  voluntarily  by  later  having  evi- 
dence so  furnished  turn  up  in  a  criminal  prosecution,  especially 
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when  von  have  the  immunity  sections  of  the  Federal  Trade  Act 
*  *  *  (III,  1440). 

In  investigations,  the  Department  of  Justice  can  employ 
the  services  of  the  Federal  Bureau  of  Investigation,  whereas 
the  Commission  relies  on  its  own  investigators.  The  1949 
Hoover  Commission  Task  Force  Report  on  Regulatory  Com- 
missions disclosed  that  the  Commission  had  practically  dis- 
continued the  use  of  its  subpena  power  for  investigatory 
purposes,  and  relied  primarily  on  voluntary  access  to  com- 
pany files  and  the  testimony  of  injured  competitors  (Task 
Force  Report  on  Regulatory  Commissions  [appendix  N] 
prepared  for  the  Commission  on  Organization  of  the  Execu- 
tive Branch  of  the  Government  (1949),  hereinafter  referred 
to  as  "Hoover  1949  report" ) . 

The  enforcement  means  at  the  command  of  the  two 
agencies  also  differ  widely.  The  Commission  is  limited  to  the 
issuance  of  cease-and-desist  orders,  and  cannot  give  affirma- 
tive relief  nor  award  damages  nor  assess  penalties.  As 
Henderson  pointed  out  in  1924,  when  "the  unfair  act  has 
already  accomplished  its  purpose,  and  there  is  no  occasion  for 
repeating  it,  the  Commission  cannot  give  relief'7  (Henderson, 
op.  cit.,  p.  71).  The  Department  of  Justice,  on  the  other 
hand,  can  invoke  the  broad  powers  of  the  equity  courts  to 
restore  freedom  of  competition  impaired  by  unfair  competi- 
tive acts.  Commission  orders  issue  only  after  a  complete  trial 
within  the  agency,  frequently  comparable  in  length  and  com- 
plexity to  the  most  far-reaching  equity  suits  instituted  under 
the  law.  Yet  it  cannot  compel  obedience  to  its  orders  without 
resort  to  the  courts  for  enforcement. 

The  Commission's  organic  act  provided  for  use  of  the  Com- 
mission's expertness  in  the  formulation  of  court  decrees. 
Section  6  (e)  directs  the  Commission,  upon  the  application 
of  the  Attorney  General,  to  make  recommendations  for  the 
readjustment  of  the  business  of  corporations  alleged  to  be 
violating  the  antitrust  laws ;  and  section  7  authorizes  a  court, 
upon  the  successful  prosecution  of  an  equity  suit  by  the 
Attorney  General,  to  refer  the  matter  to  the  Commission  as  a 
master  in  chancery  to  report  an  appropriate  form  of  decree. 
Former  Commissioner  Freer  informed  the  Subcommittee  that 
the  Commission  had  in  fact  participated  in  the  formulation 
of  court  decrees  upon  several  occasions  when  section  7  was 
not  expressly  invoked.  He  recalled  only  one  case,  the  old 
International  Harvester  case,  in  which  it  was  definitely  called 
on,  and  that  in  that  case  the  decree  was  not  entered  (III, 
1440). 
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Unfortunately,  considerations  of  the  remedies  available 
to  each  agency  have  not  always  dictated  the  choice  of  which 
shall  control  proceedings  in  a  given  instance.  Judge  Barnes 
testified  that  "the  first  one  that  takes  the  bit  in  his  teeth  is 
the  one  that  has  the  priority"  unless  special  circumstances 
exist  (I,  319).  The  House  Small  Business  Committee  noted 
this  lack  of  true  concerted  effort  in  1951: 

*  *  *  The  present  lack  of  a  common  policy  has  the  additional  weak- 
ness that  the  particular  remedial  measures  available  to  each  agency 
are  not  used  in  the  situations  in  which  each  is  appropriate.  Whether 
an  offender  will  be  punished  by  criminal  action  or  merely  subjected 
to  a  cease  and  desist  order  depends  on  the  quite  fortuitous  circum- 
stance of  which  agency  becomes  interested  first  in  prosecuting  the 
case  (Antitrust  Law  Enforcement,  p.  71). 

The  defect  in  the  Commission's  procedures,  and  the  disad- 
vantage of  the  split  in  the  enforcement  of  the  antitrust  laws 
were  brought  out  sharply  in  the  hearings  before  the  Subcom- 
mittee on  the  question  of  mergers.  Commissioner  Howrey 
cited  the  case  of  the  Pillsbury  Mills  which  sought  Commis- 
sion approval  of  proposed  acquistkms.  Approval  was  re- 
fused. On  June  12,  1951,  in  the  face  of  the  Commission's 
disapproval,  Pillsbury  acquired  the  assets  of  Ballard  &  Bal- 
lard Co.,  and  on  March  7,  1952,  the  assets  of  Duff's  Baking 
Mix  Division  of  the  American  Home  Products  Corp.  Although 
sufficient  disclosure  of  facts  had  been  made  to  the  Commis- 
sion before  the  completion  of  these  acquisitions  to  cause  it  to 
disapprove  them,  Commission  investigative  procedures  did 
not  lead  to  the  filing  of  a  complaint  until  June  16,  1952, 
3  full  months  after  the  second  acquisition  and  over  1  year 
after  the  first.  Formal  proceedings  were  then  commenced. 
When  the  Commission  had  completed  its  case,  the  hearing 
examiner  dismissed  the  complaint  upon  the  ground  that  no 
prima  facie  case  had  been  made.  The  full  Commission,  upon 
appeal,  reversed.  On  June  1,  1955,  nearly  3  years  after  the 
issuance  of  the  FTC  complaint,  and  4  years  after  the  first  of 
the  two  acquisitions,  Pillsbury  was  still  putting  in  its  defense. 
Inquiry  was  made  as  to  why  the  Commission  had  not  applied 
to  the  Department  of  Justice  to  request  a  court  injunction 
against  the  consummation  of  the  proposed  acquisitions.  No 
adequate  answer  was  forthcoming.  Commissioner  Howrey 
finally  raised  the  question  "whether  a  court  would  *  *  *  feel 
it  had  the  power  to  enjoin  a  merger  pending  administrative 
hearing  on  the  matter."  He  admitted  that  the  Commission 
could  have  relinquished  its  jnrisdition  over  the  case  to  the 
Department  of  Justice.  Here  was  an  instance  of  the  inevi- 
table weakness  of  a  dual  enforcement  policy.   Had  the  matter 
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been  under  the  jurisdiction  of  a  single  agency,  the  most  effec- 
tive procedure  available  to  remedy  the  situation — i.  e.,  an 
application  for  an  injunction — coud  have  been  adopted 
(1, 13G-142,  180-182).  This  example  indicates  that  the  liaison 
between  the  two  agencies  is  not  perfect,  although  Judge 
Barnes  had  indicated  in  his  testimony  before  the  Subcommit- 
tee  that  if  a  merger — 

raises  grave  questions,  that  is  about  to  be  consummated  within  a 
very  short  period  of  time.  I  think  that  both  Chairman  Howrey  and 
I  would  agree  that  the  Antitrust  Division  should  take  charge  of 
that  particular  matter  because  of  our  ability  to  invoke  the  injunc- 
tive process  and  his  inability  to  do  so  (I,  319) . 

Various  arguments  have  been  raised  for  continuance  of 
the  dual  jurisdiction  of  the  Antitrust  Division  and  the  Fed- 
eral Trade  Commission.  Oppenlieim  finds  "practical  values" 
in  a  "duopoly  of  concurrent  antitrust  jurisdiction"  because 
the  task  involved  would  "impose  a  staggering  burden  on  a 
single  government  agency  responsible  for  antitrust  enforce- 
ment" (Op.  cit,  pp.  1219-1220).  It  is  not  clear,  however,  in 
what  respect  enforcement  by  two  small  agencies  may  be  ex- 
pected to  be  more  efficient  or  more  complete  than  enforcement 
by  a  single  large  agency. 

Judge  Barnes  approved  the  present  system,  explaining 
that  "there  is  quite  a  little  rivalry  in  certain  areas  between 
the  Federal  Trade  Commission  and  the  Antitrust  Division  to 
show  that  they  are  on  the  ball  and  watching  developments" 
(I,  318) .  The  1949  Hoover  Task  Force  Keport  similarly  com- 
mended dual  enforcement  upon  the  ground  that  the  two 
bodies  complement  each  other :  "As  one  went  into  temporary 
eclipse,  the  other  kept  alive  the  Government's  antitrust 
policy."  The  task  force  also  concluded  that  the  scope  of  the 
task  and  the  small  budgets  allotted  to  each  agency  had  re- 
sulted in  "little  real  overlapping,"  except  for  specific  situa- 
tions (Hoover  1949  report,  p.  132).  The  first  part  of  this 
argument  exemplifies  a  degree  of  caution  which  should  be 
unnecessary  in  our  Government,  and  which  would  make  effi- 
cient administration  of  any  law  impossible.  The  second  part 
of  the  thought  simply  favors  maintenance  of  the  status  quo, 
on  the  theory  that  not  too  much  harm  has  been  done. 

Oppenheim  makes  the  further  argument  that  the  inde- 
pendence of  the  Federal  Trade  Commission,  and  its  relative 
freedom  from  direct  political  pressure,  contribute  to  effective 
enforcement  (Op.  cit.,  1220).  There  is  a  serious  question 
whether  independence  makes  for  more  effective  administra- 
tive action  than  centralized  responsibility. 
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{Supporters  of  continued  dual  enforcement  have  agreed 
upon  the  necessity  and  importance  of  effective  cooperation 
between  the  two  agencies.  The  Commission  itself  has  stressed 
the  cooperation  achieved  through  its  liaison  arrangement 
with  the  Division.  The  Attorney  General's  committee,  while 
favoring  retention  of  both  agencies,  emphasized  the  impor- 
tance of  effective  cooperation  between  them  (Attorney  Gen- 
eral's committee  report,  375,  377).  However,  it  appears  that 
overlap  and  duplication,  with  their  attendant  drawbacks,  will 
never  be  eliminated  so  long  as  two  agencies  perform  the  same 
work  in  the  same  field. 

C.    ALTERNATIVE  PROPOSALS  FOR  ELIMINATING  OVER- 
LAPPING  JURISDICTION 

Several  alternative  ways  of  minimizing  or  eliminating  the 
overlap  of  jurisdiction  betwreen  the  Federal  Trade  Commis- 
sion and  the  Department  of  Justice  have  been  suggested. 

One  proposal  relates  to  the  situation  which  Congress  itself 
created  by  specifically  charging  the  Commission  and  the  At- 
torney General  with  concurrent  responsibility  for  the  en- 
forcement of  sections  2,  3,  7,  and  8  of  the  Clayton  Act.  The 
Federal  Trade  Commission  could  be  given  sole  responsibility 
for  enforcement  of  those  sections  of  the  Clayton  Act  and  the 
Robinson-Patman  amendment.  Sections  2,  3,  and  7  make  a 
test  of  a  violation  a  determination  whether  the  "effect"  of  the 
practice  or  act  may  be  "substantially  to  lessen  competition  or 
tend  to  create  a  monopoly."  Under  the  present  system  of 
dual  responsibility,  not  only  are  there  dual  enforcement 
agencies,  but  there  are  two  different  tribunals  charged  with 
responsibility  for  interpretation  of  the  act.  When  the  Attor- 
ney General  brings  the  suit,  the  procedures  followed  are  en- 
tirely different  from  those  when  the  Commission  brings  a 
proceeding,  and  the  determination  is  made  by  a  United  States 
district  court.  The  tests  by  which  a  violation  is  determined 
before  a  court  differ  from  those  applied  by  an  administrative 
agency. 

The  criterion  "to  substantially  lessen  competition"  re- 
quires consideration  of  the  entire  market,  and  involves  the 
use  of  economic  data  with  which  the  Federal  Trade  Commis- 
sion was  designed  to  deal.  The  Commission  has  responsibil- 
ity for  making  economic  appraisals  of  competitive  conditions 
and  is  presumed  to  have  an  expertness  in  this  area  not  ex- 
pected of  district  court  judges.  The  other  criterion — "tend  to 
create  a  monopoly" — is  also  a  concept  within  the  area  of  the 
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special  competence  of  the  Commission.  Congress  envisioned 
the  Commission  as  a  group  of  experts  aided  by  a  staff  of 
economists  who  would  on  a  day-to-day  basis  gather  the  infor- 
mation necessary  to  permit  an  appraisal  of  prevailing  com- 
petitive conditions  in  industry.  Constant  consideration  of 
these  questions  was  expected  to  enable  the  Commission  to 
determine  when  a  particular  practice  may  substantially 
lessen  competition  or  tend  to  create  a  monopoly.  Such  infor- 
mation and  expert  assistance  are  not  always  available  to 
prosecutor,  defendant,  or  judge  in  a  case  before  the  district 
court. 

"By  tacit  agreement  enforcement  of  the  Robinson-Patman 
Act  has  been  left  almost  exclusively  to  the  Federal  Trade 
Commission"  (Kintner,  The  Revitalized  Federal  Trade  Com- 
mission, 30  N.  Y.  U.  Law  Review,  1143, 1174  N  (1955) ).  This 
has  probably  been  due,  at  least  in  part,  to  a  feeling  expressed 
by  Wendell  Berge,  former  Assistant  Attorney  General,  before 
this  Subcommittee  that  there  is  a  conflict  betAveen  the  objec- 
tives of  the  Sherman  Act  which  has  been  the  primary  juris- 
diction of  the  Attorney  General,  and  the  Robinson-Fatman 
Act  (I,  81).  Exclusive  dealing  cases  under  section  3  of  the 
Clayton  Act  have  been  brought  both  by  the  Commission  and 
the  Attorney  General. 

At  present,  neither  the  Federal  Trade  Commission  nor 
the  Attorney  General  has  at  hand  adequate  means  for  the 
enforcement  of  section  7  of  the  Clayton  Act,  relating  to  the 
control  of  mergers.  The  Attorney  General  can  invoke  the 
remedy  of  a  preliminary  injunction  to  prevent  consummation. 
However,  it  is  difficult  to  establish  sufficent  facts  to  persuade 
a  district  court  to  issue  a  preliminary  injunction.  The  proper 
determination  of  the  validity  of  a  merger  depends  upon  con- 
sideration of  the  entire  industry  in  which  the  merging  com- 
panies are  operating.  This  decision  may  be  best  left  to  the 
expert  deliberations  of  the  Commission  which  does  not,  how- 
ever, possess  the  injunctive  power. 

A  second  proposal  is  to  give  jurisdiction  over  Sherman 
Act  violations  to  the  Attorney  General.  There  is  nothing  in 
the  Federal  Trade  Commission  Act  nor  in  any  other  statute 
which  indicated  an  intention  of  Congress  to  give  the  Federal 
Trade  Commission  concurrent  jurisdiction  over  the  Sherman 
Act  with  the  Attorney  General  and  the  courts.  However, 
the  Supreme  Court  interpreted  section  5  of  the  Federal  Trade 
Commission  Act  as  encompassing  the  entire  area  of  Sherman 
Act  violations.  (F.  T.  C.  v.  Cement  Institute,  333  U.  S.  6S3 
(1948).)  Therefore,  the  manner  in  which  a  violation  of  the 
Sherman  Act  is  proceeded  against  depends  upon  the  fortui- 
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tons  circumstance  of  which  of  the  two  agencies  decides  to 
proceed.  If  Congress  wishes  to  retain  the  traditional  Sher- 
man Act  jurisdiction  for  the  courts,  it  will  have  to  amend 
the  statutes. 

If  Congress  wishes  to  eliminate  the  deliberate  overlap  in 
jurisdiction,  it  should  also  provide  that  specific  offenses 
under  the  Clayton  and  Robinson-Patman  Acts  cannot  alone 
be  the  basis  for  a  violation  of  either  the  Sherman  Act  or 
section  5  of  the  Federal  Trade  Commission  Act.  At  present 
the  same  conduct  may  be  proceeded  against  under  three 
separate  statutes.  For  example,  exclusive  dealing  arrange- 
ments may  be  considered  a  conspiracy  to  restrain  trade 
under  section  1  of  the  Sherman  Act,  or  a  conspiracy  to 
monopolize  under  section  2;  they  are  specifically  prohibited 
under  section  3  of  the  Clayton  Act  if  they  substantially 
lessen  competition  or  tend  to  create  monopoly ;  and  they  may 
be  considered  unfair  competition  under  section  5  of  the 
Federal  Trade  Commission  Act.  The  general  feeling  among 
those  members  of  the  judiciary  questioned  by  the  Subcom- 
mittee was  that  it  would  be  well  expressly  to  exclude  from 
section  5  of  the  Federal  Trade  Commission  Act  conduct 
prohibited  by  the  other  antitrust  acts;  that  the  line  of 
demarcation  should  be  clearly  drawn  between  the  questions 
of  unfair  trade  practices  and  antitrust  violations. 

In  the  Cement  Institute  case  the  Commission  proceeded 
under  both  the  Robinson-Patman  Act  and  section  5  of  the 
Federal  Trade  Commission  Act.  In  its  decision  the  Supreme 
Court  held  that  the  practices  complained  of  also  amounted 
to  Sherman  Act  violations.  Professor  Watkins  suggested 
to  the  Subcommittee  that 

*  *  *  Congress  forthwith  vest  in  the  Department  of  Justice 
the  exclusive  authority  to  invoke  the  Clayton  Act,  sections  7  and 
g  *  *  *  ancj  jn  t|ie  ;pederai  Trade  Commission  exclusive  authority 
to  institute  action  under  the  Clayton  Act,  sections  2  and  3  and  the 
Robinson-Patman  Act  *  *  * 

At  the  same  time,  Congress  by  redefining  "unfair  methods  of 
competition"  should  explicitly  withdraw  from  the  Federal  Trade 
Commission  the  jurisdiction  the  Commission  has  assumed — with 
judicial  approval — over  conspiracies  in  restraint  of  trade.  Con- 
gress, I  am  convinced,  never  contemplated  that  methods  of  com- 
petition could  be  interpreted  to  embrace  methods  of  not  competing 
— and  if  it  did  so.  it  was  only  an  off-shoot  of  muddled  thinking. 
Overlapping  jurisdiction  can  only  lead  to  confusion  and  working 
to  cross-purposes  (I,  265-266). 

Arguments  have  been  advanced  in  oppositition  to  any  pro- 
posal  to   divide   antitrust   jurisdiction   between    these   two 
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agencies.  The  General  Counsel  of  the  Commission  explained 
in  his  report  to  the  Chairman  of  the  Attorney  General's 
committee  that  a  precise  division  of  responsibility  between 
them  was  not  feasible. 

We  do  not  believe  that  it  would  be  practical,  by  legislative 
enactment  or  otherwise,  to  establish  a  formula  delimiting  and 
dividing  the  antitrust  jurisdiction  of  each  *  *  *. 

Any  division  based  upon  placing  jurisdiction  of  incipient  prac- 
tices in  one  agency  and  jurisdiction  of  practices  which  have 
reached  full  flower  in  another,  would  cause  serious  confusion 
and  uncertainty.  The  extent  and  full  effectiveness  of  trade- 
restraining  activities  are  rarely  known  until  the  evidence  is  in. 
*  *  *  The  endless  variety  of  factual  situations  which  are  en- 
countered, the  need  for  exhaustive  or  limited  economic  appraisal, 
the  importance  of  relatively  small  factual  differences  in  affecting 
the  legality  of  various  practices,  the  legality  or  illegality  of  similar 
practices  in  varying  combinations.  *  *  *  contribute  to  the  imprac- 
ticability of  determining  in  advance  whether  cases  may  fall  in  one 
such  category  or  the  other. 

Any  division  of  jurisdiction  based  upon  practice,  upon  classifi- 
cation of  parties,  upon  the  provisions  of  law  involved,  or  upon 
similar  factors  would  likewise  result  in  uncertainty  as  to  juris- 
diction.   (Earl  W.  Kintner,  memorandum  for  the  chairman.) 

Mr.  Kintner  noted  that  the  very  rigidity  of  a  divided 
jurisdiction  along  these  lines  would  cause  each  agency  to 
hesitate  to  institute  many  cases  which  may  seriously  involve 
the  public  interest  because  of  uncertainty  as  to  whether  it 
would  be  intruding  into  the  jurisdiction  of  the  other,  and 
would  result  in  substantially  limiting  the  combined  antitrust 
authority  and  effectiveness  of  both  agencies  (ibid.,  p.  9). 

If  Congress  intends  to  retain  two  separate  agencies  to 
enforce  the  antitrust  laws,  and  continues  to  provide  sepa- 
rate procedures,  remedies  and  punishments  depending  upon 
which  class  of  practices  is  under  investigation,  more  effective 
cooperation  and  use  of  resources  of  the  two  agencies  should 
be  required.  Congress  could  provide  that  where  a  matter 
investigated  by  the  Department  of  Justice  appears  to  be  one 
which  belongs  within  the  jurisdiction  of  the  Federal  Trade 
Commission,  such  matter  be  transferred  to  the  Federal  Trade 
Commission,  and  vice  versa.    One  of  the  judges  remarked: 

I  consider  it  only  proper  that  the  Federal  Trade  Commission 
should  not  be  engaged  in  competing  with  the  Department  of  Jus- 
tice in  preventing  crime  or  in  punishing  it. 

A  third  proposal  is  to  give  the  Department  of  Justice 
sole  jurisdiction  over  criminal  proceedings  and  over  civil 
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cases  involving  drastic  equitable  remedies,  such  as  divorce- 
ment, dissolution,  or  divestiture.  However,  since,  as  has  been 
noted,  it  is  frequently  impossible  to  determine  before  com- 
mencing civil  proceedings  what  type  of  relief  would  be  best 
suited  to  the  particular  situation,  it  appears  that  such  a 
division  would  not  be  desirable  from  the  point  of  view  of 
the  most  effective  antitrust  enforcement. 

As  previously  discussed,  the  Federal  Trade  Commission, 
presumably,  has  the  economic  knowledge  needed  for  the  civil 
remedy  of  divestiture  and  dissolution.  Giving  this  respon- 
sibility to  the  Department  of  Justice  sacrifices  the  know-how 
that  the  Federal  Trade  Commission  was  created  to  develop. 

It  has  also  been  proposed  that  the  Department  of  Justice 
be  given  jurisdiction  only  over  the  prosecution  of  criminal 
violations,  and  that  the  authority  of  the  Federal  Trade  Com- 
mission be  extended  so  as  to  enable  it  to  require  affirmative 
actions  such  as  divorcement,  dissolution  and  divestiture, 
and  other  equitable  relief  now  available  in  the  district  court. 

An  objection  to  this  proposal  is  that  the  benefits  of  the 
investigation  by  the  Department  of  Justice  which  resulted 
in  criminal  cases  would  not  be  available  to  obtain  the  injunc- 
tive relief  which  might  also  be  called  for.  It  is  a  rare  instance 
where  a  violation  of  the  Sherman  Act  may  be  completely 
vindicated  by  criminal  proceeding.  More  often  it  is  a  civil 
proceeding  which  produces  the  type  of  relief  which  will 
eradicate  the  evil  proceeded  against. 

D.    COMBINING  PRESENT  PROSECUTION  FUNCTIONS  OF 

THE  FEDERAL  TRADE  COMMISSION  AND  THE  ANTITRUST 

DIVISION    OF    THE    DEPARTMENT    OF    JUSTICE    IN    A 

BUREAU  OF  TRADE  REGULATION 

It  has  been  suggested  that  the  best  way  to  overcome  the 
objections  to  overlapping  jurisdiction  of  the  enforcement 
agencies  and  the  concurrent  judicial  authority  of  the  district 
courts  and  the  Federal  Trade  Commission  is  to  establish  a 
single  enforcement  agency  and  a  single  judicial  tribunal. 
Professor  Watkins  suggested  that — 

Ideally,  the  two  enforcement  agencies  should  be  branches  of 

a  single  unit  (I,  266). 

This  section  will  discuss  the  proposal  for  a  single  enforce- 
ment agency.  The  prosecuting  and  investigating  functions 
presently  exercised  by  the  Federal  Trade  Commission  and 
the  Antitrust  Division  of  the  Department  of  Justice  could 
be  combined  in  a  Bureau  of  Trade  Regulation.    This  single 
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agency,  charged  with  the  enforcement  of  our  antitrust  laws 
in  such  a  manner  as  to  maintain  our  free  competitive 
economy,  would  be  able  to  select  areas  for  attack,  utilize 
all  investigative  procedures  open  to  it  to  the  fullest  extent, 
and  apply  the  remedy  best  suited  to  each  particular  viola- 
tion. The  combination  should  produce  benefits  in  the  form 
of  increased  efficiency  resulting  solely  from  the  fact  of  con- 
solidation. One  of  the  major  recommendations  made  by 
Robert  Heller  &  Associates,  Inc.,  in  its  1954  Management 
Survey  Report  on  the  Federal  Trade  Commission,  was  for 
the  combination  of  related  tasks  in  functional  horizontal 
units.  The  reorganization  undertaken  on  the  basis  of  that 
report  has  substantially  reduced  the  delays  formerly  char- 
acteristic of  routine  Commission  procedures  (Kintner,  op. 
cit.,  p.  1149).  The  Bureau's  proceedings,  excepting  criminal 
suits,  would  be  brought  before  the  Federal  Trade  Commis- 
sion, which  would  bring  to  bear  upon  their  decision  a  fund 
of  information  and  experience  in  the  antitrust  field. 

Combining  the  enforcement  duties  of  the  Department  of 
Justice  and  the  Federal  Trade  Commission  is  in  line  with 
the  recommendations  of  the  Heller  Associates  for  combin- 
ing related  functions.  A  suggestion  that  has  worked  so  well 
at  the  Federal  Trade  Commission  could  be  logically  carried 
forward  to  consolidate  all  enforcement  procedures. 

The  Bureau  of  Trade  Regulation  could  be  given  powers 
corresponding  roughly  to  those  presently  enjoyed  bj  the  Fed- 
eral Trade  Commission  and  the  Antitrust  Division  of  the 
Department  of  Justice.  First,  it  could  possess  full  investi- 
gative powers,  similar  to  those  presently  possessed  by  the 
Federal  Trade  Commission,  including  the  power  to  subpena 
and  inspect  records,  documents,  and  data  in  connection  with 
investigations,  and  the  power  to  direct  testimony  where  nec- 
essary. This  power  cannot,  however,  be  entrusted  to  an  ex- 
ecutive agency,  charged  primarily  with  prosecution,  without 
some  supervision.  Therefore,  the  subpena  power  should  be 
subject  to  review  by  the  Federal  Trade  Commission  at  the 
instance  of  the  person  served.  This  proposal  constitutes  a 
combination  and  modification  of  proposals  which  have  been 
made  by  the  House  Small  Business  Committee  and  the  At- 
torney General's  committee.  The  former  recommended  that 
the  Attorney  General  be  given  the  right  to  subpena  docu- 
ments, compel  testimony,  and  review  documents  and  records 
of  a  corporation  being  investigated,  but  only  with  prior 
court  authorization  (Antitrust  Law  Enforcement,  p.  61). 
The  latter  suggested  that  the  Attorney  General  be  authorized 
to  issue  a  "civil  investigative  demand,"  requiring  the  pro- 
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duct  ion  of  existing  correspondence,  records,  and  data  in  the 
possession  of  the  party  served.  The  Attorney  General  would 
be  able  to  enforce  compliance  with  the  demand  only  by  ap- 
plication to  a  district  court,  which  would  then  also  review 
challenges  to  the  form  and  substance  of  the  demand  made  by 
the  party  served  (Attorney  General's  committee  report,  pp. 
;;  L6-348  i .  There  should  be  provision  for  immunity  from  pros- 
ecution for  persons  compelled  to  testify  under  subpena  of  this 
Bureau  (Antitrust  Law  Enforcement,  p.  61).  There  should 
be  the  further  safeguard  suggested  by  the  Attorney  General's 
committee,  that  no  documents  or  records  thus  subpenaed 
should  be  disclosed  to  unauthorized  persons. 

Generally,  the  Bureau  would  have  the  power  to  institute 
civil  and  criminal  suits,  the  former  before  the  Federal  Trade 
Commission,  and  the  latter  in  the  district  courts. 

As  will  be  discussed  in  a  later  section  of  this  chapter,  the 
Federal  Trade  Commission  could  be  given  power  to  promul- 
gate rules  for  the  regulation  of  industry  after  notice  and 
public  hearing.  The  Bureau  of  Trade  Regulation  would 
play  an  important  role  in  this  rulemaking  function  by  pro- 
posing rules  which  the  Commission  might  adopt  as  proposed, 
modify,  or  reject  after  full  consideration. 

The  Bureau  could  be  authorized  and  directed  to  establish 
a  clearance  procedure  for  certain  proposed  courses  of  con- 
duct. Such  a  procedure  would  have  the  greatest  importance 
for  corporations  planning  expansion  of  facilities  or  functions, 
whether  by  merger,  acquisitions  or  otherwise.  The  rules 
promulgated  by  the  Commission  would,  of  course,  provide  a 
general  guide,  but  specific  clearance  is  desirable  where  large 
expenditures  or  complex  transactions  are  contemplated. 
Such  clearance  procedures,  in  addition  to  aiding  the  business 
world,  would  further  effective  antitrust  enforcement.  At 
present,  as  former  Chairman  Howrey  testified  before  this 
subcommittee,  the  Commission  depends  upon  the  business 
and  financial  press  for  its  information  about  proposed  merg- 
ers and  acquisitions  (I,  135).  By  denying  clearance,  the 
Bureau  could  effectively  prevent  the  accomplishment  of  un- 
fair restraints  before  they  "flower."  The  inducement  of  a 
clearance  procedure  to  furnish  full  information  to  the 
Bureau  would  also  make  its  investigative  task  easier.  With 
respect  to  mergers  and  acquisitions,  under  rules  to  be  estab- 
lished, an  applicant  could  appeal  to  the  Federal  Trade  Com- 
mission from  a  denial  of  clearance  or  a  refusal  to  rule  by 
the  Bureau. 
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Had  such  a  procedure  been  in  effect,  the  Pillsbury  situ- 
ation would  never  have  taken  place.  After  the  initial  refusal 
of  clearance,  Pillsbury  could  have  appealed  and  would  have 
then  been  compelled  to  abide  by  the  decision. 

Similar  considerations  apply  to  the  giving  of  advisory 
opinions  in  general.  The  Federal  Trade  Commission  pres- 
ently offers  advisory  services  to  business,  but  has  no  authority 
to  give  binding  written  opinions.  Former  Chairman  Howrey, 
in  testimony  before  the  House  Committee  on  Interstate  and 
Foreign  Commerce  maintained  that  the  commission  could 
not  give  definite  advisory  opinions  "because  we  deal  with 
such  broad  questions,"  and  "because  of  this  nebulous  law  we 
administer"  (typewritten  transcript,  pp.  37,  43,  February 
3,  1955).  These  are  startling  statements  coming  from  the 
Chairman  of  a  Commission  established  over  40  years  ago 
with  the  purpose,  among  others,  of  clarifying  the  "nebulous 
law."  Chairman  Howrey  modified  his  testimony  somewhat 
by  adding  that  he  would  not  want  to  "sign  such  an  opinion 
unless  I  had  held  a  hearing  and  gotten  all  of  the  facts"  (ibid., 
p.  37).  In  any  clearance  or  advisory  opinion  procedure,  the 
individual  seeking  advice  would,  of  course,  have  to  come 
forward  with  such  facts  as  the  Bureau  felt  had  a  bearing  on 
the  questions  in  some  instance,  a  hearing  might  be  necessary, 
and  provision  could  be  made  therefor.  However,  if  the  agency 
charged  with  enforcement  of  the  antitrust  law  is  unable  to 
state  what  the  law  permits  and  what  it  prohibits  in  a  specific 
case,  then  it  cannot  reasonably  require  any  businessman, 
without  a  staff  of  experts  at  his  disposal,  to  abide  by  it.  It  is 
not  feasible  to  effectively  enforce  a  law  which  compels  the 
businessman  to  proceed  at  his  own  risk,  regardless  of  good 
faith. 

The  proposed  Bureau  may  be  established  either  as  a  semi- 
autonomous  unit  in  the  Department  of  Justice,  or  as  an  inde- 
pendent agency.  Arguments  of  validity  and  weight  may  be 
made  for  either  alternative.  Since  the  Bureau  would  be 
charged  primarily  with  the  executive  role  of  a  prosecutor, 
it  might  best  be  placed  in  an  executive  department  with  direct 
responsibility  to  the  President.  On  the  other  hand,  the 
Bureau  would  have  other  functions  not  strictly  executive  in 
nature  ( rule-making,  clearances,  advisory  opinions ) ,  and  the 
very  broadness  of  its  task  might  make  independence  desirable. 
In  either  case  it  should  be  placed  under  a  career  head  who 
will  not  be  subjected  to  direct  party  pressure  in  the  perform- 
ance of  his  duties. 
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E.    CRITICISM  OF  THE   PROSECUTOR-JUDGE   COMBINA- 

TION    OF    FUNCTIONS    EXERCISED    BY    THE    FEDERAL 

TRADE  COMMISSION 

The  establishment  of  the  suggested  Bureau  would  have  an 
additional  advantage.  It  would  relieve  the  Commission  of 
the  prosecuting  function  which  has  impaired  its  judicial 
work.  The  combination  within  the  present  Commission  of 
both  prosecuting  and  judicial  functions,  characteristic  of 
administrative  agencies  has  been  the  subject  of  severe 
criticism. 

Three  basic  criticisms  have  been  leveled  at  the  combina- 
tion within  a  single  agency  of  prosecuting  and  quasi-judicial 
functions. 

(1)  Such  a  combination  violates  the  "first  and  funda- 
mental principle  of  justice"  "that  no  man  shall  be  judge  in 
his  own  cause"  (Landis,  The  Administrative  Process,  p.  92 
(1938) ).  In  effect,  in  cases  of  unfair  methods  of  competition, 
the  Federal  Trade  Commission  first  determines  the  legislative 
standard  by  which  an  act  is  to  be  judge;  it  then  ferrets  out, 
as  a  prosecutor,  instances  of  violation  of  that  standard  or 
violations  of  other  specific  prohibitions  within  its  jurisdic- 
tion ;  finally,  it  issues  a  cease  and  desist  order  restraining  the 
continuance  of  the  conduct  thus  found  objectionable. 

*  *  *  The  commissioners  through  their  subordinates  work  up 
from  the  initial  complaint  the  cases  which  they  later  present  to 
themselves  for  decision.  Here  again  is  lacking  the  atmosphere  of 
detachment  and  impartiality  in  which  private  rights  ought  to  be 
adjudicated.  The  temptation  on  the  part  of  the  commission  to 
decide  that  it  has  proved  its  case  is  very  strong  (Cushman,  op.  cit, 
pp.  700-701). 

(2)  The  Commission's  dual  role  of  prosecutor  and  judge 
deprives  its  findings  of  "that  stamp  of  impartiality  and  of 
disinterested  justice  which  alone  can  give  them  weight  and 
authority"  (Henderson,  op.  cit.,  pp.  328-329).  The  President's 
Committee  on  Administrative  Management  reported  in  1937 
that  public  confidence  in  administrative  commissions  gener- 
ally was  weakened  by  the  suspicion  that  their  findings  might 
be  "rationalizations  of  the  preliminary  findings  which  the 
commission,  in  the  role  of  prosecutor,  presented  to  itself" 
(Report  of  the  President's  Committee  on  Administrative 
Management,  pp.  36-37  (1937),  hereinafter  referred  to  as 
Brownlow  Committee  Report).  Professor  Cushman  noted 
that  this  lack  of  public  confidence  in  the  Commission's  im- 
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partiality  was  "a  very  serious  indictment  whether  injustice 
is  actually  done  or  not"  (Cushman,  op.  cit.,  701-702).  In 
1948,  the  House  Interstate  and  Foreign  Commerce  Commit- 
tee, reporting  on  the  O'Hara  bill  to  amend  the  Federal  Trade 
Commission  Act,  which  sough  to  transfer  the  Commission's 
quasi-judicial  function  with  respect  to  unfair  and  deceptive 
practices  to  the  courts,  found  the  complaint  of  injustice  in 
the  Commission's  procedures  prevalent  among  businessmen 
and  attorneys  who  had  practiced  before  it  (H.  Kept.  No.  2352 
on  H.  R.  3871,  80th  Cong.,  2d  sess.). 

(3)  The  impartiality  required  of  the  Commission  in  the 
exercise  of  its  quasi-judicial  function  leads  to  neglect  of  its 
active  prosecuting  role. 

*  *  *  The  tradition  of  the  courts  to  await  the  presentation  of 
matters  to  them  tends  to  carry  over  to  the  commission  despite  its 
more  affirmative  responsibilities  under  the  statute  (Hoover  1949 
Report,  p.  42). 

In  1951,  the  Select  Committee  on  Small  Business  of  the 
House  of  Representatives,  noting  the  same  phenomenon, 
remarked  that  the  Commission  had  minimized  "its  function 
as  formulator  of  economic  policy  and  administrator  of  a 
highly  important  agency,"  and  had  become  "less  the  leader 
of  its  organization  than  the  folloAver"  (Antitrust  Law  En- 
forcement, p.  7). 

F.  REVIEW   OF  PAST  PROPOSALS   OFFERED   TO   ALLE- 
VIATE OR  ELIMINATE  THE  EVILS  OF  THE  PROSECUTOR- 
JUDGE  COMBINATION  OF  FUNCTIONS 

One  of  the  earliest  proposals  designed  to  minimize  the 
dual  role  played  by  the  Federal  Trade  Commission  in  the 
issuance  of  its  cease  and  desist  orders  was  put  forward  by 
Gerard  Henderson,  who  suggested,  in  effect,  that  the  Com- 
mission relinquish  its  role  as  prosecutor  of  complaints 
initiated  by  it.  He  recommended  that,  upon  learning  of  a 
particular  practice  which  it  considered  important  enough 
to  be  the  subject  of  a  complaint,  the  Commission  issue, 
instead  of  a  complaint,  "an  interlocutory  order  or  citation,'' 
addressed  to  the  suspected  violator.  This  citation  would 
describe  the  objectionable  practice,  and  inform  the  persons 
served  of  the  Commission's  determination  to  inquire  into  the 
matter.  Upon  the  date  set  for  hearing,  "not  only  the  persons 
complained  of,  but  any  other  interested  parties,  would  be 
permitted  to  be  heard."   The  Commission  would,  directly  or 
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through  examiners,  hear  the  matter  impartially;  its  counsel 
would  present  testimony  or  argument  not  "with  a  view  to 
sustaining  or  defeating  the  complaint,  but  merely  to  make 
sure  that  the  facts  were  fully  developed  and  that  impartial 
expert  testimony  was  available.'1  Henderson  felt  that  the 
Commission  would,  by  employing  this  method,  retain  suffi- 
cient control  over  proceedings  through  its  power  to  determine 
whether  the  matter  warranted  action,  while  preserving,  at 
the  same  time,  "the  disinterested  impartiality  so  essential  in 
an  administrative  tribunal"  (op.  cit.,  pp.  329-330). 

This  scheme  has  been  criticized  as  not  overcoming  the 
fundamental  objection  to  Commission  procedures.  The  Com- 
mission would  still  be  charged  with  the  preliminary  deter- 
mination, whether  or  not  a  particular  complaint  justified  the 
issuance  of  a  "citation."  On  the  other  hand,  by  leaving  the 
actual  "prosecution"  of  the  complaint  to  outside  interested 
parties,  the  plan  would  incur  the  risk  that  material  facts 
would  not  be  properly  developed.  It  would  practically  sacri- 
fice the  Commission's  supposed  expertise  in  the  preparation 
and  presentation  of  cases;  in  his  role  as  impartial  observer 
and  amicus  curiae,  the  Commission's  counsel  would  be  handi- 
capped by  not  having  advance  information  or  control  over 
the  course  of  the  proceedings. 

In  1937,  the  Brownlow  Committee  proposed  a  plan  to 
integrate  the  administrative  and  executive  functions  of  the 
regulatory  commissions  within  the  executive  departments  of 
the  Federal  Government,  and  completely  separate  them  from 
the  judicial  functions  of  these  bodies.  The  proposal  would 
place  the  regulatory  commissions  within  executive  depart- 
ments rather  than  "in  a  governmental  vacuum,"  but  divide 
each  agency  into  an  administrative  section  and  a  judicial 
section.  The  administrative  section,  headed  by  a  chief  with 
career  tenure  and  directly  responsible  to  the  Secretary,  would 
carry  out  the  "first  procedural  steps  in  the  regulatory  process 
as  now  carried  on  by  the  independent  commission."  It  would 
formulate  rules,  initiate  action,  investigate  complaints,  hold 
preliminary  hearings,  and  the  like — "in  short,  all  the  work 
which  is  not  essentially  judicial  in  nature."  The  judicial 
section,  on  the  other  hand,  would  "be  'in'  the  department  only 
for  purposes  of  'administrative  housekeeping',  such  as  the 
budget,  general  personnel  administration,  and  material."  In 
its  work  and  decisions,  it  would  remain  completely  inde- 
pendent. Its  members  would  be  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate,  for  long,  staggered 
terms,  and  would  be  removable  only  for  stated  causes.    It 
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would  "sit  as  an  impartial,  independent  body  to  make  deci- 
sions affecting  the  public  interest  and  private  rights  upon 
the  basis  of  the  records  and  findings  presented  to  it  by  the 
administrative  section"    (Brownlow   Committee  Keport,  p. 

37). 

Professor  Cushman  noted  four  advantages  of  this  pro- 
posal :  ( 1 )  entrusting  to  the  executive  departments  the  com- 
missions' policy-determining  and  administrative  functions 
would  increase  "the  coherence  and  unity  of  the  national  ad- 
ministrative structure,''  and  result  in  "a  tightening  of  the 
lines  of  responsibility."  (2)  The  plan  would  "protect  and 
improve"  the  quality  of  the  commissions'  quasi-judicial  work, 
by  freeing  them  from  "those  subtle  pressures  that  menace  the 
judicial  neutrality  of  the  independent  commission"  as  a  re- 
sult of  its  policy-determining  function,  and  by  "abandonment 
of  the  vicious  principle"  of  merging  their  prosecuting  and 
adjudicative  functions.  (3)  The  plan's  flexibility  enables  its 
ready  adaptation  to  varying  conditions ;  placing  the  adminis- 
trative and  judicial  sections  in  the  same  department  would 
permit  experiment  and  modification  to  work  out  the  best  divi- 
sion of  labor  between  them.  (4)  The  plan  does  not  adopt  any 
"revolutionary  principle,"  but  rather  "extends  and  crystal- 
lizes divisions  of  labor  which  have  already  been  made  the 
subjects  of  experiment"  within  the  commissions  (op.  cit., 
pp.  710-711). 

However,  the  Attorney  General's  Committee  on  Adminis- 
trative Procedure,  in  its  1941  Report,  considered  and  re- 
jected this  proposal  in  favor  of  internal  segregation  of  func- 
tions within  each  agency  (although  four  members  supported 
it).    Its  objections  were  summarized  by  Professor  Cushman: 

( 1 )  Internal  segregation  could  adequately  break  up  the  prose- 
cutor-judge combination  of  functions  without  resorting  to 
the  more  drastic  method  of  the  Brownlow  Committee  Report ; 

(2)  Complete  segregation  "would  result  in  the  'multiplication 
of  separate  governmental  organizations'";  (3)  The  division 
would  "destroy  the  internal  consistency  of  regulatory  policy," 
which  requires  "harmony  between  the  quasi-legislative  and 
quasi- judicial  elements  in  the  common  task."  (4)  The  estab- 
lishment of  sections  limited  to  prosecuting  functions  would 
increase  litigation,  because  of  the  prosecutor's  concern  with 
"making  a  record,"  and  the  removal  of  the  restraining  influ- 
ence of  the  agency's  judicial  responsibility.  (5)  Separation 
of  functions  would  militate  against  negotiations  and  informal 
settlements.  Stipulations  would  be  more  difficult  to  achieve 
for  an  agency  concerned  only  with  prosecution  and  having  no 
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control  over  the  decisional  process.  In  addition,  clarification 
of  basic  statutes  would  require  increased  litigation  in  place 
of  "mutual  consultation  and  agreement  within  the  unitary 
agency  itself. "  (6)  Complete  separation  of  functions  would 
not  necessarily  prevent  bias  which  frequently  results  "from 
personal  and  psychological  factors  rather  than  from  the  form 
of  administrative  structure"  (Cushman,  op.  cit.,  pp.  711-712). 
In  1946,  the  Administrative  Procedure  Act,  designed  to 
effect  internal  segregation  of  functions  within  regulatory 
agencies,  was  passed,  largely  on  the  basis  of  the  1941  report 
of  the  Attorney  General's  Committee  on  Administrative  Pro- 
cedure. (The  war  emergency  had  delayed  action  on  the  re- 
port.) This  act  achieved  a  good  deal  in  the  direction  of 
minimizing  the  evils  of  the  prosecutor-judge  combination, 
but  could  not  overcome  the  basic  objection  to  the  very  exist- 
ence of  such  a  combination  within  a  single  agency.  As  noted 
above,  the  House  Interstate  and  Foreign  Commerce  Com- 
mittee reported  in  1948  that  "leading  businessmen  and  attor- 
neys practicing  before  the  Commission"  had  testified  "that 
the  present  procedure  is  unfair  to  defendants,  since  they  are 
judged  by  their  accuser"  (80th  Cong.,  2d  sess.,  H.  Kept.  No. 
2352  on  H.  R.  3871,  p.  2).  The  committee,  reporting  on  the 
O'Hara  bill  to  amend  the  Federal  Trade  Commission  Act,  in 
commenting  on  the  effect  of  the  internal  separation  of  func- 
tions which  had  been  achieved  by  the  Commission,  noted  its 
inherent  weakness : 

*  *  *  However,  the  fact  remains  that  under  the  present  pro- 
cedure those  performing  both  functions  are  responsive  to  the  will 
of  the  same  final  authority — the  members  of  the  Federal  Trade 
Commision  themselves.  If  it  is  sound  practice  to  attempt  to  sepa- 
rate these  functions  within  the  agency,  it  can  hardly  be  argued  that 
the  complete  separation  which  this  bill  seeks  would  not  even  be 
more  desirable  (ibid.,  p.  2). 

The  same  point  was  more  pungently  expressed  by  one  of  the 
dissenting  members  of  the  Attorney  General's  1941  Commit- 
tee, in  the  remark  that  "you  cannot  wean  a  calf  if  you  leave  it 
in  the  same  pasture  with  its  mother"  (quoted  by  Cushman, 
op.  cit.,  p.  719). 

William  Simon,  in  The  Case  Against  The  Federal  Trade 
Commission  (19  University  of  Chicago  Law  Review  297 
(1952) ),  an  article  concerned  with  the  Commission's  attack  on 
the  use  of  basing  points,  criticized  the  one-sided  aspects  of  the 
Commission's  present  procedures.  He  summarized  the  situa- 
tion as  follows :  the  Commission's  staff  first  investigates  com- 
plaints, then  issues  a  complaint  against  a  businessman  who 
it  "has  reason  to  believe"  is  violating  the  law,  without  hear- 
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ing  his  side  of  the  story.  Hearings  are  held  before  the  Com- 
mission's examiners,  and  the  complaint  is  prosecuted  by  the 
Commission's  staff  attorneys.  The  examiner  is  influenced  by 
the  Commissioners'  initial  determination  of  "reason  to 
believe"  the  existence  of  a  violation.  The  Commissioners,  in 
turn,  are  influenced  by  the  examiner's  findings.  He  concluded 
that  "there  is  little  opportunity  for  a  businessman  to  receive 
a  fair  and  impartial  trial  before  the  Federal  Trade  Commis- 
sion." Significantly,  the  authors  of  an  article  written  ex- 
pressly to  refute  Mr.  Simon's  views  found  no  reply  to  this 
specific  criticism,  except  by  reference  to  the  protection 
afforded  FTC  respondents  by  judicial  review,  and  the  con- 
gressional intent  in  establishing  the  Commission  in  its 
present  form  in  the  first  place.  (Robert  A.  Wallace  and  Paul 
H.  Douglas,  Antitrust  Policies  and  the  New  Attack  on  the 
Federal  Trade  Commission,  19  University  of  Chicago  Law 
Review,  684  (1952)). 

The  Hoover  Commission  Task  Force  on  Legal  Services 
and  Procedure,  in  its  1955  report,  made  the  recommendation, 
adopted  by  the  full  Hoover  Commission,  that  an  Administra- 
tive Court  be  established,  with  a  Tax  Section  and  a  Trade 
Section,  and  possible  future  additions.  The  task  force 
assigned  as  a  major  reason  for  this  proposal  its  belief  that 
judicial  tasks  should  be  transferred  to  the  regular  judiciary; 
it  apparently  regarded  the  Administrative  Court  as  an  inter- 
mediate step  in  accomplishing  that  end.  The  task  force  char- 
acterized the  issuance  of  cease  and  desist  orders  as  Essen- 
tially judicial  in  nature,"  and  stressed  that  they  "require 
court  action  for  effective  enforcement."  The  task  force  also 
cited  in  support  of  its  proposal  the  fact  that  several  agencies 
are  presently  charged  with  enforcement  of  the  antitrust  laws, 
or  aspects  thereof ;  it  felt  that  formal  proceedings,  looking  to 
injunctive  relief,  should  be  determined  by  an  "independent 
judicial  instrumentality,"  in  order  to  obtain  greater  uni- 
formity in  the  interpretation  of  the  law.  Finally,  the  task 
force  believed  that  agencies  charged  with  antitrust  enforce- 
ment "can  more  expeditiously  perform  their  basic  responsi- 
bilities in  the  area  of  trade  regulations  if  relieved  of  the 
burden  of  deciding  individual  formal  cases."  These  agencies 
would  continue  to  investigate  complaints,  study  industries, 
promulgate  trade  rules,  and  stipulate  for  settlement  of  casrs, 
and  Avhere  necessary,  file  formal  complaints  and  present  their 
cases  before  the  court  ( Hoover  1955  report,  pp.  253,  254,  255 ) . 
The  task  force  concluded: 

*  *  *  Due  process  of  law  and  administrative  efficiency  will 
both  be  served  by  this  separation  of  the  strictly  judicial  function 
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of  issuing  cease-and-desist  orders  from  the  essentially  adminis- 
trative methods  for  the  regulation  of  trade  and  commerce  (Hoover 
1955  Report,  p.  255). 

The  Federal  Trade  Commission  contested  this  proposal 
vigorously.  It  cited,  first,  one  of  the  reasons  for  the  crea- 
tion of  the  Commission — to  relieve  the  regular  courts  of  the 
heavy  burden  of  antitrust  proceedings.  It  further  referred 
to  the  complexity  of  the  factual  situations  involved  in  anti- 
trust matters,  and  the  superiority  of  flexible  administrative 
procedures  over  cumbersome  court  trials.  The  Commission 
noted  the  interrelationship  in  the  antitrust  field  between 
legal  and  economic  considerations,  requiring  the  expertness 
of  the  Commission  in  economic  matters  rather  than  the 
strictly  legal  atmosphere  of  the  regular  courts.  It  remarked 
upon  the  difficulties  that  would  be  encountered  in  applying 
the  formal  rules  of  evidence  to  antitrust  matters.  Finally, 
it  made  the  argument  cited  in  1941  in  opposition  to  the 
Brownlow  Committee  proposal,  that  the  impetus  to  settle- 
ment of  cases  would  disappear  with  the  Commission's  power 
to  issue  cease  and  desist  orders  (FTC  Comments  on  1955 
Hoover  Commission  proposals,  pp.  69-77,  hereinafter  cited 
as  "FTC  1955  Comments"). 

Still  another  proposal  would  be  to  transform  the  Federal 
Trade  Commission  into  a  constitutional  court,  or  to  estab- 
lish a  Federal  Trade  Court  and  to  abolish  the  Commission. 
This  is  similar  to  the  proposal  advanced  by  the  1955  Hoover 
Commission  for  the  establishment  of  an  Administrative 
Court,  but  with  certain  modifications. 

The  outstanding  advantage  of  this  proposal  would  be  the 
complete  centralization  of  antitrust  problems  in  a  single 
tribunal.  Establishing  the  tribunal  as  a  court  rather  than 
a  commission  would  enable  it  to  handle  all  phases  of  anti- 
trust litigation — criminal  and  treble  damage  suits  as  well 
as  equity  proceedings.  Such  centralization  would  relieve 
the  regular  courts  entirely  of  the  burden  which  they  now 
share  with  the  Federal  Trade  Commission  in  the  antitrust 
field.  It  would  also  result  in  uniformity  of  decision  greater 
than  could  be  achieved  by  any  other  means. 

A  Federal  Trade  Court  would  be  equipped  to  enforce  its 
own  orders.  One  of  the  weaknesses  of  the  Federal  Trade 
Commission  is  that  it  has  been  compelled  to  resort  to  the 
courts  for  effective  enforcement  of  its  orders — by  penalty 
actions  in  the  district  courts  or  rarely-used  contempt  pro- 
ceedings for  violation  of  orders  affirmed  by  the  courts  of 
appeals.     In   1951,   the   House    Small   Business    Committee 
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criticized  this  weakness  of  Commission  orders  and  the 
tendency  of  the  courts  to  impose  insufficient  (in  the  opinion 
of  the  committee)  penalties  for  their  violation: 

*  *  *  Only  eight  (penalty)  suits  have  been  instituted  in  the 
past  2  fiscal  years.  As  is  usual  in  such  cases,  the  penalties  ex- 
acted have  been  small.  The  three  imposed  in  1949  consisted  of 
$10,000,  $4,900,  and  $2,000  respectively.  Frequently  only  a  token 
penalty  has  been  imposed.  The  outstanding  example  is  that  of 
the  civil  penalty  suit  against  the  Canadian  Ace  Brewing  Co.  in 
which  the  Government  asked  a  maximum  penalty  of  $735,000, 
but  only  $4,900  was  actually  assessed.  In  fiscal  1950  one  penalty 
amounting  to  $2,500  was  imposed  (Antitrust  Law  Enforcement, 
p.  27). 

The  establishment  of  such  a  special  court  would  also  in- 
volve certain  disadvantages.  First  and  foremost,  there  is 
the  general  policy  question  whether  courts  are  as  well 
equipped  as  an  administrative  tribunal  to  handle  the  com- 
plex economic  issues  which  are  intertwined  with  legal  ques- 
tions in  the  antitrust  field. 

The  members  of  the  judiciary  who  responded  to  the  ques- 
tionnaire of  the  Subcommittee  agreed  generally  in  their 
disapproval  of  the  suggestion  that  a  specialized  court  be 
established  to  deal  with  antitrust  problems.  Their  reasons 
differed :  some  opposed  specialization  of  courts  and  judges 
on  principle;  others  felt  that  the  type  of  question  at  issue 
could  be  better  determined  in  the  first  instance  by  an  admin- 
istrative tribunal. 

The  Federal  Trade  Commission  noted,  in  its  opposition 
to  the  proposal  of  the  1955  Hoover  Commission  proposal, 
that  the  vesting  of  antitrust  jurisdiction  exclusively  in  a 
court  would  sacrifice  one  important  advantage  afforded  by 
the  administrative  process,  the  more  liberal  rules  of  evidence 
which  apply  (FTC  1955  comments,  p.  73). 

This  is  not  a  very  impressive  argument.  In  Federal 
equity  cases  there  are  virtually  no  rules  of  evidence.  This  is 
why  the  Federal  Rule  of  Civil  Procedure  43  provides  that 
"all  evidence  shall  be  admitted  which  is  admissible  *  *  * 
under  the  rules  of  evidence  heretofore  applied  in  the  courts 
of  the  United  States  on  the  hearing  of  suits  in  equity."  Of 
course,  in  treble  damage  suits  and  in  criminal  cases  where 
juries  are  empanelled,  rules  of  evidence  are  needed.  A  Fed- 
eral Trade  Court  could  handle  equity  suits  as  efficiently, 
so  far  as  the  rules  of  evidence  are  concerned,  as  any  admin- 
istrative tribunal.  In  handling  the  treble  damage  and 
criminal  cases,  it  would  have  to  use  the  rules  of  evidence 
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and  ought  to  do  so.  The  Commission  remarked  upon  another 
drawback  of  the  proposal: 

The  standards  set  up  by  the  Clayton  Act  in  particular  require 
economic  judgment  as  to  when  and  under  what  circumstances  a 
discrimination  in  price,  for  instance,  results  in  the  prohibited 
economic  effects.  The  fact  was  recognized  that  the  courts  are  not 
equipped  to  make  the  necessary  continuing  economic  studies  of 
the  industrial  and  marketing  circumstances  under  which  a  given 
form  of  discrimination  in  price  or  a  given  exclusive  dealing 
arrangement  may  result  in  prohibited  economic  effects  (FTC 
1955  Comments,  pp.  71-92). 

With  due  respect,  a  Federal  Trade  Court  would  acquire 
an  economic  expertise  from  its  wide  experience  in  deciding 
all  antitrust  cases,  civil,  and  criminal,  public  and  private. 
Its  broad  jurisdiction  would  give  it  a  competency  the  Federal 
Trade  Commission  has  never  had.  Moreover,  the  judges 
would  be  given  not  only  law  assistants  but  economic  assist- 
ants as  well. 

One  disadvantage  of  this  proposal  is  that  a  constitutional 
court,  probably  could  not  exercise  the  quasi-legislative  func- 
tions entrusted  to  the  Commission.  However,  we  should  recog- 
nize that  since  its  creation  in  1914,  the  Federal  Trade 
Commission  has  exercised  both  prosecuting  and  judicial 
functions,  and  made  economic  studies.  To  call  it  quasi- 
legislative  gives  a  false  impression.  Its  approach  is  on  a 
case  by  case  judicial  basis.  Congress  can,  within  limits, 
delegate  legislative  powers  to  an  administrative  body.  How- 
ever, delegation  of  such  powers  to  a  court  would  probably 
violate  the  basic  constitutional  principle  of  separation  of 
powers. 

The  Federal  Trade  Commission  is  not  alone  in  facing  the 
problems  arising  from  the  combination  within  a  single 
agency  of  prosecuting  and  adjudicative  functions.  Congress 
introduced  a  new  method  of  separation  of  such  functions 
into  the  labor  relations  field  with  its  passage  in  1947  of  the 
Taft-Hartley  Act.  This  legislation  made  the  position  of 
General  Counsel  independent  from  the  rest  of  the  National 
Labor  Relations  Board.  The  experiment  has  not  proved  very 
successful.  The  1949  Hoover  Commission  Task  Force  on 
Regulatory  Commissions  found  the  position  of  the  General 
Counsel  "anomalous"  and  "unstable,''  and  that  it  had  "given 
rise  to  several  internal  administrative  problems"  (Hoover 
1949  Report,  pp.  139,  140).  These  remarks  were  seconded 
in  a  law  review  note  published  in  the  same  year,  whose  author 
deplored  the  frequent  clashes  which  had  occurred  between 
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the  Board  and  the  General  Counsel,  arising  from  differences 
of  opinion  on  such  questions  as  the  jurisidiction  of  the  Board, 
the  proper  interpretation  of  laws  and  decisions,  and  the  use 
and  effect  of  injunctions.  The  writer  concluded  that  the 
internal  separation  of  functions  established  by  the  Adminis- 
trative Procedure  Act  steered  a  desirable  middle  course 
between  the  confusion  and  conflict  inherent  in  the  present 
setup  of  Board  and  General  Counsel  and  "the  dangers  of 
a  combination  of  the  prosecuting  and  adjudicative  functions 
within  an  agency."  (Note. — Internal  Separation  of  Func- 
tions :  The  NLRB  Experience,  34  Iowa  Law  Review  667,  671 , 
672   (1949)). 

The  1955  Hoover  Commission  task  force  found  that  the 
division  of  authority  within  the  NLRB  is  not  basically  sound 
since  it  does  not  effectively  separate  the  deciding  function 
from  administrative  responsibilities    (Hoover  1955  Report, 

p.  281). 

The  Committee  on  Independent  Regulatory  Commissions 
of  the  1949  Hoover  Commission  noted  that  the  nature  of  the 
functions  performed  by  the  NLRB  and  FTC  are  comparable 
(Hoover  1949  Report,  pp.  10-11).  Therefore,  the  experience 
of  the  former  may  indicate  that  further  internal  separation 
of  functions  is  not  practicable  for  the  Federal  Trade  Com- 
mission. 

One  field  where  complete,  rather  than  internal,  separation 
has  been  tried  and  has  succeeded  is  the  tax  field.  The  Internal 
Revenue  Service,  within  the  Treasury  Department,  performs 
the  administrative  functions  of  rulemaking,  investigation, 
prosecution,  and  entering  into  settlements.  The  adjudicatory 
function  is  lodged  in  the  Tax  Court  (formerly  the  Board  of 
Tax  Appeals ) ,  which  is  classified  as  an  independent  executive 
agency.  This  court  has  functioned  so  well  that  the  1955 
Hoover  Commission  Task  Force  on  Legal  Services  and  Pro- 
cedure recommended  only  one  change — its  transfer,  bodily, 
from  the  executive  to  the  judicial  branch,  where  its  function 
should  place  it.  There  is,  it  is  true,  one  important  distinction 
differentiating  the  function  of  the  Tax  Court  from  the  quasi- 
judicial  activity  presently  conducted  by  the  Federal  Trade 
Commission — the  former  handles  only  litigation  instituted 
by  private  parties  against  the  Government;  in  the  latter,  of 
course,  the  contrary  holds  true.  In  principle,  however,'  the 
example  of  the  division  of  functions  between  the  Internal 
Revenue  Service  and  the  Tax  Court  indicates  the  practicality 
of  complete  separation  without  destruction  of  effective  en- 
forcement or  uniformity  and  clarity  of  interpretation. 
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G.    SUGGESTED  ENLARGEMENT  OF  AUTHORITY  OF  THE 
FEDERAL  TRADE  COMMISSION 

In  preceding  sections  we  have  discussed  the  wisdom  of 
consolidating  the  antitrust  enforcement  duties  of  the  De- 
partment of  Justice  and  the  Federal  Trade  Commission  in 
one  Bureau  of  Trade  Regulation. 

Adoption  of  this  proposal  would  accomplish  the  separa- 
tion of  the  prosecuting  and  judicial  functions  presently  com- 
bined in  the  Federal  Trade  Commission  without  the  necessity 
of  multiplying  agencies  to  achieve  that  result,  and  without 
robbing  the  deciding  agency  of  its  independent  status.  At 
present,  the  prosecuting  and  judicial  functions  are  almost 
completely  separated  within  the  Commission;  the  present 
proposal  carries  this  separation  to  its  logical  conclusion  by 
relieving  the  agency  entirely  of  its  prosecuting  function. 
The  plan  is  similar  in  its  fundamental  conception  to  that 
proposed  by  the  Bro  willow  Committee  in  1937.  It  also  echoes 
a  suggestion  made  in  1946  by  the  staff  of  the  Monopoly  Sub- 
committee of  the  Committee  on  Small  Business  of  the  House 
of  Representatives  that  "it  might  be  advisable  to  divorce  the 
Commissioners  from  their  administrative  duties,  leaving  them 
free  to  function  as  a  court"  ( United  States  v.  Economic  Con- 
centration, p.  28  (1946)). 

If  Congress  adopts  the  suggestion  for  a  single  enforcement 
agency,  it  would  be  desirable  also  to  centralize  judicial 
authority  in  this  field  in  either  the  district  courts  or  the  Com- 
mission. It  has  already  been  pointed  out  that  concurrent 
jurisdiction  of  a  judicial  and  a  quasi-judicial  body  creates 
lack  of  uniformity  in  enforcement  of  the  antitrust  laws. 

We  have  discussed  the  1955  Hoover  Commission  Task 
Force  Report  which  recommended  transferring  the  judicial 
authority  of  the  Federal  Trade  Commission  to  an  adminis- 
trative court.  The  objections  of  the  Commission  to  that  pro- 
posal would  apply  equally  to  a  transfer  of  the  Federal  Trade 
Commission's  quasi-judicial  authority  to  the  district  courts. 

In  this  section  we  shall  discuss  the  advisability  of  trans- 
ferring the  major  civil  antitrust  authority  from  the  district 
courts  to  the  Federal  Trade  Commission.  Such  a  transfer 
would  make  for  more  uniform  and  harmonious  decisions  in 
the  field  of  antitrust,  and  would  effectuate  the  congressional 
intention  that  a  uniform  course  of  decision  lead  to  clarifica- 
tion of  the  law.  It  would  relieve  the  district  courts  of  a  great 
part  of  their  present  burden  of  trying  antitrust  cases.  Many 
believe  that  antitrust  cases  can  be  more  effectivelv  handled 
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by  Commissioners  with  expert  qualifications  whose  time  and 
energies  will  be  exclusively  devoted  to  such  matters.  Al- 
though the  majority  of  the  judges  who  replied  opposed  the 
creation  of  a  special  court  to  handle  antitrust  problems, 
several  suggested  the  advisability  of  having  such  questions 
heard  in  the  first  instance  by  an  administrative  body.  One 
member  of  the  judiciary  thought  that  "the  evils  that  exist 
and  must  be  dealt  with  are  *  *  *  not  such  as  a  court  can  satis- 
factorily deal  with  at  the  first  instance."  Another  stated: 

I  have  always  hesitated  to  surrender  any  of  the  judicial  func- 
tions unless  there  is  good  cause  for  such  surrender.  In  this  type 
of  litigation,  however,  the  economic  factors  call  for  an  expertise 
which  few  judges  have.  While  judges  have  performed  their  tasks 
under  the  Sherman,  Clayton,  and  allied  acts,  I  think  the  problem 
calls  for  some  form  of  administrative  procedure  in  the  first  instance. 

Another  felt  "that  it  might  be  advisable  to  vest  the  Fed- 
eral Trade  Commission,  or  some  other  administrative  agency, 
with  the  jurisdiction  or  function  to  hear  the  cases  at  length 
and  make  recommendations  for  enforcement  by  the  court." 

Jurisdiction  of  Commission 

To  accomplish  this  centralization  will  require  broadening 
the  powers  and  authority  of  the  Commission.  The  Federal 
Trade  Commission  could  be  given  jurisdiction  over  the  fol- 
lowing matters: 

(1)  All  civil  antitrust  actions  instituted  by  the 
Bureau  of  Trade  Regulation; 

(2)  Authority  to  issue  final  orders,  enforceable  by 
means  of  fines,  contempt  proceedings,  civil  penalties,  and 
the  like; 

(3)  Establishment  of  rules  governing  procedure  and 
practice  before  it  in  accordance  with  the  Administrative 
Procedure  Act,  as  far  as  applicable; 

(4)  Supervision  of  the  subpoena  power  of  the  Bureau 
of  Trade  Regulation; 

(5)  Clearance  procedures  and  advisory  opinions  of 
the  Bureau  of  Trade  Regulation; 

(6)  Promulgation  of  rules  for  the  regulation  of  com- 
petition in  industry. 

Appeals  from  orders  of  the  Federal  Trade  Commission 
would  be  heard  by  the  regular  Circuit  Courts  of  Appeals  as 
at  present. 
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The  Federal  Trade  Commission  could  be  given  sole  juris- 
diction over  all  proceedings  now  handled  by  the  Commission, 
and  all  civil  proceedings  in  equity  now  brought  by  the  De- 
partment of  Justice  in  the  district  courts.  The  Commission 
could  have  power  to  mold  its  decrees  to  the  factual  require- 
ments of  each  case  brought  before  it.  Thus,  in  addition  to  the 
remedy  of  cease  and  desist  orders,  it  could  have  the  power  to 
decree  dissolution,  divorcement  or  divestiture  in  specific  situa- 
tions. Placing  in  a  single  tribunal  broad  discretionary  powers 
as  to  the  appropriate  type  of  relief  is  an  essential  factor  in 
achieving  consistency  and  uniformity.  Professor  Turner  made 
a  similar  suggestion  to  the  Subcommittee : 

If  courts  are  rightly  reluctant  to  undertake  the  task  of  reor- 
ganizing a  large  firm  or  industry,  the  answer  is  not  necessarily  that 
reorganization  should  not  take  place,  but  rather  that  another  body 
should  be  entrusted  with  the  task  (I,  p.  253). 

*  *  *  it  may  well  be  that  the  combination  of  an  administrative 
body  formulating  a  plan,  with  the  courts  subjecting  the  plan  to 
limited  review,  is  the  best  way  to  do  this  job  (I.  254). 

All  of  the  Commission's  orders  should  be  final  in  the  ab- 
sence of  appeal.  Although,  since  the  Wheeler-Lea  amend- 
ment of  1938,  its  orders  issued  under  the  Federal  Trade 
Commission  Act  have  become  final  upon  the  expiration  of 
the  time  for  appeal  therefrom,  its  orders  under  the  Clayton 
Act  cannot  be  enforced  until  after  affirmance  by  a  Circuit 
Court  of  Appeals.  If  the  Commission  is  to  shoulder  primary 
antitrust  responsibility  all  of  its  orders  should  be  final.  Then, 
any  violation  of  an  order  could  be  expeditiously  proceeded 
against  in  the  district  courts.  A  considerable  improvement 
in  enforcement  could  be  achieved  since  the  Bureau  of  Trade 
Regulation  would  present  the  cases  to  the  Commission  and 
take  its  experience  with  such  cases  before  the  district  courts 
to  obtain  relief  for  violations.  The  situation  would  not  be 
very  different  from  contempt  proceedings  in  a  district  court 
coming  before  a  different  judge  than  the  one  who  issued  the 
injunction.  This  procedure  constitutes  an  improvement  over 
the  present  dual  system,  under  which  Commission  orders 
can  be  enforced  only  upon  suit  in  the  district  courts  by  the 
Attorney  General,  a  stranger  to  the  original  proceedings. 

The  Commission  should  have  the  power,  perhaps  within 
limits  established  by  its  organic  act,  to  establish  its  own  rules 
of  practice  and  procedure.  This  is  considered  advisable  in 
order  to  retain  flexibility.  The  complicated  nature  and 
extreme  length  of  antitrust  trials  have  been  the  subject  of 
frequent  comment  and  criticism.    The  scope  and  nature  of 
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this  problem  require  experimentation  and  the  gradual  evolu- 
tion of  a  solution  through  trial  and  error. 

Where  the  Bureau  of  Trade  Regulation  subpenaed  docu- 
ments, the  business  affected  could  be  heard  with  respect  to 
any  abuse  of  the  subpena  power.  The  Commission  could 
limit  or  allow  the  subpena. 

In  certain  situations,  under  procedures  approved  by  the 
Congress,  the  Bureau  of  Trade  Regulation  could  have  the 
power  to  give  or  refuse  an  advance  clearance,  subject  to  an 
appeal  to  the  Commission.  The  need  for  this  with  respect 
to  industrial  mergers  is  urgent  and  desirable.  For  years  the 
Attorney  General  has  been  giving  an  informal,  nonbinding 
clearance  by  way  of  the  so-called  railroad-release  letter. 
This  procedure  could  be  formalized  and  the  Bureau  author- 
ized to  give  a  binding  clearance,  to  be  reviewed  by  the  Com- 
mission, the  agency  created  by  Congress  to  carry  out  the 
task  of  definition  and  clarification  of  the  law.  Businessmen 
are  entitled  to  be  advised  whether  certain  kinds  of  proposed 
conduct  will  violate  the  antitrust  laws. 

It  has  sometimes  been  proposed  that  the  Federal  Trade 
Commission  should  be  given  rulemaking  power,  as  an  aid 
in  clarification  of  the  antitrust  laws  and  as  a  means  of  sim- 
plifying the  enforcement  problem.  The  House  Small  Busi- 
ness Committee  had  the  latter  objective  in  mind  in  recom- 
mending that  the  Commission  be  given  rulemaking  power: 

*  *  *  The  issue  here  basically  is  not  one  of  enlarging  the  sub- 
stantive powers  of  the  Commission  but  merely  that  of  providing  the 
Commission  with  an  alternative  method  of  proceeding  against 
illegal  acts.  Without  a  rulemaking  power,  enforcement  must  pro- 
ceed as  it  does  today  on  a  case-by-case  basis.  Compulsory  rules 
permit  a  concerted  attack  on  an  industrywide  practice.  They  are 
more  stable,  more  general  in  this  application,  and  more  consistent 
(Antitrust  Law  Enforcement,  p.  34). 

To  give  the  Commission  rulemaking  power  would  be 
consistent  with  the  quasi-legislative  functions  originally 
envisioned  for  it  by  Congress. 

How  much  quasi-legislative  authority  should  the  Com- 
mission have?  The  objective  in  creating  the  Commission 
was  to  permit  an  expert  body  to  make  the  determinations 
as  to  what  constituted  unfair  practices  or  practices  which 
substantially  tended  to  lessen  competition  or  create  a 
monopoly.  When  functioning  properly,  the  Commission 
should  have  available  to  it  considerable  economic  data  with 
respect  to  any  industry,  in  order  to  make  a  proper  deter- 
mination as  to  the  effect  of  the  practices  under  consideration 
on  competition  in  that  industry.   When  it  is  dealing  in  prac- 
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tices  which  are  industry  wide,  the  Commission  is  now  re- 
quired to  proceed  against  one  member  of  the  industry  at  a 
time,  or  to  use  the  awkward  theory  of  conspiracy  to  bring 
all.  of  the  companies  before  it  at  the  same  time.  Considera- 
tion should  be  given  to  speeding  up  the  process  of  enforce- 
ment by  making  decisions  of  the  Commission  applicable  to 
an  entire  industry.  For  example,  if  the  Commission  deter- 
mines that  in  the  hearing-aid  industry  exclusive  dealing 
contracts  constitute  a  restraint  on  competition  or  substan- 
tially lessen  competition,  some  method  should  be  devised  by 
which  the  Commission  may  make  a  rule  applicable  to  that 
industry.  At  present,  if  the  Commission  brings  a  case 
against  one  company,  and  it  is  affirmed  by  a  court,  even 
though  the  principle  is  immediately  applicable  to  all  other 
companies  in  the  industry,  the  Commission  must  bring  a 
separate  proceeding  against  each.  It  might  be  preferable 
either  to  allow  all  other  companies  in  an  industry  to  inter- 
vene when  the  Commission  chooses  to  bring  a  case  against 
a  single  company,  or  to  permit  the  Commission  to  bring  all 
companies  in  together.  The  result  Avould  be  the  making  of 
a  rule  applicable  to  the  industry,  which  could,  of  course,  be 
reviewed  on  appeal  in  the  same  manner  in  which  a  decision 
in  a  case  against  a  single  respondent  would  be. 

The  question  to  determine  is  how  far  Congress  wishes  to 
grant  authority  in  this  respect.  For  all  practical  purposes, 
it  would  seem  that  the  Commission  already  has  the  authority, 
except  that  it  is  required  to  go  through  the  cumbersome 
procedure  of  trying  each  case  separately.  There  are  advan- 
tages to  business  in  having  the  determination  made  in  a  rule 
making  procedure,  rather  than  merely  as  a  litigated  case. 
When  the  decision  is  made  in  accordance  with  the  ordinary 
procedure  of  a  litigated  case,  the  single  respondent  may 
not  be  in  a  position  to  bring  before  the  Commission  all  of 
the  data  and  information  with  respect  to  the  industry  which 
would  demonstrate  the  reasonableness  of  the  practice  and  its 
propriety  in  that  industry.  Accordingly,  Avhen  proceeding 
case  by  case,  the  Commission  may  either  through  design  or 
through  inadvertence  pick  a  case  which  is  not  typical  and 
render  a  decision  that  the  practice  is  a  violation.  After 
affirmance  of  such  a  decision  by  a  court,  it  might  be  very 
difficult  for  the  rest  of  the  industry  to  persuade  the  Com- 
mission that  the  practice  was  not  generally  undesirable  in 
that  industry.  Therefore,  it  might  be  more  desirable  either 
to  permit  the  Commission  to  have  a  rulemaking  hearing  at 
which  the  entire  industry  could  be  heard,  and  make  a  joint 
presentation  of  the  facts  with  respect  to  that  industry,  or 
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even  to  permit  members  of  an  industry  to  intervene  in  a 
case  where  they  felt  that  the  result  of  the  proceedings  against 
the  particular  respondent  might  affect  the  entire  industry. 

An  additional  quasi-legislative  function  which  the  Com- 
mission might  have  would  be  to  promulgate  rules  with  respect 
to  competition.  A  ruling  such  as  the  basing  point  decision 
in  the  Cement  case,  while  technically  limited  to  that  particu- 
lar industry,  was  considered  by  many  persons  in  industry, 
and  apparently  by  the  Congress,  as  in  effect  constituting  a 
rule  outlawing  basing  points  throughout  the  country.  If  the 
Commission  is  considered  as  a  body  of  experts  of  from  9 
to  15  Commissioners  whose  responsibility  it  is  to  study  the 
nature  of  competition,  and  to  endeavor  to  establish  rules, 
either  on  a  case  by  case  or  on  an  industrywide  basis,  which 
will  serve  the  purposes  stated  by  Congress  of  maintaining 
effective  competition,  it  might  be  advisable  to  permit  this 
Commission  to  perform  as  an  aid  to  the  standing  congres- 
sional committees.  The  Commission  is  authorized  now,  when 
specifically  requested  by  Congress,  to  make  reports  on  various 
problems.  In  the  past  it  has  made  numerous  reports,  notably 
the  report  on  chainstores  in  1935,  and  the  report  on  mergers 
in  1955.  In  view  of  the  complexities  of  the  problem  of  regu- 
lation of  competition,  it  might  be  desirable  to  allow  this 
Commission  to  initiate  rules  of  a  nationwide  nature.  In  such 
cases,  the  procedure  would  be  to  first  make  a  thorough  eco- 
nomic study  to  indicate  that  a  rule  might  be  desirable. 
Then  extensive  hearings  could  be  held  similar  to  congres- 
sional committee  hearings,  at  which  all  interested  persons 
could  be  given  an  opportunity  to  be  heard.  The  Commission 
could  then  make  a  report  and  formulate  a  rule. 

Objections  to  endowing  the  Commission  with  rulemaking 
power  have  been  urged  on  the  ground  that  the  Commission 
might  be  tempted  to  exceed  its  statutory  authorization  by 
promulgating  rules  not  encompassed  by  the  legislative  intent. 
This  contingency  could  be  provided  against  in  1  of  2  ways. 
Either  the  rules  promulgated  by  the  Commission  might  be 
made  subject  to  a  sort  of  congressional  veto — i.e.,  they  could 
be  submitted  to  Congress,  and  become  final  if  not  rejected 
within  a  fixed  period  of  time  (60  to  90  days),  similarly  to 
the  Federal  Rules  of  Civil  Procedure,  prepared  by  the 
Supreme  Court.  Or,  in  the  alternative,  they  could  be  sub- 
mitted to  Congress  as  specific  legislative  proposals,  to  become 
effective  only  upon  adoption  by  the  legislature.  To  insure 
action  on  any  measures  proposed,  provision  might  be  made 
for  the  consideration  of  such  proposals  by  a  committee  of 
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each  of  the  Houses  of  Congress,  which  would  have  the  obli- 
gation to  report  thereon. 

Commissioners 

The  proposed  increase  in  volume  and  importance  of  the 
work  to  be  handled  by  the  Commission  would  necessitate 
an  increase  in  its  membership  from  the  present  5  to  from  9 
to  15  Commissioners,  to  be  appointed  by  the  President,  with 
the  advice  and  consent  of  the  Senate.  Consideration  should 
be  given  to  providing  for  life  tenure.  They  should  receive 
the  same  salaries  as  Tax  Court  judges.  They  should  be 
removable  only  for  causes  to  be  stated  in  the  Commission's 
organic  act,  after  public  hearing.  It  is  suggested  that  the 
enumeration  of  causes  for  removal  could  follow  the  model 
of  the  act  creating  the  original  Board  of  Tax  Appeals — 
inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  This 
accords  with  the  recommendation  of  the  Hoover  Commission's 
1949  Committee  Keport  on  Independent  Regulatory  Com- 
missions  (34). 

The  number  nine  has  been  selected  arbitrarily,  in  order 
to  permit  the  division  of  the  Commission  into  panels  of  three 
Commissioners  each  for  convenience  and  speed  in  the  decision 
of  matters  before  it.  It  may  be  found  preferable  to  constitute 
the  Commission  with  12  or  15  Commissioners. 

The  recommendation  that  the  Commissioners  have  life 
terms,  security  of  tenure,  and  high  salaries  is  designed  to 
attract  highly  qualified  persons  to  fill  these  positions,  and 
to  encourage  careful  appointments  on  the  basis  of  merit. 
In  1919,  the  Hoover  Commission's  Committee  on  Independent 
Regulatory  Commissions  made  a  similar  recommendation, 
finding  that — 

*  *  *  with  the  present  scale  of  salaries  for  the  commissions,  it 
has  become  harder  and  harder  to  attract  men  of  caliber  and 
capacity  for  the  arduous  work  required  or  to  retain  them  on  the 
commission  for  substantial  periods  once  they  have  been  appointed 
(Hoover  1949  Report.,  p.  24). 

The  Committee  emphasized  that  the  "most  important  re- 
quirement for  effective  performance"  of  regulatory  agencies 
is  "ability  and  integrity"  of  their  members.  It  recommended 
that  the  President  and  Senate  seek  "to  appoint  the  best  quali- 
fied men  available"  and  recognized  "that  these  positions  are 
too  important  to  provide  comfortable  berths  for  faithful 
party  members  or  lameducks"  (Hoover  1949  Report,  p.  33). 
In  particular,  the  Committee  criticized  the  "mediocre  ap- 
pointments" which  have  in  the  past  been  made  to  the  Federal 
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Trade  Commission  (Hoover  1949  Report,  p.  119),  noting  that, 
with  exceptions,  they  have  been  made  ''with  too  little  interest 
in  the  skills  and  experience  pertinent  to  the  problems  of  com- 
petition and  monopoly,  and  too  much  attention  to  service  to 
political  party''  (Hoover  1949  Report,  p.  125). 

A  review  of  appointments  made  to  the  Federal  Trade  Com- 
mission reveals  that,  although  the  majority  of  appointees 
had  legal  training,  very  few  had  a  background  which  suited 
them  especially  to  this  service.  Not  one  noted  economist  has 
ever  served  on  the  Commission. 

The  provision  for  life  tenure  for  the  Commissioners  would 
mean  that  an  appointee  would  have  sufficient  time  to  learn 
his  job,  even  though  he  might  lack  economic  expertness  at 
the  time  of  his  appointment.  It  is  expected  that  the  combina- 
tion of  longer  terms,  higher  salaries,  and  the  elevation  of  the 
dignity  and  status  of  the  Commission  would  attract  men  of 
the  highest  ability  to  these  positions,  and  would  influence  the 
President  to  make  appointments  on  the  basis  of  merit  rather 
than  party  considerations. 

Hearing  examiners 

Under  the  proposed  setup,  the  Commission  would  con- 
tinue to  employ  hearing  examiners,  to  conduct  hearings 
throughout  the  country  for  the  convenience  of  parties  and 
witnesses,  and  to  prepare  findings  of  fact,  conclusions  of  law, 
and  initial  decisions  based  thereon.  Questions  of  law  as  dis- 
tinguished from  questions  of  fact,  and  appeals  from  the  deci- 
sions of  hearing  examiners,  would  be  heard  in  the  first  in- 
stance by  a  panel  of  three  commissioners.  If  the  decision  of  the 
panel  is  not  unanimous,  it  would  automatically  be  reviewed 
by  the  full  Commission.  Further,  if  the  panel,  even  though 
unanimous,  finds  the  question  to  be  one  of  first  impression, 
or  of  great  importance,  it  may  certify  the  same  to  the  full 
Commission.  With  all  such  cases  being  determined  by  the 
full  Commission,  uniformity  of  decision  and  interpretation 
of  the  law  would  be  achieved.  The  utilization  of  hearing 
examiners  would  permit  the  commissioners  to  devote  their 
full  time  to  the  determination  of  the  basic  legal  and  economic 
questions  involved  in  each  case.  In  the  event  the  Commission 
should  find  that  a  hearing  had  been  conducted  improperly, 
without  due  regard  for  the  rights  of  the  parties,  or  that  there 
was  insufficient  evidence  to  support  the  findings  of  the  hear- 
ing examiner,  it  could  either  remand  the  case  to  another  hear- 
ing examiner  for  retrial,  or  conduct  such  retrial  itself,  either 
as  a  three-commissioner  panel,  or  in  banc.   Decisions  of  hear- 
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ing  examiners  would  be  reviewable  by  the  Commission  on  the 
basis  of  the  weight  of  the  evidence. 

The  advantages  of  this  procedure,  presently  employed  by 
the  Commission,  were  well  stated  in  the  Commission's  com- 
ments on  the  1955  Hoover  Commission  Report  on  Legal  Serv- 
ices and  Procedure: 

*  *  *  The  ambulatory  method  of  trial,  which  constitutes  an 
integral  part  of  the  Commission's  procedure,  usually  precludes 
the  necessity  of  requiring  witnesses  to  travel  long  distances  and 
to  transport  voluminous  records  to  a  single  fixed  point  of  hear- 
ing. Many  respondents  and  witnesses  are  thus  relieved  of  the 
cost  and  inconvenience  of  protracted  litigation  at  locations  distant 
from  their  own  homes  and  records.  The  evidence  in  such  pro- 
ceedings is  also  presented  before  experienced  hearing  examiners 
of  the  Commission,  imposing  no  undue  burdens  upon  the  time 
of  juries,  district  court  judges,  or  members  of  the  Commission, 
and  after  the  hearings  are  concluded,  the  Commission  has  ample 
opportunity  to  analyze  the  records,  to  deliberate  upon  its  deci- 
sions and  carefully  to  formulate  its  findings  and  orders  without 
delaving  or  impeding  the  trial  of  other  cases  (FTC  Comments, 
p.  71). 

In  the  absence  of  an  appeal  from  the  initial  decision  of 
the  hearing  examiner,  that  decision  would  become  the  judg- 
ment of  the  Commission,  as  it  does  now,  with  all  the  force 
and  effect  of  an  affirmed  decision.  The  Commission,  in 
reviewing  the  decisions  of  its  hearing  examiners,  should  be 
guided  by  the  weight  of  the  evidence.  This  is  essential,  as 
the  decisions  are  those  of  the  Commission,  and  not  of  the 
examiners.  However,  decisions  of  the  Commission  should 
be  reviewable  on  appeal  only  to  the  extent  that  they  are 
presently  reviewable;  findings  should  be  conclusive  "if  sup- 
ported by  testimony."  This  would  enable  the  Commission 
to  retain  the  advantage  of  permitting  the  introduction  of 
important  relevant  evidence  inadmissible  in  the  regular 
courts  under  exclusionary  rules  of  common  law.  The  rights 
of  parties  would  be  preserved  by  the  requirement  that  deci- 
sions of  the  Commission  be  supported  bv  legal  evidence  as 
well. 

The  Commission  should  have  the  aid  of  economic  con- 
sultants as  well  as  legal  assistants.  The  commissioners 
should  be  selected  partly  on  the  basis  of  their  familiarity 
with  the  antitrust  field.  The  Commission  should  function 
not  as  a  mere  additional  judicial  tribunal,  but  as  an  expert 
body  in  its  own  field. 

It  is  hoped  that  procedures  will  be  developed  to  speed 
hearings  and  decisions,  and  that  the  aid  of  economic  con- 
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sultants  will  help  the  Commission  to  frame  decrees  suited 
to  the  necessities  of  the  situation.  In  1951,  the  House  Small 
Business  Committee  noted  that  the  Antitrust  Division  of  the 
Department  of  Justice  had  been  more  successful  in  prosecut- 
ing its  cases  than  in  obtaining  appropriate  relief  against  un- 
due concentration  and  monopoly.  "Numerous  legal  triumphs 
have  been  obtained,  but  the  economic  battle  has  all  too  fre- 
quently been  lost"  (Antitrust  Law  Enforcement,  p.  62).  It 
attributed  this  partly  to  the  reluctance  of  the  regular  courts 
to  apply  drastic  remedies  to  insure  the  maintenance  of 
vigorous  competition    (ibid.,  p.  64). 

H.    SUGGESTED  ROLE  OF  BUREAU  OF  ECONOMIC 
RESEARCH 


At  present,  both  the  Antitrust  Division  of  the  Depart- 
ment of  Justice  and  the  Federal  Trade  Commission  maintain 
economic  sections.  The  dual  function  of  the  Antitrust  Divi- 
sion Economic  Section  was  well  described  in  1951  by  the 
House  Small  Business  Committee: 

*  *  *  On  the  one  hand  it  has  important  tasks  to  perform  of 
a  general  investigating  nature  involving  the  scrutiny  of  economic 
trends  in  order  to  determine  basic  antitrust  policy.  On  the  other 
hand  it  has  equally  important  functions  in  assisting  the  investigat- 
ing and  trial  attorneys  in  developing  specific  cases  and  in  advising 
on  the  economic  aspects  of  litigation  and  relief  (Antitrust  Law 
Enforcement,  p.  49). 

This  comment  applies  equally  to  the  Federal  Trade  Com- 
mission Economic  Section. 

At  its  inception,  it  was  believed  that  the  Federal  Trade 
Commission  would  fulfill  the  essential  first  function.  The 
Commission's  organic  act  endowed  it  with  broad  powers  of 
investigation,  and  conferred  upon  it  the  succession  to  the  old 
Bureau  of  Corporations,  with  the  expectation  that  it  would 
become  "an  indispensable  instrument  of  information  and 
publicity,"  "a  clearinghouse  for  the  facts"  to  guide  both  busi- 
ness and  the  public  (President  Wilson's  address  to  Congress, 
January  20,  1914).  The  Commission  itself  has  characterized 
its  "factfinding  and  economic  reporting  functions"  as  "one 
of  the  Nation's  most  important  instruments  of  antimonopoly 
action"    (1951  Annual  Report,  p.  16). 

However,  the  Commission  has  not  fulfilled  its  promise  in 
this  respect.  It  has,  in  the  past,  produced  important  economic 
studies  and  reports,  but  the  1949  Hoover  Commission  Task 
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Force  on  Regulatory  Commissions  reported  that  this  work 
"instead  of  being  the  backbone"  of  the  Commission's  activi- 
ties, "has  been  allowed  to  dwindle  almost  to  none"  (Hoover 
1949  Report,  p.  125).  The  Commission  protested  vigorously 
against  this  accusation,  upon  two  grounds ;  that  its  economic 
work  had  not  been  neglected,  and  that  any  decline  was  due, 
not  to  internal  causes,  but  to  lack  of  adequate  appropriations 
(FTC  Comments  on  Hoover  1949  Report,  p.  32).  The  Com- 
mission listed  nineteen  reports  published  in  the  period  from 
1911  to  1949  (ibid.,  pp.  36-37).  Its  annual  reports  from  1951 
through  1954  list  16  further  reports  produced  since  1949,  not 
including  the  1955  report  on  corporate  mergers  and  acquisi- 
tions. The  improvement  thus  shown  is  more  apparent  than 
real.  The  report  titles  indicate  that  many  of  the  studies  repre- 
sent little  more  than  collections  of  statistics,  which  might 
more  appropriately  be  prepared  by  the  Department  of  Com- 
merce. Since  1946,  the  Commission  has  also  collaborated 
with  the  Securities  and  Exchange  Commission  in  collecting 
"quarterly  figures,  not  otherwise  available,  setting  forth 
the  main  items  of  a  consolidated  income  statement  and  con- 
solidated balance  sheet  for  manufacturing  corporation"  (1953 
Annual  Report,  p.  44). 

It  is  true  that  the  Commission's  economic  work  suffered 
in  part  by  reason  of  lack  of  funds.  Whereas  in  its  early 
years,  half  of  the  Commission's  staff  was  employed  in  this 
Division,  (Annual  Report,  1918,  32-34,  showing ^406  out  of 
689  so  employed)  today  it  numbers  only  34  out  of  the  total  of 
575  Commission  employees.  This  staff  is  too  small  even  to 
permit  the  most  efficient  utilization  of  the  time  of  its  mem- 
bers, and  the  quality  of  its  reports,  specifically  the  most  recent 
report  on  mergers,  has  suffered  accordingly.  Even  the  piti- 
fully small  group  assigned  to  this  Division  is  not  permitted  to 
devote  its  full  time  to  its  primary  function  of  economic 
investigation  and  reports,  but  is  required  to  assist  the  Com- 
mission's litigation  staff  in  the  preparation  and  trial  of 
specific  cases. 

The  Commission's  annual  reports  show  that  only  a  small 
fraction  (less  than  10  percent)  of  its  total  appropriations 
has  been  devoted  to  the  preparation  of  its  economic  and  finan- 
cial reports  in  recent  years,  despite  the  fact  that  it  receives 
a  special  appropriation  for  its  financial  work  in  cooperation 
with  the  Securities  and  Exchange  Commission.  The  Com- 
mission's annual  reports  show  that  little  importance  is 
attached  to  the  preparation  of  economic  reports  in  compari- 
son with  the  attention  paid  to  the  handling  of  specific  investi- 
gations and  proceedings.     When  the  Commission's  budget 
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request  for  1956  of  $5,368,900  was  cut  to  $4,300,000  by  the 
Bureau  of  the  Budget,  $192,500  was  eliminated  from  the  pro- 
posed appropriation  for  the  Bureau  of  Economics.  (Testi- 
mony before  Committee  on  Independent  Offices  Appropria- 
tions for  1956,  84th  Cong.,  1st  sess.,  February  8,  1955,  p. 
199.) 

It  is  suggested  that  a  Bureau  of  Economic  Research  be 
established,  charged  with  responsibility  for  the  preparation 
of  economic  studies  and  reports  of  the  economy  and  various 
sections  thereof.  The  Bureau's  reports  would  serve  as  in- 
formation for  the  public,  as  the  basis  of  new  legislation  in 
the  antitrust  field,  and  as  a  yardstick  for  the  Bureau  of  Trade 
Regulation,  pointing  out  areas  where  action  is  needed,  and 
indicating  the  effects  of  action  taken  in  the  past.  Investiga- 
tions in  specific  areas  would  be  instituted  by  the  Bureau 
either  upon  its  own  initiative,  or  upon  the  request  of  the 
President,  the  Congress,  the  Federal  Trade  Commission,  or 
the  Bureau  of  Trade  Regulation.  The  need  for  such  an  organi- 
zation was  emphasized  in  1946  by  the  staff  of  the  Monopoly 
Subcommittee  of  the  House  Small  Business  Committee : 

The  TNEC  was  tremendously  valuable  in  bringing  together 
a  great  deal  of  information  on  the  extent  and  seriousness  of  con- 
centration. It  is  no  credit  to  the  effectiveness  of  our  antitrust 
efforts  from  1890  to  1940  that  it  required  a  TNEC  to  do  this. 
To  plan  intelligently  a  determined  and  successful  course  of  anti- 
trust action  requires  continuous  and  accurate  information  on  the 
extent  and  seriousness  of  concentration  on  an  industry-by-industry 
basis.    (U.  S.  v.  Economic  Concentration,  p.  23.) 

Apart  from  the  value  of  such  economic  reports  to  the 
agencies  charged  with  the  development  and  enforcement  of 
our  antitrust  program,  they  would  have  the  benefit  of  pub- 
licizing areas  of  undue  concentration  and  objectionable  prac- 
tices. The  value  of  publicity  as  an  inducement  to  correction 
of  undesirable  conditions  has  been  proved  many  times.  To 
cite  just  one  example,  the  hearings  conducted  by  the  Sub- 
committee, with  their  attendant  publicity,  led  General  Motors 
Corp.  to  correct  at  least  one  inequity  in  its  relationship  with 
its  dealers  by  extending  the  length  of  its  dealer  contracts  to 
5  years. 

This  Bureau  could  be  established  either  as  an  independent 
agency,  or  under  the  Bureau  of  Trade  Regulations,  the  Fed- 
eral Trade  Commission,  or  the  Department  of  Commerce. 

Placing  the  Bureau  of  Economic  Research  under  the 
Bureau  of  Trade  Regulation  has  certain  disadvantages.  Even 
though  it  is  set  up  as  a  separate  division,  the  experience  of 
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the  Federal  Trade  Commission  has  shown  that  the  appropri- 
ations and  personnel  assigned  to  impartial  research  have  been 
diverted  to  work  in  connection  with  the  prosecution  of  specific 
cases.  It  is  believed  that  reports  of  higher  quality  and  stand- 
ing will  be  produced  by  a  body  concerned  only  with  scientific 
investigation  unaffected  by  a  prosecutor's  bias. 

Placing  this  Bureau  under  the  Federal  Trade  Commission 
raises  two  questions  :  (1)  whether  the  Bureau's  studies  can  be 
completely  objective  and  impartial  and  (2)  whether  the  Com- 
mission would  be  unduly  influenced  by  its  economic  views. 
The  objective  studies  and  reports  of  the  Bureau  should,  of 
course,  be  available  to  the  Commission  as  an  aid  in  making 
the  determination  of  economic  questions  coining  before  it. 
The  Bureau's  reports  should  also  be  available  to  the  Bureau 
of  Trade  Regulation  and  to  persons  charged  with  violations. 
If  the  Bureau  investigates  and  makes  reports  on  industry 
conditions  which  are  involved  in  an  adversary  proceeding, 
it  may  be  incompatible  for  the  Commission  to  direct  such  an 
inquiry  and  also  make  a  judicial  determination  involving  use 
of  the  report. 

There  is  logic  for  placing  the  Bureau  in  the  Department 
of  Commerce  which  already  has  responsibility  for  gathering 
a  great  deal  of  the  basic  economic  data  which  will  be  required 
by  the  Bureau  in  making  its  studies.  The  Department  of 
Commerce  already  has  the  statutory  duty  "to  ascertain  what 
articles  are  controlled  by  trusts  or  other  combinations  of 
capital,  business  operations,  or  labor,  and  what  effect  said 
trusts  or  other  combinations"  have  on  production  and  prices. 
(15  U.  S.  C.  172.)  However,  since  the  Department  of  Com- 
merce is  historically  the  spokesman  for  business,  the  Bureau 
might  not  be  so  critical  of  competitive  conditions  as  it  would 
be  if  it  were  independent. 

A  fourth  alternative,  is  to  create  the  Bureau  as  a  com- 
pletely independent  agency.  This  avoids  the  criticisms  raised 
against  placing  it  under  an  existing  agency,  but  runs  into 
another  objection  against  continually  creating  independent 
agencies  with  no  executive  head  to  hold  responsible. 

I.    CRIMINAL  SANCTIONS 

Adoption  of  the  proposal  to  have  the  Federal  Trade  Com- 
mission as  the  principal  body  for  making  judicial  determina- 
tions of  antitrust  problems  would  necessitate  a  reappraisal  of 
the  extent  and  manner  in  which  criminal  sanctions  should 
be  relied  upon  as  a  means  of  achieving  the  objectives  of  effec- 
tive competition. 
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The  Sherman  Act  was  enacted  as  a  criminal  statute. 
Sixty-five  years  of  experience  under  that  law  casts  grave 
doubts  on  the  wisdom  of  that  approach.  The  entirely  different 
approach  which  Congress  adopted  in  1914  is  some  indication 
that  even  by  that  date  there  was  a  change  in  attitude  as  to  the 
proper  approach  to  the  problem  of  maintaining  competition. 
Although  the  Sherman  Act  makes  all  violations  of  its  provi- 
sions criminal,  the  Attorney  General  has  not  considered  it 
desirable  to  bring  criminal  proceedings  in  most  of  the  cases 
which  have  been  brought  under  that  act.  Different  Assistant 
Attorneys  General  have  publicly  stated  that  certain  types  of 
conduct  should  not  be  prosecuted  criminally  and  they  have 
proceeded  only  through  the  civil  process.  The  attitude  of  the 
courts  is  indicated  by  the  fact  that  although  hundreds  of 
criminal  proceedings  have  been  brought  by  the  Department 
of  Justice,  only  in  two  cases  have  businessmen  been  sent  to 
jail  (except  for  racketeering).  The  reluctance  of  the  courts 
to  impose  jail  sentences  may  be  due  to  two  reasons :  first,  that 
the  Sherman  Act  is  so  vague  as  to  make  it  unfair  to  impose 
severe  penalties  upon  persons  who  had  no  definite  way  of 
ascertaining  that  the  conduct  engaged  in  was  prohibited; 
second,  the  general  feeling  that  the  regulation  of  business 
could  not  be  effectively  achieved  by  sending  businessmen  to 
jail  for  ordinary  business  conduct.  Certainly  the  latter  reason 
appears  to  motivate  the  Department  of  Justice  when  it  deter- 
mines to  bring  solely  civil  proceedings  and  not  criminal.  Any 
hope  that  Congress  may  have  entertained  in  1890  that  enact- 
ment of  a  criminal  statute  would  eliminate  the  undersirable 
practices  it  had  in  mind,  has  long  since  been  dissipated.  In 
setting  up  the  Federal  Trade  Commission  in  1914,  Congress 
recognized  that  it  was  more  likely  to  achieve  the  desired 
objectives  through  civil  proceedings,  rather  than  through 
criminal  proceedings. 

The  criminal  process  was  never  adequate  for  the  purposes 
envisioned  by  the  antitrust  laws.  For  many  years  prior  to 
the  enactment  of  the  rules  of  civil  procedure,  the  Department 
of  Justice  had  no  way  to  obtain  any  kind  of  information  or 
evidence  except  through  use  of  the  grand  jury.  Even  today 
it  is  handicapped  by  the  inability  to  compel  the  production 
of  testimony  except  through  grand  jury  proceedings,  or  depo- 
sitions after  the  filing  of  a  civil  complaint.  Yet,  since  1914  the 
Federal  Trade  Commission  has  had  the  authority  to  make 
investigations  in  advance  of  the  civil  proceedings  which  is 
instituted. 

In  the  well-known  TNEC  study  of  Hamilton  and  Till,  in 
discussing  the  use  of  criminal  proceedings  by  the  Antitrust 
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Division  of  the  Department  of  Justice  to  achieve  the  objec- 
tives of  the  antitrust  law,  they  have  this  to  say : 

The  character  of  the  investigation  is  determined  by  the  Division's 
obligation  to  prosecute.  Data  are  collected,  files  are  examined, 
witnesses  are  interviewed,  trade  practices  are  reviewed,  industrial 
structure  is  torn  apart — all  to  the  good  end  of  building  up  a  case. 
In  its  very  nature  such  a  process  is  highly  selective.  As  any  advo- 
cate preparing  for  a  legal  bout,  the  Antitrust  attorney  seizes  what- 
ever is  helpful,  discards  whatever  might  tell  against  him,  draws 
items  together  into  a  purposive  picture.  He  gathers  evidence  in- 
stead of  finding  facts ;  pieces  together  a  conspiracy  rather  than  dis- 
sects trade  practice.  The  grand  total  at  which  he  arrives  is  far 
more  a  recitation  of  wrongdoing  than  a  picture  of  an  industry  at 
work.  *  *  *  The  reduction  of  the  case  to  a  sequence  of  legal  moves 
obscures  the  very  purpose  of  the  suit.  *  *  *  As  the  suit  proceeds,  it 
is  wrong  that  it  is  to  be  hounded  down  rather  than  an  industry 
that  is  to  be  put  in  order.  As  a  result,  Antitrust  is  frequently 
caught  unprepared  by  legal  victory.  When  a  decree  is  to  be  written, 
or  the  fruits  of  success  secured,  it  does  not  have  at  hand  resources 
for  the  follow-up.  The  rounded  picture  of  industrial  practice  is 
absent,  and  adequate  analysis  is  wanting,  the  what-to-do-about-it 
has  not  been  thought  through.  (Hamilton  and  Till,  Antitrust  in 
Action,  TNEC  monograph  16,   (1940)  pp.  33,  34.) 

Hamilton  and  Till  demonstrated  that  not  only  are  crim- 
inal proceedings  an  inappropriate  tool  for  enforcing  freedom 
of  competition,  but  that  their  use  results  in  unfairness  to 
those  subject  to  such  proceedings. 

It  is,  in  fact,  the  criminal  indictment,  rather  than  its  event  in 
pecuniary  penalty  or  prison  sentence,  which  looms  largest  in  the 
minds  of  executives.  No  respectable  citizen  wishes  to  have  his 
name  attainted  by  a  formal  charge  of  crime.  None  relishes  the  dis- 
comfort, the  routine,  the  anxiety  of  the  process  of  arraignment; 
none  wishes  to  be  fingerprinted  in  the  manner  accorded  the  ordi- 
nary criminal.  Thus,  the  stigma  of  the  indictment  tends  to  be  the 
real  punishment.  The  actual  penalty  comes  at  the  beginning, 
rather  than  the  end,  of  the  trial.  The  effect  is  to  punish  by  pre- 
sumption and  not  by  proof.  The  accused  is  branded  with  the 
hypothesis  of  guilt,  which  in  the  office,,  at  the  club,  on  the  golf 
links  he  must  rebut  as  best  he  can.  The  judgment  emerges  from 
the  verdict  of  the  grand  jury;  it  derives  from  an  ex  parte  process 
in  which  he  is  not  heard  in  his  own  behalf.  Thus  the  reality  of  the 
criminal  action  has  strayed  far  from  its  legal  profession — and 
conviction  comes  as  something  of  an  anticlimax.  *  *  * 

Yet,  as  the  matter  stands  today,  the  criminal  action  is  the  law's 
most  effective  sanction.  It  insures  resort  to  the  grand  jury,  access 
to  the  power  of  subpoena,  an  opportunity  for  Justice  to  build  its 


case. 


*  *  * 
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So  long  as  in  resources  and  staff,  Antitrust  is  unable  to  police 
all  American  industry,  its  task  must  remain  largely  preventive. 
And  prevention  moves  by  example ;  it  dangles  before  the  many 
the  fate  of  the  few  (ibid.,  pp.  80-81). 

The  National  Foreign  Trade  Council  believes  that  the 
criminal  action  should  be  used  most  sparingly  with  respect 
to  foreign-trade  situations.  The  average  foreigner  does  not 
distinguish  between  an  indictment  and  a  conviction,  or  be- 
between  the  commencement  of  a  suit  and  judgment  after  trial. 
The  council  favors  action  by  the  Federal  Trade  Commission 
as  a  regulatory  agency,  rather  than  prosecution  by  the  De- 
partment of  Justice.  It  pointed  out  that  in  foreign  affairs, 
action  by  our  Government  is  much  more  damaging  to  the 
enterprise  affected  than  in  domestic  affairs,  and  that  the 
adverse  result  to  American  prestige  is  quite  out  of  proportion 
to  the  ends  to  be  served. 

Some  persons  have  criticized  the  Department  of  Justice 
for  not  bringing  more  criminal  suits,  and  have  deplored  the 
failure  of  the  courts  to  impose  jail  sentences  in  antitrust 
cases.  Since  the  court  have  the  sole  responsibility  under  the 
Constitution  for  the  imposition  of  criminal  penalties,  it  is 
interesting  to  read  their  views  on  this  question.  Individual 
views  of  judges  are  set  forth  verbatim. 

I  find  no  difficulty  in  any  of  the  three  terms  mentioned  [re- 
straint of  trade,  attempt  to  monopolize,  and  substantial  lessening 
of  competition]  when  their  application  arises  in  connection  with 
equity  problems  *  *  *. 

The  situation  is  quite  different  so  far  as  concerns  the  criminal 
and  civil  damage  suits  heard  by  a  jury.  In  my  judgment  no  conduct 
ought  to  be  stamped  as  criminal  unless  its  wrongfulness  would  have 
been  quite  evident  to  a  man  of  good  will,  adequate  intelligence, 
and  legal  experience  acting  at  the  time  that  defendant  acted.  Some 
of  the  criminal  prosecutions  under  the  antitrust  laws  have  been 
directed  at  conduct  which  even  during  the  trial  have  appeared  to 
disinterested,  intelligent  persons  to  be  lawful.  The  criminal  law 
is  not  merely  a  device  for  promoting  particular  economic  and  social 
ends.  It  is  directed  to  the  moral  standards  of  society.  Unless  a 
criminal  statute  either  represents  existing  public  opinion  or  is 
capable  of  molding  immediate  public  response,  it  ought  not  to  be 
enacted. 

I  have  observed  the  Government  has  used  criminal  prosecu- 
tion in  Sherman  antitrust  violations  that  should  have  been  in  the 
civil  branch  of  the  court.  The  burden  of  proof  in  criminal  matters 
is  much  greater  than  in  civil  cases.  Jurors  are  prone  not  to  convict 
since  proof  beyond  a  reasonable  doubt  in  this  type  of  case  is  most 
difficult.    In  one  case,  criminal  in  nature,  which  I  tried  for  many 
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months,  a  verdict  of  "not  guilty"  was  returned  and  this  was  at 
great  expense  to  the  government  and  the  accused. 

I  believe  if  the  proceeding  had  been  tried  in  the  civil  branch 
of  the  court,  injunctive  relief  would  have  been  granted.  It  is  also 
my  opinion  that  since  the  intent  of  the  act  is  to  stop  unfair  compe- 
tition, the  desired  result  can  best  be  achieved  by  securing  injunc- 
tive relief  in  the  civil  branch  of  the  court.  If  the  offender  persists 
in  activity  made  unlawful  by  the  act  after  the  issuance  of  an 
injunction,  the  court  in  a  contempt  proceeding,  which  is  violative 
of  the  order  of  the  court,  has  unlimited  authority  in  imposing  such 
a  fine  or  penalty  as  the  circumstances  merit.  This  is  much  more 
advisable  than  imposing  a  fine,  in  the  first  instance  as  is  done  in 
a  criminal  case,  since  if  the  offender  persists  in  the  violation,  the 
only  remedy  is  to  file  a  new  criminal  prosecution,  or  in  that  event 
institute  a  civil  action  for  injunctive  relief.  It  seems  to  me  that 
using  a  criminal  prosecution  in  the  first  instance  rather  than  a 
civil  proceeding  is  placing  "the  cart  before  the  horse." 

I  would,  therefore,  recommend  that  antitrust  criminal  prosecu- 
tions be  confined  to  those  cases  where  injunctive  relief  has  been 
granted,  which  restrains  the  activities  that  are  violative  of  the  act. 
and  the  offender  has  been  punished  by  the  court  in  a  contempt 
proceeding,  after  which,  if  the  offender  persists,  a  criminal  prosecu- 
tion should  be  instituted.  If  the  courts  were  so  inclined,  a  greater 
enforcement  would  arise  by  the  penalties  imposed  in  contempt 
proceedings  and  no  need  would  exist  for  criminal  prosecutions. 
It  must  be  kept  in  mind  that  for  violations  of  relief  granted  against 
an  offender  in  a  civil  proceeding,  which  is  called  a  contempt  pro- 
ceeding, the  court  has  unlimited  authority  in  the  penalties  imposed. 
While  in  a  criminal  proceeding,  the  court  is  limited  by  legislative 
action  in  the  fine  to  be  imposed. 


I  do  not  think  there  should  be  criminal  punishment  for  offenses 
which  cannot  be  clearly  defined  and  stated  in  the  statute.  And 
my  view  is  that  criminal  punishment  should  not  be  enacted  for 
offenses  which  cannot  be  carefully  particularized  except  to  the 
extent  that  they  have  theretofore  been  well  known  and  defined 
by  the  development  of  the  common  law  or  judicial  decisions  on 
interpretation  of  wording  and  prior  statutes. 


The  terms  used  in  this  question  ["restraint  of  trade,"  "attempt 
to  monopolize,"  and  "substantial  lessening  of  competition"]  are 
generally  too  broad  for  criminal  prosecutions.  They  serve  fairly 
well  in  civil  actions,  but  a  more  specific  statement  of  what  is  pro- 
hibited, if  possible,  would  serve  a  good  purpose. 

I  propose  that  Congress  attach  different  sanctions  to  per  se 
violations  than  to  other  violations  of  the  antitrust  laws. 


I  believe  that  criminal  prosecutions  should  be  instituted  by 
the  Department  of  Justice  for  violation  of  the  antitrust  laws  only 
in  those  cases  in  which  the  violation  is  clear  and  then  only  if  the 
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violation  involves  some  obviously  vicious  or  reprehensible  action. 
*  *  *  I  believe  it  is  unfair  to  prosecute  anyone  criminally  and 
thus  place  a  stigma  on  him,  if  there  is  an  uncertainty  as  to  whether 
what  the  person  did  was  a  violation  of  the  criminal  law. 

It  is  my  view  however,  that  criminal  prosecution  in  antitrust 
cases  should  be  recommended  in  very  few  cases ;  that  a  much 
broader  and  more  satisfactory  result  can  be  reached  in  a  civil 
action,  where  the  court  has  greater  latitude  in  the  introduction  of 
evidence,  and  the  right  to  prohibit  the  continuation  of  the  unlawful 
acts.  It  seems  to  me  that  the  penalty  provision  in  civil  actions  is 
sufficiently  penal  in  its  character  to  properly  satisfy  the  demands 
of  the  law. 


The  proper  application  of  the  criminal  prosecution  as  a 
weapon  of  antitrust  enforcement,  and  the  wisdom  of  retain- 
ing it  at  all  gave  rise  to  expressions  of  differing  opinions 
by  witnesses  appearing  before  the  Subcommittee.  Robert 
R.  Nathan  felt  only  that  the  penalties  provided  in  the  law 
were  too  mild  to  constitute  a  real  deterrent  to  violation  of 
the  law  (II,  600-601). 

However,  several  witnesses  stated  that  the  use  of  criminal 
prosecution  should  be  limited  by  the  nature  of  the  offense. 
Former  Commissioner  Freer  said  that  the  criminal  provi- 
sions of  the  law  should  be  used  "in  the  cases  wThere  criminal 
prosecution  is  warranted"  (III,  1449).  Myron  W.  Watkins 
opposed  extending  criminal  sanctions  to  the  "unfair  methods 
of  competition"  prohibited  by  the  Federal  Trade  Commission 
Act,  because  "these  matters  generally  lie  close  to  the  border 
of  a  code  of  business  ethics  and  that  whole  field  of  law  is 
still  in  a  stage  of  experimental  development,"  and  should 
be  left  "to  the  administrative  authorities"  (I,  276-277). 
Prof.  Louis  B.  Schwartz,  of  the  University  of  Pennsylvania, 
a  member  of  the  Attorney  General's  Committee,  while  he 
recommended  increased  use  of  criminal  penalties  in  cases 
of  well-established  violations  such  as  price  fixing,  said  he 
did  not  favor  their  use  "to  test  new  applications  of  the  anti- 
trust laws"  (I,  212).  Judge  Barnes  stated  that  it  is  in  fact 
the  policy  of  the  Antitrust  Division  not  to  institute  criminal 
action  "unless  there  is  a  hard  core  per  se  violation,"  "a  good 
clean-cut  violation,  well  recognized  by  the  courts"  (I,  307). 
William  Simon  recognized  that  the  criminal  provisions  of 
the  law  operate  as  a  deterrent  to  would-be  violators,  but 
pointed  out  that  "it  is  only  the  civil  suit  that  ever  accom- 
plishes anything"  (III,  1180).  Professor  Adams  made  the 
same  point,  illustrating  it  by  a  graphic  example : 
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In  the  American  Tobacco  Co.  case  of  1946,  a  landmark  victory 
for  the  Government,  which  was  decided  by  the  United  States 
Supreme  Court,  we  had  a  decision  which  could  have  been  the 
basis  for  structural  reorganization  of  that  industry,  but  that  was 
a  criminal  case,  and  the  companies  were  fined  a  total  of  $255,000. 

Why  did  not  the  Justice  Department  follow  this  case  up  with 
a  civil  case  to  demand  structural  reorganization  of  the  industry? 

It  was  pitiful  to  see  the  counsel  for  Liggett  &  Myers  come 
before  the  court  and  say,  "How  does  the  court  want  my  company 
to  change  its  behavior  from  what  it  has  been  in  the  past?  What 
should  we  do  in  the  future  that  we  are  not  doing  now,  or  that  we 
have  done  in  the  past?" 

And,  of  course,  the  court  could  not  answer,  because,  given  the 
oligopoly  structure  of  the  cigarette  industry,  you  are  going  to 
find  the  same  behavior  in  the  future  as  you  had  in  the  past.  In 
other  words,  this  great  victory  for  the  Government,  this  great 
legal  victory,  did  not  do  any  good  at  all,  because  it  was  not 
followed  up  by  a  civil  case  (III,  1015). 

On  this  point,  Professor  Kaysen  noted  that  if  situations, 
rather  than  illegal  conduct,  are  to  be  proceeded  against,  "you 
could  not  possibly  continue,  in  my  judgment,  this  law  as  a 
criminal  statute"  (I,  190). 
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CHAPTER  IV.    DISTRIBUTION  PRACTICES 

This  chapter  deals  with  the  issue  of  the  public  policy 
toward  price  discrimination  as  it  is  reflected  in  the  Robinson- 
Patman  Act. 

The  Robinson-Patman  Act,  while  applied  most  exten- 
sively in  the  field  of  distribution  services,  also  covers  busi- 
ness conduct  which  may  have  socially  undesirable  effects  on 
the  state  of  competition  among  the  original  producers  of  a 
given  commodity.  The  Sherman  Act,  which  reflects  the  basic 
antitrust  policy  toward  competition,  is  also  applicable,  with 
the  exception  of  the  specifically  exempted  area  of  resale 
price  maintenance,  to  the  field  of  distribution  and  is,  indeed, 
conceived  as  providing  a  fundamental  basis  for  any  more 
specific  legislation.  This  interrelated  function  of  the  two 
laws  was  expressed  by  a  noted  economist  thus: 

This  legislation  (Robinson-Patman  Act)  suggests  in  part,  an 
elaboration  and  clarification  of  the  Sherman  Act,  second,  an  effort 
to  continue  the  basic  policy  of  the  Sherman  law  making  clear  its 
application  to  a  specific  practice;  but  these  laws  go  beyond  an 
effort  to  preserve  the  prerequisites  of  competition  among  manu- 
facturers. They  seek  to  avoid  unfair  discrimination  between  dis- 
tributors (A.  R.  Burns,  The  Antitrust  Laws  and  the  Regulation 
of  Competition,  4  Law  &  Contemporary  Problems,  p.  203  (1937) ). 

The  coupling  of  the  two  subjects — price  discrimination 
and  exclusive  dealing — under  the  heading  of  "Distribution 
Practices''  will  be  recognized,  therefore,  as  largely  a  matter 
of  convenience  in  organizing  the  subject  matter. 

Section  2  of  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act,  constitutes  the  primary  antitrust  legislation 
dealing  with  price  discrimination.  The  Robinson-Patman  Act 
is  a  complex  law  dealing  with  many  aspects  of  business  con- 
duct which  may  lead  to  discriminatory  pricing  practices 
adversely  affecting  competition.  Complex  economic  situa- 
tions often  engender  complicated  laws  and  extraordinary 
difficulties  confronted  the  draftsmen  of  the  Robinson-Patman 
Act.  The  situation  was  described  by  Hon.  Robert  E.  Freer, 
a  former  Chairman  of  the  Federal  Trade  Commission,  thus : 

In  1935-36  disquiet  and  anxiety  over  our  country's  economic 
and  social  future  went  deep  *  *  *.  The  general  Washington  atmo- 
sphere during  the  period  1933-36  was  that  of  an  economic  experi- 
mental laboratory.  (Introduction  to  the  Robinson-Patman  Act, 
an  address  delivered  before  the  New  York  State  Bar  Association. 
Jan.  23,  1946,  p.  6;  III,  1435.) 
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A  thorough  understanding  of  the  purposes  of  the  act,  the 
problem  of  its  application,  and  the  issues  it  raises  obviously 
requires  a  detailed  discussion  of  the  specific  provisions  con- 
tained in  this  law.  Before  proceeding  with  such  a  detailed 
discussion  of  the  act,  however,  it  will  be  fruitful  to  devote 
sonic  attention  to  the  more  general  question  of  the  particular 
place  of  this  law  in  the  broader  context  of  antitrust  policy. 

A.    THE  ROLE  OF  THE  ROBINSON-PATMAN  ACT  IN  THE 
ANTITRUST  LAWS 

The  fundamental  policy  of  the  country  with  respect  to 
promoting  and  preserving  competition  is  reflected  generally 
in  the  provisions  of  the  Sherman  Act.  The  broad  provisions 
of  this  Act  constitute  a  framework  within  which  any  addi- 
tional specific  legislation  dealing  with  monopoly  and  com- 
petition is  expected  to  fit.  A  discussion  of  the  particular  role 
of  the  Robinson-Patman  Act  in  the  field  of  the  antitrust  laws 
is  in  effect  an  examination  of  the  relationship  between  the 
Robinson-Patman  Act  and  the  Sherman  Act. 

1.     Opposing  views  as  to  the  existence  of  a  basic  conflict  in  the 
Sherman  and  Robinson-Patman  Acts 

There  are  many  differences  of  opinion  as  to  whether  there 
is  a  basic  conflict  in  philosophy  between  the  Sherman  Act  and 
the  Robinson-Patman  Act.  Virtually  from  the  very  first  days 
of  the  passage  of  the  Robinson-Patman  Act  arguments  have 
been  advanced  that  the  act  is  fundamentally  inconsistent 
with  the  public  policy  toward  competition  which  is  expressed 
in  the  Sherman  Act.  (McLaughlin,  The  Courts  and  the  Rob- 
inson-Patman Act,  4  Law  &  Contemporarv  Problems,  pp.  412, 
413  (1937)). 

These  arguments  have  increased  in  frequency  and  force 
with  the  more  extensive  application  of  the  Robinson-Patman 
Act  by  the  Federal  Trade  Commission.  Witnesses  before  this 
Subcommittee  cited  a  number  of  opinions  of  judges  as  well 
as  economists  and  lawyers  who  have  written  articles  on  the 
subject,  to  show  that  a  conflict  exists  between  the  economic 
assumptions  underlying  the  Robinson-Patman  Act  and  those 
of  the  Sherman  Act*  (III,  1161-1165;  I,  402).  Although  these 
criticisms  frequently  refer  to  specific  clauses  of  the  Robinson- 
Patman  Act  and  particularly  to  the  way  in  which  these 
clauses  have  been  interpreted  by  the  Federal  Trade  Commis- 
sion and  the  courts,  they  strike  not  at  any  detailed  aspect  of 
the  law,  but  rather  at  what  is  conceived  to  be  the  fundamental 
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economic  philosophy  of  the  Kobinson-Patman  Act.  For  ex- 
ample, Mr.  Justice  Jackson  during  the  course  of  oral  argu- 
ment in  the  Standard  Oil  of  Indiana  case  stated : 

The  whole  philosophy — what  troubles  me — the  whole  philoso- 
phy of  the  Sherman  Act  is  to  go  out  and  compete,  get  business, 
fight  for  it.  Now,  the  whole  philosophy  we  are  asked  to  enforce 
here  is  that  you  really  must  not,  you  should  let  this  business  go  and 
not  meet  the  competition.  (Standard  Oil  Co.  (Ind.)  v.  Federal 
Trade  Commission,  340  U.  S.  231  (1951)). 

Similarly,  Wendell  Berge,  a  former  Assistant  Attorney 
General  in  charge  of  the  Antitrust  Division,  testified  before 
this  Subcommittee  that  he  believes  a  conflict  exists  between 
the  objectives  of  the  Sherman  Act  and  the  Robinson-Patman 
Act.  He  said  that  one  encourages  and  the  other  discourages 
price  competition  (I,  81). 

The  view  that  the  provisions  of  the  Robinson-Patman  Act 
are  in  basic  conflict  with  the  fundamental  public  policy 
toward  competition  proceeds  from  the  analysis  of  the  assump- 
tions underlying  the  Sherman  Act.  The  Sherman  Act  pur- 
ports primarily  to  create  conditions  which  would  allow  com- 
petitive processes  to  become  the  most  important  factor  in 
pricemaking.  The  presumption  behind  the  Sherman  Act  is 
that  the  function  of  public  policy  is  to  remove  such  restraints 
on  competitive  behavior  and  to  stop  such  business  conduct  as 
may  lead  to  the  destruction  or  substantial  weakening  of  com- 
petition. The  theory  behind  the  Sherman  Act  is  that  once 
this  task  is  fulfilled,  the  competitive  process  is  free  to  govern 
pricemaking  in  the  business  community.  The  Sherman  Act 
thus  puts  its  faith  in  the  efficacy  of  the  competitive  processes 
as  leading  to  the  greatest  efficiency  and  fairness  and  to  the 
lowest  possible  prices.  The  further  antitrust  legislation  em- 
bodied in  the  Clayton  Act  and  the  Federal  Trade  Commis- 
sion Act  are  seen  as  implementing  the  Sherman  Act  in  that 
they  are  aimed  at  stopping  early  in  their  incipiency  certain 
practices  which  lead  to  substantial  lessening  of  competition. 
With  respect  to  price  discrimination,  for  instance,  the  aid  of 
the  old  section  2  of  the  Clayton  Act  was  to  strike  at  predatory 
price  discrimination  and  thus  to  impede  the  growth  of  monop- 
oly among  the  sellers. 

The  critics  of  the  Robinson-Patman  Act  argue,  however, 
that  the  Act  cannot  be  considered  as  legislation  implementing 
the  general  provisions  of  the  Sherman  Act.  The  restrictions 
imposed  on  business  conducted  by  the  Robinson-Patman  Act 
go  far  beyond  the  stopping  of  practices  which  might  consti- 
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tute  a  threat  to  the  maintenance  of  a  competitive  economy. 
In  the  view  of  these  critics,  the  Robinson-Patman  provisions 
are  rather  more  closely  related  to  the  type  of  rules  that  a 
public  body,  policing  a  regulated  monopoly,  might  want  to 
impose  to  insure  fairness  of  treatment  with  respect  to  the 
monopolists'  customers  (see  Oppenheim,  Federal  Antitrust 
Legislation :  Guideposts  to  a  Revised  National  Antitrust 
Policy,  50  Mich.  L.  Rev.  1139  (1952)  ;  Robert  Austin,  Let's 
Get  Cost  Pricing  Out  of  Our  Laws,  Harvard  Business  Review, 
May  1954).  The  regulatory  aspect  of  the  Robinson-Patman 
Act  is  reflected  strongly  in  the  provisions  of  sections  2  (c), 
2  (d),  and  2  (e)  which  do  not  attempt  to  relate  the  potential 
violation  of  the  law  to  any  detrimental  effect  on  competition. 
More  significantly,  perhaps,  from  the  viewpoint  of  the  law's 
impact  on  business  conduct,  the  inclusion  of  the  phrase  "to 
injure,  destroy  or  prevent  competition  with  any  person"  in 
section  2  (a)  of  the  Robinson-Patman  Act  indicates  that  it  is 
concerned  with  protecting  individual  instances  of  competi- 
tion and  particular  competitors,  rather  than  the  vitality  of 
competition  in  a  given  market. 

The  implication  of  the  regulatory  nature  of  the  Robinson- 
Patman  Act's  provisions,  according  to  this  view,  is  that  the 
act  assumes  that,  even  if  the  conditions  imposed  on  the  busi- 
ness community  by  the  Sherman  Act  are  fulfilled,  the  unregu- 
lated market  processes  will  not  lead  to  socially  desirable 
results.  More  specifically,  the  Robinson-Patman  Act  appears 
to  assume  that  the  market  and  monopoly  power,  possessed  by 
particular  firms,  is  so  widespread  in  the  economy  that  it  is 
necessary  to  regulate  the  actual  process  of  pricemaking  by 
individual  large  firms  in  order  to  protect  smaller  enterprises 
among  their  competitors  and  customers  (Levi,  The  Robinson- 
Patman  Act — Is  It  in  the  Public  Interest?,  address  before  the 
ABA,  Section  of  Antitrust  Law  60  (1952)  ;  also  Adelman, 
The  Consistency  of  the  Robinson-Patman  Act,  6  Stanford 
Law  Review  3  (1953) ).  In  the  view  of  these  critics  the  Rob- 
inson-Patman Act's  emphasis  on  the  regulation  of  individual 
price-making  stems  from  the  distrust  of  the  results  of  normal 
processes  and  gives  rise  to  the  fundamental  conflict  with  the 
Sherman  Act's  faith  in  the  efficacy  of  competition  as  the  main 
factor  influencing  prices. 

The  anticompetitive  effects  of  the  Robinson-Patman  Act, 
as  it  has  been  interpreted  by  the  Federal  Trade  Commission, 
are  seen  as  resulting  from  the  above-indicated  philosophical 
basis  of  the  law,  and  its  conflict  with  the  economic  policy  re- 
flected in  the  Sherman  Act.  Thus,  vigorous  competition, 
which  is  presumed  to  take  place,  once  the  Sherman  Act  re- 
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quiremeuts  are  fully  met,  involves  aggressive  price  policy  on 
the  part  of  individual  firms,  geared  to  the  conditions  char- 
acterizing particular  transactions.  This  may  mean  granting 
of  special  price  concessions  in  order  to  win  an  important  cus- 
tomer. On  the  part  of  the  buyer,  vigorous  competition  may 
necessitate  a  policy  of  haggling  for  lower  prices  and  special 
deals.  The  result  of  such  competition  is  that  at  any  given 
point  of  time  there  are  differences  in  prices  which  particular 
customers  of  a  given  firm  are  charged.  But  the  very  process 
of  offering  or  obtaining  special  price  concessions  is  said  to 
stimulate  a  general  market  contest  for  the  customers'  busi- 
ness and  thus  lead  to  lower  prices,  and  consequently,  con- 
stant pressure  on  individual  firms  to  improve  their  methods 
of  production  and  sale.  Thus,  the  regulatory  provisions  of 
the  Robinson-Patman  Act  are  seen  as  impeding  significantly 
this  competitive  contest  envisaged  by  the  Sherman  Act 
philosophy.  Such  provisions  of  the  act  as  section  2  (d)  or 
2  (e) ,  for  instance,  appear  to  assume  that  each  customer  is  of 
equal  importance  to  the  seller  and  requires  a  "fairness"  of 
treatment  which  may  be  incompatible  with  the  actual  condi- 
tions under  which  business  is  transacted.  The  section  2  (b) 
provision  as  originally  interpreted  by  the  Federal  Trade 
Commission,  limits  the  indivdual  seller's  ability  to  compete 
for  particular  customers'  business,  while  section  2  (f)  re- 
stricts a  buyer  in  his  attempt  to  obtain  terms  of  purchase  as 
favorable  as  possible.  Most  significantly,  the  protection 
offered  to  smaller  dealers  under  the  "injury  to  competition" 
provision  of  section  2  fa)  of  the  act,  encourages  complete 
uniformity  of  prices  among  a  firm's  customers  and  restricts 
price  reductions  in  response  to  pressures  of  aggressive  buyers. 
While  aiming  thus  at  an  equality  of  treatment  for  all 
customers,  in  a  manner  reminiscent  of  price  regulation  by  a 
public  utilities  commission,  the  Robinson-Patman  Act  is 
said  to  limit  significantly  the  kind  of  aggressive  price-making 
accompanied  by  intensive  bargaining  and  haggling,  which 
undermines  the  rigidities  of  prices  in  particular  industrial 
markets.  The  result  of  this  limitation  is  a  tendencv  toward 
price  uniformities  which  are  likely  to  remain  undisturbed 
by  the  kind  of  aggressivelv  competitive  price  and  sales 
policies  which  are  presumably  contemplated  by  thp  under- 
lying philosophy  of  the  Sherman  Act.  One  prominent  lawyer 
summed  this  up  thus: 

The  Robinson-Patman  Act.  as  interpreted,  requires  "soft  com- 
petition". It  will  not  permit  various  types  of  pure  competition 
which  might  in  i lire  a  competitor,  even  two  or  three  times  removed 
from  the  seller.    Tt  condemns  a  variation  in  prices  in  bargaining 
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to  get  the  business  of  various  customers,  or  to  obtain  a  product 
from  various  sellers  that  may  have  the  effect  of  injuring  (a) 
a  competitor  of  the  seller,  (b)  a  competitor  of  the  buyer,  (c)  a 
competitor  of  the  customer,  of  the  seller  other  than  the  buyer,  or 
(d)  a  competitor  of  a  customer  of  the  buyer.  This  is  a  legal 
barbed-wire  entanglement,  ignoring  the  fact  that  competition  *  *  * 
is  uncomfortable  for  someone.  At  best  it  tends  to  rigidify  market 
prices,  and,  at  worst,  encourages  the  opposite  of  competition. 
(Blackwell  Smith,  Effective  Competition:  Hypothesis  for  Modern- 
ising the  Antitrust  Laws,  26  NYU  Law  Review  3,  p.  410). 

The  anticompetitive  effects  of  the  Robinson-Patman  Act 
as  seen  by  its  critics  are  not  limited,  however,  to  its  tendency 
to  encourage  price  uniformities  and  rigidities.  The  critics 
of  the  act  argue  that  one  of  the  important  purposes  and 
effects  of  the  act  is  also  to  discourage  certain  structural 
changes  in  the  methods  of  business  conduct  which  are  a 
natural  result  of  the  competitive  contest,  leading  to  the 
constant  pursuit  of  greater  efficiency  and  lower  cost  of 
production  and  sales.  This  point  was  stated  by  Prof.  Richard 
B.  Hefiebower,  one  of  the  expert  witnesses  who  appeared 
before  the  Subcommittee,  thus : 

The  purpose  (of  the  act)  was  not  merely  to  restrain  those 
that  have  a  clear  power  to  damage  competition,  but  also  to  inhibit 
those  buying  and  selling  methods  which  were,  basically,  adapta- 
tions to  technological  developments  but  which  would  change  the 
relative  role  of  small,  independent  businesses  and  of  large  com- 
panies (III,  983). 

What  is  the  basis  of  the  above  argument?  The  purpose 
of  price  competition,  as  presumably  visualized  by  the  public 
policy  reflected  in  the  Sherman  Act,  is  expected  to  lead  to 
progressive  increase  in  efficiency  of  business  conduct.  The 
function  of  price  competition  is  not  only  to  assure  consumers 
of  the  lowest  prices  possible,  but  also  to  impose  pressure  on 
businessmen,  interested  in  maintaining  satisfactory  profit 
records,  to  search  constantly  for  more  efficient  and  cheaper 
methods  of  production  and  distribution.  It  is  claimed,  how- 
ever, by  a  few  critics  of  the  Robinson-Patman  Act  that  some 
of  the  act's  provisions  are  aimed  directly  at  such  cost-reduc- 
ing innovations  in  the  field  of  distribution  and  that  the  act 
constitutes  thus  an  attempt  "to  impede  efficient  marketers  in 
distributing  goods  more  cheaply  to  the  consumer/'  (III, 
1168.)  Specifically,  critics  point  to  the  "quantity  limits' 
provision  of  section  2  (a)  of  the  act,  which  empowers  the 
Federal  Trade  Commission  to  impose  limitations  on  quantity 
discounts  even  when  such  discounts  are  justified  by  actual 
cost  savings  to  the  seller.    They  also  point  to  section  2  (c) 
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of  the  act  which  prohibits  the  collection  of  brokerage  fees 
by  a  buyer  even  when  he  buys  directly  from  the  seller  who 
may  customarily  use  brokers  in  his  other  transactions,  and 
to  the  difficulties  encountered  by  integrated  wholesalers-re- 
tailers who,  under  the  current  interpretation  of  the  Robinson- 
Patman  Act,  have  not  been  allowed  to  receive  the  customary 
functional  discounts  applicable  to  that  portion  of  their  pur- 
chases which  are  resold  at  retail.  All  of  the  above  restrictions 
represent,  in  the  view  of  these  critics,  an  impediment  to 
structural  and  technological  changes  in  the  process  of  distri- 
bution resulting  from  the  normal  processes  of  competition. 
Their  purpose  and  effect,  they  contend,  is  to  inhibit  the 
growth  of  new  structural  forms  of  distribution — such  as 
chainstores,  integrated  wholesale-retail  department  stores, 
or  gasoline  distributors — which  utilize  economies  of  scale 
and  of  vertical  and  horizontal  integration  and  bring  to  the 
consumers  the  benefit  of  technological  advances. 

It  is  not  possible  here  to  include  a  detailed  discussion  of 
the  specific  analyses  which  the  critics  of  the  Robinson- 
Patman  Act  have  made  of  the  effects  of  particular  provisions 
of  the  act,  or  the  case  studies  and  examples  drawn  from  the 
actual  decisions  of  the  Federal  Trade  Commission  involving 
the  Robinson-Patman  Act.  Some  of  these  discussions  will 
oe  summarized  before  concluding  this  chapter  of  the  report. 
With  respect  to  the  issue  of  the  role  played  by  the  Robinson- 
Patman  Act  in  the  broader  context  of  antitrust  policy,  how- 
ever, the  position  of  the  critics,  discussed  above,  may  be 
briefly  summarized  here  as  follows:  The  Robinson-Patman 
Act,  despite  its  superficial  resemblance  to  the  old  section  2  of 
the  Clayton  Act,  represent  a  departure  from  the  public 
policy  which  puts  its  faith  in  the  efficacy  of  competitive 
processes  as  a  chief  instrument  of  price  determination  and 
as  a  stimulus  to  greater  efficiency.  Both  in  its  philosophy, 
which  emphasizes  the  close  regulation  of  business  practices 
of  large  companies  in  order  to  protect  smaller  competitors, 
and  its  actual  effect,  viz,  inhibiting  vigorous  price  competi- 
tion and  impeding  progressive  changes  in  the  methods  of 
business  conduct,  the  act  is  related  more  closely  to  the  de- 
pression-born attempts  to  control  competition  (such  as 
NRA  codes)  than  to  the  principles  of  the  Sherman  Act 
which  constitute  the  basis  of  the  Nation's  antitrust  policy 
(III,  938;  II,  616-617). 

The  defenders  of  the  Robinson-Patman  Act  have  generally 
denied  the  validity  of  the  contention  that  the  act — both  in  its 
philosophy  and  in  its  application — is  in  conflict  with  the  basic 
antitrust  policy.  At  least  one  supporter  of  the  Robinson-Pat- 
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man  Act,  however,  has  stated  with  respect  to  the  Sherman 
and  Robinson-Patman  Acts : 

It  is  our  understanding  that  the  two  are  not  necessarily  parts  of  a 
whole.  The  Robinson-Patman  Act,  while  dealing  with  price  dis- 
crimination, is,  as  we  see  it,  not  a  phase  of  antitrust  as  such  (Testi- 
mony of  Benjamin  Werne,  counsel,  United  Fresh  Fruit  and  Vege- 
table Association,  before  Antitrust  Subcommittee,  House  of  Repre- 
tatives,  May  23,  1955,  II,  639). 

Moreover,  Prof.  Louis  Schwartz,  one  of  the  leading  sup- 
porters of  the  Robinson-Patman  Act,  in  his  dissent  to  the 
Report  of  the  Attorney  General's  Committee  To  Study  the 
Antitrust  Laws,  has  stated: 

The  Robinson-Patman  Act  is  an  unhappy  necessity.  It  tends  to 
encourage  price  rigidity  inconsistent  with  Sherman  Act  objectives ; 
but  on  the  other  hand  it  curbs  the  power  of  corporate  giants  who 
would  otherwise  be  relatively  free  to  undermine  their  own  smaller 
competitors  by  price  discrimination,  or  to  raise  havoc  with  competi- 
tion among  their  customers  *  *  *  (Hearings  before  Antitrust  Sub- 
committee, House  of  Representatives,  May  1955,  I,  258). 

In  the  view  of  the  act's  supporters  the  Robinson-Patman 
Act  remedies  some  of  the  obvious  inadequacies  of  the  old  sec- 
tion 2  of  the  Clayton  Act,  and  constitutes  an  effective  instru- 
ment implementing  the  provisions  of  the  Sherman  Act  which 
provides  a  broad  framework  of  the  nation's  antitrust  policy 
(III,  956,  1435-143G).  As  in  the  case  of  the  criticisms  of  the 
act,  the  arguments  supporting  the  legislation  refer  not  only 
to  the  basic  problems  of  the  role  of  the  Robinson-Patman  Act 
in  the  general  policy  of  maintaining  competition,  but  also  the 
purposes  and  effects  of  particular  provisions  of  the  act.  These 
arguments  in  support  of  particular  sections  of  the  act  will 
be  discussed  in  the  following  pages.  However,  even  without 
going  into  these  specific  problems  it  is  possible  to  reconstruct 
here  the  basic  position  of  the  Act's  supporters  with  respect  to 
the  alleged  conflict  between  the  Robinson-Patman  Act  and 
the  remainder  of  the  antitrust  laws. 

In  the  first  place  it  is  claimed  by  the  supporters  of  the 
Robinson-Patman  Act  that  those  who  allege  the  existence 
of  a  fundamental  conflict  between  the  Sherman  and  the 
Robinson-Patman  Acts  misunderstand  the  philosophical 
foundation  of  the  Sherman  Act.  The  Sherman  Act,  it  is  said, 
constitutes  much  more  than  an  expression  of  an  economic 
policy  of  outlawing  restraints  of  trade  and  suppressing  at- 
tempts to  monopolize  it,  A  major  purpose  of  the  act  was 
also  to  insure  that  the  victory  in  the  competitive  contest 
would  not  be  a  result  of  the  use  of  monopoly  power  stemming 
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merely  from  the  size  of  some  of  the  contestants.  Mr.  Henry 
Bison,  associate  general  counsel  of  the  National  Association 
of  Retail  Grocers,  testifying  before  this  Subcommittee  ex- 
pressed this  thought  in  the  following  way : 

A  basic  consideration  was  of  course  the  desire  to  preserve  and 
encourage  those  conditions  in  the  market  which  gave  the  public 
the  benefit  of  competition.  But  the  primary  object  of  the  Sherman 
Act  was  not  limited  to  preventing  concerted  action  in  restraint  of 
trade  or  action  that  monopolizes  trade.  These  were  its  prohibitions 
in  the  generic  sense,  but  one  of  the  fundamental  purposes  of  the 
Sherman  Act  was  to  secure  equality  of  opportunity  for  business, 
regardless  of  size  (III,  1417). 

Another  witness,  Professor  Joel  B.  Dirlam,  cited  an  ex- 
haustive study  of  a  Swedish  scientist,  Dr.  Hans  B.  Thorelli, 
who  concluded  that — 

the  immediate  beneficiary  legislators  had  in  mind  (in  passing  the 
Sherman  Act  in  1890)  was  in  all  probability  the  small-business 
proprietor  or  tradesman  whose  opportunities  were  to  be  safe- 
guarded from  those  recently  evolving  elements  of  business  that 
seemed  so  ''strange,  gigantic,  ruthless,  and  awe-inspiring  *  *  *  The 
Sherman  Act  is  not  to  be  viewed  exclusively  as  an  expression  of 
economic  policy  *  *  *"  (III,  955). 

What  Mr.  Bison,  Professor  Dirlam,  and  others  argue,  in 
effect,  is  that  the  Sherman  Act  reflects  a  broad  social  policy 
of  preserving  the  very  process  of  competition  by  offering 
protection  to  the  relatively  weak  competitors  against  disad- 
vantages resulting  from  the  inequality  of  bargaining  position 
and  the  exercise  of  monopolistic  power. 

If  it  is  recognized  that  securing  a  "fair  deal"  for  competi- 
tive business  firms,  that  is,  a  protection  from  coercive  tactics 
reflecting  market  power  of  particular  competitors,  is  one  of 
the  major  goals  of  antitrust  policy,  then,  the  defenders  of  the 
Robinson-Patman  Act  argue,  there  seems  to  be  no  ground  for 
belief  that  the  Robinson-Patman  Act  is  in  conflict  with  the 
other  antitrust  laws.  The  Sherman  Act  was  intended  to  pro- 
tect the  competitive  process  against  unfair  practices  stem- 
ming from  monopolistic  power;  the  Robinson-Patman  Act 
constitutes  a  continuation  of  the  same  policy,  implementing 
further  the  general  aims  of  the  older  legislation.  The  par- 
ticular provisions  of  the  Robinson-Patman  Act  thus  aim  at 
the  elimination  of  such  competitive  advantages  of  large  firms 
as  result  from  greater  economic  efficiency  but  from  their 
bargaining  power  which  reflects  a  monopolistic  (monopso- 
nistic)  position  in  the  relevant  market,  Insofar  as  it  limits 
the  granting  of  price  differentials  which  reflect  not  the  true 
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cost  savings,  resulting  from  more  efficient  methods  of  opera- 
tion, but  rather  the  monopoly  power  of  the  buyer  or  the 
seller,  they  contend  that  the  Robinson-Patman  Act  contrib- 
utes both  to  the  preservation  of  equality  of  opportunity  in 
the  business  world  and  the  maintenance  of  the  policy  which 
predicates  success  in  the  competitive  contest  on  efficiency 
rather  than  the  application  of  coercive  tactics. 

In  the  second  place,  the  supporters  of  the  Robinson- 
Patman  Act  argue  that  in  considering  the  alleged  conflict 
between  the  Robinson-Patman  Act  and  the  rest  of  the  anti- 
trust legislation,  one  must  take  into  account  not  only  what 
may  have  been  the  underlying  philosophy  of  the  Sherman  Act, 
but  also  the  actual  functioning  of  the  antitrust  laws  over 
the  past  decades  and  their  effects  on  the  market  structures 
of  the  present-day  economy.  The  American  economy  is  char- 
acterized by  the  existence  of  many  markets  in  which  relatively 
few  sellers  (3,  4,  or  5)  furnish  a  very  large  proportion  of  the 
total  supply  of  a  given  product.  In  some  of  these  markets  one 
firm  alone  may  possess  a  very  considerable  degree  of  market 
power,  i.e.,  it  can  pursue  over  long  periods  of  time  price  and 
production  policies  which  are  relatively  free  from  competitive 
constraints.  In  other  markets,  as  one  of  the  economic  wit- 
nesses before  this  Subcommittee  testified,  something  like 
joint  action  may  result  even  though  each  oligopolist  pursues, 
independently,  his  own  self  interest  (III,  942).  In  this 
latter  type  of  situation  the  few  rivals  may  jointly  exercise  a 
significant  control  of  the  market;  i.e.,  their  joint  (parallel) 
action  may  control  price  and  output  policies.  It  should  be 
emphasized  that  the  relative  control  of  the  market  or  posses- 
sion of  market  power,  in  the  sense  described  above,  may 
exist  without  any  of  the  firms  engaging  in  what  has  tradition- 
ally been  considered  by  the  courts  as  trade-restraining  prac- 
tices or  attempts  to  monopolize.  The  basis  for  the  possession 
of  market  power  may  be  a  relatively  large  share  of  output, 
possession  of  patents,  productive  know-how  or  other  special 
advantages,  size  of  the  enterprise — frequently  resulting  from 
a  series  of  past  mergers — extensive  advertising  outlays  or 
other  causes.  Opinions  of  experts  differ  on  the  issue  of 
whether  in  the  absence  of  actual  collusion  or  specific  trade- 
restraining  practices,  the  present  antitrust  legislation  is 
capable  of  dealing  with  the  above-described  market  situa- 
tions. But  regardless  of  whether  the  Sherman  Act  is  or  is  not 
adequate  to  deal  with  situations  in  which  particular  firms 
exercise  (either  jointly  or  singly)  a  considerable  degree  of 
market  power,  the  fact  is  that  the  antitrust  legislation  has  not 
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been  used  effectively  to  cope  with  this  issue  (III,  936,  940, 942, 
1011,  1021-1022). 

The  existence  of  individual  firms  or  groups  of  firms  which 
possess  and  exercise  market  power  provides,  in  the  view  of  the 
supporters  of  the  Robinson-Patman  Act,  a  fundamental  justi- 
fication for  the  special  statute  against  price  discrimination, 
concerned  with  the  assurance  of  equality  of  opportunity  for 
smaller  competitors.  Prof.  Jesse  Markham,  testifying  before 
the  Subcommittee,  stated : 

The  kind  of  price  discrimination  that  injures  competition  in- 
volves sufficient  power  of  sellers  to  divide  and  exploit  their  various 
classes  of  customers,  or  sufficient  power  of  buyers  to  extract  dif- 
ferential prices  from  sellers  (III,  936,  1442-1443). 

As  long  as  there  are  firms  which  possess  such  power,  it  is 
argued,  there  is  a  need  for  legislation  which  by  imposing  cer- 
tain restrictions  on  price,  sales,  and  purchase  policies  of  par- 
ticular firms,  would  protect  both  the  process  of  competition 
and  smaller  competitors.  The  Robinson-Patman  Act  repre- 
sents such  legislation. 

It  seems  unrealistic,  the  supporters  of  the  Robinson-Pat- 
man Act  urge,  to  discuss  the  issue  of  the  conflict  between  the 
special  Antidiscrimination  Act  and  the  Sherman  Act  when 
the  actual  application  of  the  Sherman  Act,  despite  its  philoso- 
phy of  faith  in  the  efficacy  of  competitive  process,  has  not 
solved  the  problem  of  market  and  monopoly  power  which 
restrict  competitive  behavior  throughout  the  economy.  If  the 
kind  of  competition  presumably  visualized  by  the  authors  of 
the  Sherman  Act  could  actually  take  place,  then  and  only 
then,  would  there  possibly  be  a  problem  of  reconciling  certain 
provisions  of  the  Robinson-Patman  Act  with  the  rest  of  the 
antitrust  legislation.  This  view  has  been  expressed  in  the 
following  statement  made  by  Prof.  Walter  Adams  during  his 
testimony  before  the  Subcommittee: 

*  *  *  the  Robinson-Patman  Act  is  not  the  best  of  all  possible  laws. 
Essentially  it  is  a  regulatory  statute,  a  statute  designed  to  curb  the 
exercise  of  monopoly  power  which  has  been  allowed  to  remain 
undisturbed. 

The  Robinson-Patman  Act  is  regulatory  in  the  same  sense  as 
your  public  utility  laws  are  regulatory.  They  concede  the  ex- 
istence of  market  power  and  then  say,  "Where  do  we  go  from 
here?  How  shall  that  market  power  be  exercised?" 

The  Sherman  Act,  by  contrast,  is  a  prohibitory  statute,  trving 
to  prevent  the  very  concentrations  which  make  the  Robinson-Pat- 
man Act  a  necessity.  That  is,  if  you  want  to  do  away  with  the 
regulatory  aspects  of  the  Robinson-Patman  Act,  I  am  with  you  on 
one  condition,  that  you  eliminate  the  monopoly  power  which  can 
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be  potentially  abused  and  which  has  been  abused  in  the  past.  The 
Robinson-Patman  Act  grew  out  of  concrete  experience.  This 
was  not  armchair,  academic,  abstract  thinking.  There  were  cer- 
tain abuses  which  the  Robinson-Patman  Act  was  designed  to 
remedy,  and  I  think  they  were  serious  abuses,  and  I  do  not  think 
we  can  just  say,  "Well,  we  are  not  going  to  enforce  the  Sherman 
Act  too  vigorously ;  we  are  not  going  to  disturb  market  power 
very  much,  and  at  the  same  time  we  will  give  the  possessor  of 
great  market  power  unlimited  discretion  as  to  the  kind  of  pric- 
ing policy  he  is  to  pursue." 

I  am  not  in  favor  of  that.  The  regulatory  statute  is  an  unhappy 
necessity,  where  the  prohibitory  statute  has  not  been  properly 
enforced  (III,  1021-1022). 

The  argument  that  the  Eobinson-Patman  Act  conflicts 
with  the  Sherman  Act  has  been  answered  by  Representative 
Wright  Patman,  one  of  the  original  sponsors  of  the  antiprice 
discrimination  statute,  in  somewhat  the  same  manner.  He 
stated : 

*  *  *  the  gist  of  that  argument  is  that  the  Sherman  Act  tells 
competitors  to  go  out  and  compete  as  hard  as  they  can — while  the 
Robinson-Patman  Act  says,  "Don't  compete  too  hard — don't 
compete  so  hard  that  you  injure  your  competitors."  This  is  a 
nonsense  characterization  of  the  Sherman  Act,  and  a  nonsense 
characterization  of  the  Robinson-Patman  Act.  Both  acts  recog- 
nize that  certain  methods  of  competition  destroy  competition  and 
create  monopoly  and  that  these  methods  are  for  other  reasons 
unwholesome  and  unfair.  Both  the  Sherman  Act  and  the  Robin- 
son-Patman Act  condemn  price  discrimination  as  one  of  these 
methods.  *  *  * 

Since  price  discrimination  runs  afoul  of  both  the  Sherman 
Act  and  the  Robinson-Patman  Act,  what  then  is  the  difference 
between  these  acts  as  regards  this  unfair  and  destructive  method 
of  competition.  The  difference  is  purely  a  difference  in  the  degree 
of  lawlessness  and  abuse  of  power  which  the  two  laws  will  tolerate. 
In  practical  experience  the  Sherman  Act  allows  a  greater  degree 
of  lawlessness  for  the  price  discriminator,  and  it  allows  a  company 
which  chooses  this  method  of  building  a  monopoly  to  destroy  un- 
told numbers  of  small  firms  and  it  allows  such  a  company  to  enjoy 
the  fruits  of  its  near-monopoly  position  for  decade  upon  decade. 
The  Robinson-Patman  Act  was  intended  to  stop  this  destructive 
method  of  competition  before  it  results  in  monopoly.  This  act 
was  intended  to  condemn  the  methods  because  of  destructive  effects 
and  not  because  of  any  evil  intentions  on  the  part  of  those  who 
practice  the  method.  And  the  Robinson-Patman  Act  was  intended 
to  give  a  right  of  redress  to  the  victims  of  abuse  of  power  (III, 
1504-1505). 

In  the  third  place,  the  supporters  of  the  Robinson-Patman 
Act  deny  that  the  act  has  had  in  the  past,  or  is  likely  to  have, 
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a  significant  anticompetitive  effect.  According  to  this  argu- 
ment no  real  evidence  has  been  presented  by  the  critics  of 
the  Robinson-Patman  Act  that  the  anti-price-discrimination 
statute  has  had  a  detrimental  effect  either  on  price  competi- 
tion or  adoption  of  more  efficient  methods  of  production  and 
sales.  On  the  contrary,  most  of  the  representatives  of  small- 
business  men  in  this  country  take  the  position  that  price  dis- 
crimination in  inherently  anticompetitive  and  tends  to  pro- 
duce monopoly  and  thereby  to  subvert  the  basic  purpose  of  the 
Sherman  Act.  Mr.  Henry  Bison,  representing  the  National 
Association  of  Retail  Grocers,  in  his  testimony  before  the 
Subcommittee,  stated : 

And  those  who  find  so  much  fault  with  the  Robinson-Patman 
Act  have  yet  to  present  a  factual  case  history  where  the  prevention 
of  harmful  price  discriminations  has  prohibited  price  cuts  from 
being  passed  on  to  consumers  (III,  1418). 

Actually,  the  fields  of  economic  activity  which  have  been 
most  extensively  affected  by  the  Robinson-Patman  Act  are, 
it  is  argued,  among  the  most  competitive  and  progressive 
sectors  of  the  economy.  Professor  Dirlam  expressed  a  similar 
view : 

While  there  is  a  regrettable  dearth  of  detailed  studies  that 
would  permit  an  unequivocal  answer  to  the  key  questions,  there 
is  sufficient  material  available  to  suggest  that  neither  the  Robin- 
son-Patman Act,  as  interpreted  by  the  unreconstructed  Trade 
Commission,  nor  the  Standard  of  California  decision  have  seriously 
impeded  progress  in  distribution. 

Professor  Dirlam  also  suggested  that,  with  respect  to  the 
field  of  distribution: 

*  *  *  we  might  just  as  well  perhaps  give  the  act  credit  for  certain 
advances  that  have  been  made,  particularly  in  grocery  wholesaling, 
in  the  rationalization  of  gasoline  distribution,  perhaps,  because 
of  the  concentration  of  energy  of  the  buyers  on  increasing  efficiency 
of  operation  rather  than  on  sharp  bargaining  (III,  957,  962). 

The  supporters  of  the  Robinson-Patman  Act  futher  deny 
the  contention  that  the  practice  of  price  discrimination  is 
necessarily  an  important  instrument  for  undermining  rigid 
price  structures  in  relatively  concentrated  product  markets. 
The  past  experience,  they  say,  does  not  indicate  that  the 
bargaining  power  of  large  buyers  who  are  able  to  extract 
price  concessions  will  necessarily  be  used  against  established 
firms  in  the  so-called  oligopolistic  markets  or  that  such  con- 
cessions, if  granted,  will  lead  to  a  more  intensive  price  com- 
petition in  the  relevant  markets.  Prof.  Walter  Adams  testi- 
fying before  this  Subcommittee,  stated: 
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*  *  *  Thus,  Professor  Dirlam  and  Kahn,  in  their  careful  study 
of  the  A.  &  P.  case,  found  that  A.  &  P.  was  not  very  successful 
in  getting  price  concessions  from  powerful  oligopolist  suppliers — 
notably  the  soap,  cereal,  and  biscuit  companies. 

More  typically,  the  company  got  concessions  not  from  strong, 
but  from  weak  suppliers — the  canners,  the  fruit  and  vegetable 
growers,  and  shippers  who  are  too  numerous  and  too  unor- 
ganized to  exploit  anybody. 

Here  too,  however,  there  is  no  telling  whether  the  concessions 
actually  resulted  in  general  price  reductions.  *  *  *  While  I  concede 
that  price  discrimination  is  one  way  of  undermining  a  rigid  price 
structure  in  concentrated  industries,  it  is  by  no  means  the  only 
or  socially  most  desirable  way.    (Ill,   1005-6). 

Indeed,  some  supporters  of  the  Eobinson-Patman  Act 
argue,  prevention  of  selective  price  cuts  by  powerful  sellers 
may  actually  increase  competition.  When  such  price  cuts  are 
allowed,  a  large  and  well-entrenched  seller  may  get  the  busi- 
ness without  having  to  disturb  the  rest  of  the  highly  profit- 
able price  structure.  A  prohibition  of  a  selective  price  dis- 
crimination policy  may  cause  a  dominant  firm,  which  finds 
itself  under  some  competitive  pressure  either  from  newer 
sellers  or  powerful  buyers  to  revise  and  lower  all  its  prices. 
Thus,  in  the  absence  of  the  possibility  of  price  discrimination, 
competition  may  take  the  more  socially  desirable  form  of 
general  price  cuts.  Neither  the  actual  experience  nor  more 
theoretical  analysis  of  possible  business  policies  appear  to 
indicate  that  the  kind  of  price  discrimination  outlawed  by  the 
Robinson-Patman  Act  is  a  necessary  condition  for  effective 
competition.  (See  testimony  of  H.  Bison,  Jr.,  Ill,  1419,  1422; 
1086,  1207.) 

Finally,  there  is  a  body  of  opinion  among  lawyers  and 
economists  which  inclines  to  the  view  that  all  apparent  in- 
consistencies between  the  Robinson-Patman  Act  and  the 
other  antitrust  laws  can  be  reconciled  and  that  no  conflict 
exists  if  they  are  properly  construed.  This  view  was  ex- 
pressed by  Prof.  Milton  Handler  in  his  testimony  before  the 
Subcommittee  as  follows: 

I  believe  that  there  is  only  a  possible  conflict  if  the  Robinson- 
Patman  Act  is  miscontrued.  I  think  that  if  properly  construed, 
it  can  be  rationalized  with  our  prevailing  antitrust  philosophy. 

The  Supreme  Court  has  indicated  that  the  philosophy  under- 
lying the  Sherman  Act  should  be  the  controlling  philosophy  in 
this  field  *  *  *  (I,  49). 

Prof.  Eugene  V.  Rostow  expressed  his  agreement  with 
this  interpretation  of  the  antitrust  lawrs  (I,  50,  201). 
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Furthermore,  Edward  F.  Howrey,  shortly  after  becoming 
Chairman  of  the  Federal  Trade  Commission,  expressed  the 
view  that  the  supposed  conflict  between  the  Robinson-Patman 
Act  and  the  Sherman  Act,  if  it  exists  at  all,  had  been  much 
exaggerated,  and  emphasized  the  need  for  construing  these 
statutes  as  interrelated  expressions  of  the  national  antitrust 
policy.    He  stated: 

There  is  no  doubt  that  these  statutes  were  intended  to  be  in 
pari  materia.  No  presumption  or  inference  is  necessary  to  dis- 
close the  congressional  intention  of  treating  them  as  interrelated 
expressions  of  the  national  antitrust  policy.  In  recent  years,  how- 
ever, enforcement  policies  have  grown  up  which  seem  to  magnify 
conflicts  and  inconsistencies  in  these  basic  statutes.  Policy  choices 
have  been  made,  for  example,  between  hard  and  soft  competition. 
At  other  times  these  antithetical  positionse  have  received  concur- 
rent and  simultaneous  advocacy  in  separate  counts  of  the  same 
complaint. 

There  may  be  some  inconsistency  between  legislative  policies 
which  enforce  price  competition  ( Sherman  Act  and  Federal  Trade 
Commission  Act)  and  those  which  regulate  price  discrimination 
(Robinson-Patman  Act),  but  this  inconsistency  has  been  accen- 
tuated and  magnified  out  of  all  proportion  by  the  application  of 
unrealistic  legalisms.  As  Congress  thought  of  it,  the  promotion 
of  price  competition  and  the  prohibition  of  unfair  and  discrimina- 
tory pricing  practices  constituted  a  complementary  dual  program 
of  fostering  competition  in  the  public  interest.  The  gearing  of  the 
privilege  to  compete  with  the  obligation  to  compete  fairly,  is  not 
necessarily  inconsistent  except  as  made  so  by  strained  statutory 
interpretation.  (Revaluation  of  Commission's  Responsibilities,  an 
address  delivered  at  University  of  Michigan  Law  School,  Ann 
Arbor,  Mich.,  June  18,  1953,  pp.  1-2.) 

B.    INJURY  TO  COMPETITION 

The  Robinson-Patman  Act  broadened  considerably  the 
restrictions  on  price  discrimination  contained  in  the  original 
Clayton  Act.  One  of  the  most  important  means  of  broadening 
these  restrictions  was  the  change  in  the  wording  of  section  2. 
In  section  2  of  the  original  Clayton  Act  price  discrimination 
was  made  unlawful — 

where  te  effect  of  such  discrimination  may  be  to  substantially 
lessen  competition  or  tend  to  create  a  monopoly  in  any  line  of 
commerce. 

The  Robinson-Patman  amendment  expanded  this  prohibi- 
tion by  adding  another  clause — 

or  to  injure,  destroy,  or  prevent  competition  with  any  person  who 
either  grants  or  knowingly  receives  the  benefit  of  such  discrimina- 
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tion,   or  with  customers  of  either  of  them    (49  Stat.    1526;   15 
U.  S.  C.  A.,  sec.  13,  as  amended). 

The  addition  of  this  clause  was  clearly  meant  to  broaden 
the  scope  of  the  price  discriminations  which  are  outlawed  by 
the  amended  act.  The  old  clause  was  apparently  considered 
by  the  legislators  "too  restrictive,  in  requiring  a  showing  of 
general  injury  to  competitive  conditions  in  the  line  of  com- 
merce concerned''  (S.  Rept.  No.  1502,  74th  Cong.,  2d  Sess., 
p.  4). 

Price  discrimination  practiced  as  a  means  to  achieve 
monopolv  has  been  long  considered  as  a  violation  of  the  Sher- 
man Act  (17.  8.  v.  Standard  Oil  Co.  of  New  Jersey,  229  U.  S. 
1  (1911)  ;  U.  8.  v.  Corn  Products  Co.,  249  U.  S.  621  (1919) )  ; 
Even  prior  to  the  Clayton  Act  it  was  considered  a  sharp 
practice.  The  provisions  of  the  Clayton  Act,  directed  pri- 
marily at  price  discrimination  which  may  result  in  lessening 
competition  among  sellers,  presumably  were  meant  to  outlaw 
predatory  practices  which  in  and  of  themselves  would  not 
constitute  a  violation  of  the  older  law.  Thus,  territorial  price 
discrimination,  while  having  a  considerable  anticompetitive 
impact,  might  not  be  considered  in  the  absence  of  other  evi- 
dence of  monopolizing,  as  coming  within  the  purview  of  the 
more  restrictive  standard  of  section  2  of  the  Sherman  Act. 
And  the  provisions  of  the  Robinson-Patman  Act,  designed  to 
prevent  anticompetitive  effects  of  price  discrimination  on 
both  competitors  and  customers  of  the  discriminating  firm, 
reach  pricing  practices  which  are  still  further  removed  from 
the  scope  of  the  Sherman  Act. 

1.     Meaning  of  "Injury  to   Competition" 

The  recognition  that  the  clause  outlawing  price  discrim- 
ination where  the  effect  may  be  "to  injure  competition"  is 
broader  than  the  one  which  outlaws  price  discrimination 
where  the  effect  may  be  "to  substantially  lessen  competition" 
does  not,  however,  give  an  unequivocal  meaning  to  the  clause 
"to  injure,  prevent,  or  destroy  competition."  Does  the  pharse 
mean,  for  instance,  injury  to  individual  firms  which  are  in 
competition  with  the  discriminating  firm  or  with  the  bene- 
ficiaries of  the  discrimination,  or  does  it  mean  injury  to  the 
effectiveness  of  competitive  forces  in  the  particular  market? 
Is  competition  injured  wThen  one  or  two  or  more  firms  are 
forced  out  of  business,  or  does  "injury  to  competition"  re- 
quire a  showing  of  more  than  merely  the  hardship  imposed 
on  individual  competitors?  Under  what  condition  may  in- 
jury to  an  individual  firm  constitute  also  injury  to  the  vitality 
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of  the  competitive  processes  in  the  particular  market?  It  is 
probably  not  possible  to  formulate  the  definition  of  "injury 
to  competition"  in  such  a  way  as  to  limit  completely  the 
discretion  of  the  enforcement  agency  and  the  courts  in  de- 
ciding particular  cases.  It  appears  possible,  however,  to  for- 
mulate criteria  which  would  constitute  guideposts  for  arriv- 
ing at  decisions  in  particular  cases  and  it  is  around  such 
criteria  that  much  of  the  public  debate  on  the  meaning  of 
the  phrase  "injury  to  competition"  centers.  To  understand 
fully  the  issues  involved  in  the  interpretation  of  this  pro- 
vision, it  is  necessary  to  analyze  the  economic  causes  and 
significance  of  price  discrimination. 

The  Robinson-Patman  Act  deals  with  one  type  of  price 
discrimination — the  practice  by  which  the  same  firm  sells 
a  commodity  of  like  grade  and  quality  at  different  prices  to 
different  buyers,  where  the  prices  charged  differ  from  each 
other  by  more  than  the  differences  in  cost  incurred  by  the 
seller.  This  or  any  other  type  of  price  discrimination  may 
be  practiced  only  in  markets  which  are  what  the  economists 
consider  as  imperfectly  competitive.  In  a  market  with  no 
productive  overcapacity  and  with  a  large  number  of  com- 
peting sellers  and  buyers  who  normally  would  be  acquainted 
with  all  price  quotations,  price  discrimination  could  not  take 
place.  In  such  a  market  the  competition  among  the  sellers 
for  the  more  profitable  orders  would  immediately  lower  the 
prices  to  the  originally  "disfavored  buyers"  while  a  relative 
shortage  of  suppliers  for  the  less  profitable  orders  would 
compel  the  "favored  buyers"  to  raise  their  prices.  Thus, 
equal  prices,  approximating  the  long-run  average  cost,  would 
be  charged  for  commodities  of  like  grade  and  quality  in  per- 
fectly competitive  markets.  With  the  exception  of  such  in- 
stitutions as  grain  exchanges,  perfectly  competitive  markets 
do  not  exist  in  any  known  economy.  Thus,  some  price  dis- 
crimination may  take  place  in  virtually  any  market, 

A  great  many  factors  make  for  market  imperfections 
which  facilitate  price  discrimination.  These  may  be,  for 
instance,  a  considerable  timelag  in  the  spread  of  information 
about  prices  charged ;  the  buyers  or  sellers  may  be  relatively 
inert  in  looking  and  pressing  for  the  most  profitable  deals; 
the  fewness  of  sellers  may  eliminate  much  of  price  competi- 
tion with  respect  to  some  buyers ;  there  may  be  overcapacity 
of  productive  facilities  over  relatively  long  periods  of  time; 
or  certain  buyers  may  have  considerable  bargaining  power  as 
a  result  of  their  well-entrenched  position  in  a  related  market. 

The  nature  of  a  particular  price  discrimination  and  its 
effects  on  competition  will  depend  on  the  kind  of  imperfec- 
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tions  characterizing  a  given  market.  Thus,  at  one  extreme 
is  the  case  of  the  small  dealer  of,  say,  office  paper  supplies 
who  charges  different  prices  to  his  customers,  basing  the 
differences  on  his  judgment  as  to  the  responsiveness  of  the 
particular  buyer  to  prices,  the  aggressiveness  of  other  sellers 
who  compete  for  the  particular  buyer's  custom,  the  possibility 
of  gaining  the  particular  buyer  as  a  permanent  customer  and 
other  relevant  factors.  Although  the  dealer  may  be  in  actual 
competition  with  many  other  sellers,  the  lack  of  perfect  price 
information  among  the  buyers  and  sellers  and  customer 
inertia  may  make  possible  a  policy  of  sporadic  price  dis- 
crimination. At  another  extreme  is  the  case  of  a  dominant 
seller  in  the  industry  who,  while  facing  little  price  compe- 
tition throughout  most  of  his  markets,  discriminates  system- 
atically in  particular  markets  in  order  to  keep  in  line  or 
prevent  the  expansion  of  a  new  firm  trying  to  establish  itself 
in  the  industry.  In  this  case  the  discriminatory  price  policy 
is  made  possible  by  the  market  power  exercised  by  the  domi- 
nant seller.  It  will  be  apparent  that  in  each  of  the  two  cases  a 
competitor  (or  competitors)  of  the  discriminating  seller  is 
likely  to  be  injured.  But  the  price  discrimination  of  the  first 
seller  is  of  a  sporadic  nature  and  its  effect  on  the  vitality  of 
competitive  forces  in  his  product  market  is  likely  to  be  tran- 
sient and  not  very  important ;  in  the  second  case  the  system- 
atic policy  of  discriminating  in  markets  in  which  new  sellers 
attempt  to  obtain  a  foothold  is  clearly  injurious  to  compe- 
tition. 

The  above  described  cases  illustrates  the  two  extremes  of 
the  slight  and  the  significant  effects  of  price  discrimination 
on  the  competition  with  the  discriminating  seller.  Between 
them  lies  a  whole  spectrum  of  possible  market  situations  in 
which  the  effects  of  a  particular  price  discrimination  on  the 
state  of  competition  vary  widely.  The  difficult  problem  aris- 
ing in  the  application  of  the  Robinson-Patman  Act,  is  to  dif- 
ferentiate among  the  various  cases  of  price  discrimination 
with  respect  to  their  possible  injurious  effect  on  competition. 

The  issue  of  the  effects  of  price  discrimination  on  compe- 
tition with  a  beneficiary  of  the  price  discrimination — the  so- 
called  favored  buyer — may  be  equally  difficult.  Again  it  is 
possible  to  consider  a  whole  range  of  situations  in  which  the 
results  of  price  discrimination  in  the  markets  in  which  the 
customers  of  the  discriminating  sellers  compete  with  each 
other  are  quite  different.  In  one  case,  for  instance,  a  rela- 
tively small  but  aggressive  dealer  may  be  able  to  obtain  an 
occasional  price  concession  by  convincing  the  seller  that  he 
will  promote  the  article  or  introduce  it  in  a  new  neighbor- 
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hood  of  an  urban  center.  One  or  more  competitors  of  the 
buyer  may  be  temporarily  at  least,  harmed  by  his  ability  to 
quote  a  lower  price.  But  if  the  price  discrimination  is  only 
sporadic,  if  the  commodity  is  a  highly  differentiated  one  and 
in  competition  with  many  other  brands,  and  if  it  constitutes 
only  one  of  very  many  goods  sold  in  the  particular  type  of 
a  retail  store,  the  effect  on  the  validity  of  competition  in  the 
relevant  market  may  be  very  slight.  At  the  other  extreme  is 
the  situation  in  which  a  large  dealer  of  a  relatively  homoge- 
nous commodity,  by  the  use  of  his  bargaining  power,  has 
been  able  to  obtain  over  a  period  of  years  significant  price 
concessions  and  thus  consistently  undersell  any  of  his  smaller 
competitors.  Xot  only  will  his  competitors  be  harmed  and 
perhaps  compelled  to  liquidate,  but  the  effect  on  competi- 
tion may  be  such  that  the  nature  of  competition  in  the  rele- 
vant market  is  changed  significantly,  with  the  market  posi- 
tion of  the  large  buyer  considerably  increased. 

(a)  Meaning  of  "injury  to  competition,"  as  interpreted 
in  decisions  of  the  Federal  Trade  Commission  and  the  courts. 
— It  will  be  recognized  that  in  any  particular  case  of  price 
discrimination  it  may  be  difficult  to  forsee  the  ultimate  con- 
sequences of  the  questioned  pricing  policies.  What  appears 
to  be  a  practice  injurious  to  only  a  few  competitors  of  the 
discriminating  seller  or  of  the  beneficiary  of  the  price  dis- 
crimination, may  over  a  period  of  time  lead  to  persistent 
undermining  of  the  market  position  of  the  "nonfavored" 
competitors.  Faced  with  this  dilemna  the  Federal  Trade 
Commission  appears  to  have  given  a  rather  broad  interpre- 
tation to  the  "injury  to  competition''  clause  in  a  number  of 
cases.  Thus,  several  of  the  Commission's  decisions  indicate 
that  price  discrimination  was  considered  as  being  in  viola- 
tion of  the  Eobinson-Patman  Act  whenever,  as  a  result  of 
potential  or  actual  harm  to  individual  competitors,  there 
was  a  mere  possibility  of  an  injury  to  the  process  of  compe- 
tition in  the  relevant  market.  In  the  Moss  case,  for  instance, 
the  Commission's  finding  of  a  violation  of  the  law  was  based 
on  the  evidence  that  a  number  of  competitors  lost  individual 
business  orders  as  a  result  of  lower  bids  of  the  respondent 
who  charged  varying  prices  to  different  customers  (Samuel 
H.  Moss,  Inc.,  14S  F.  2d  3TS  (1915) ).  In  its  opinion  in  the 
Minneapolis-Honeywell  case,  the  Commission  stated  "that 
to  the  extent  that  business  is  held  by  or  diverted  to  respond- 
ent from  its  competitors  by  its  discriminating  prices  and 
unfair  practices  competition  has  been  affected  within  the 
meaning  of  the  law"  {Minneapolis-Honeywell  Regulator  Co., 
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311  U.  S.  -06 ).  In  this  case  the  discriminating  firm  was 
found  to  have  violated  the  law  despite  the  fact  that  its 
share  of  the  market  had  been  declining  and  that  price  dis- 
crimination had  been  used  as  a  defensive  measure  to  hold 
some  of  its  old  customers.  In  other  cases,  such  as  the 
Standard  Brands  case  (FTC  Docket  2986  (1939),  or  Moog 
Industries  case  (Docket  5723  (1955)),  for  instance,  the 
Commission  did  nut  attempt  to  analyze  the  actual  effect  of 
price  discrimination  and  merely  pointed  out  the  possibility 
of  injury  to  competition  (Standard  Brands,  Inc.,  et  ah  (29 
PTC  121)  (1939)  mod.  ocd.  (1910)  30  FTC  HIT);  Aloog 
Industries,  Docket  5723,  Apr.  29,  1955). 

The  interpretation  of  the  statute  which  centers  on  the 
harm  to  individual  competitors,  and  a  possibility  rather 
than  actuality  of  injury  to  competition,  resulting  from  price 
discrimination  also  provided  a  basis  for  an  important 
Supreme  Court  decision  in  the  Morton  Salt  case.  Comment- 
ing on  the  evidence  of  injury  to  competition  submitted  by 
the  Federal  Trade  Commission  in  that  case,  the  Court  said : 

*  *  *  in  enacting  the  Robinson-Patman  Act  Congress  was  espe- 
cially concerned  with  protecting  small  businesses  which  were  unable 
to  buy  in  quantities,  such  as  the  merchants  here  who  purchased  the 
less-than-carload  lots.  To  this  end  it  undertook  to  strengthen  this 
very  phase  of  the  old  Clayton  Act.  *  *  *  The  new  provision,  here 
controlling,  was  intended  to  justify  a  finding  of  injury  to  com- 
petition by  a  showing  of  "injury  to  the  competitor  victimized  by 
the  discrimination."  Since  there  was  evidence  sufficient  to  show 
that  the  less-than-carload  purchasers  might  have  been  handicapped 
in  competing  with  the  more  favored  carload  purchasers  by  the 
differential  in  price  established  by  the  respondent,  the  Commission 
was  justified  in  finding  that  competition  might  have  thereby  been 
substantially  lessened  or  have  been  injured  within  the  meaning  of 
the  act.    (Morton  Salt  Co.,  334  U.  S.  37,  47  (1948)). 

The  Commission's  finding  "that  the  competitive  oppor- 
tunities of  certain  merchants  were  injured  when  they  had 
to  pay  respondent  substantially  more  for  their  goods  than 
their  competitors"  was  considered  by  the  Court  as  being 
adequate  to  show  violation  of  the  act. 

(b)  Arguments  in  favor  of  the.  broad  interpretation  of 
"injury  to  competition.'* — The  broad  interpretation  of  the 
'•injury  to  competition''  clause  of  section  2  (a)  of  the 
Robinson-Patman  Act,  reflected  in  the  above  cited  opinions 
of  the  Federal  Trade  Commission,  may  be  supported  by  a 
number  of  considerations : 

(1)  The  Robinson-Patman  Act  was  aimed  at  stopping 
the  exercise  of  market  power  possessed  by  buyers  or  sellers 
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before  such  exercise  could  lead  to  further  encroachment  on 
the  share  of  the  market  of  smaller  competitors.  The  task 
of  the  agencies  administering  the  law  is  thus  to  strike  at 
price  discrimination  which  may  be  considered  as  having  a 
potential  of  increasing  the  market  power  of  the  discriminat- 
ing seller  or  of  the  beneficiary  of  the  price  discrimination. 
As  the  Senate  Report  accompanying  the  bill  put  it : 

The  more  immediately  important  concern  is  in  injury  to  the 
competitor  victimized  by  the  discrimination.  Only  through  such 
injuries,  in  fact,  can  the  larger  general  injury  result,  and  to 
catch  the  weed  in  the  seed  will  keep  it  from  coming  to  flower 
(S.  Rept.  1502,  74th  Cong.  2d  sess.,  p.  4). 

The  act  constitutes  thus  a  response  to  conditions  in  which 
discriminatory  practices,  reflecting  as  they  do  the  market 
power  of  the  seller  or  the  buyer,  are  frequently  a  signal  of 
the  very  real  possibilities  of  further  diminution  of  the  com- 
petitive processes  through  elimination  of  individual  com- 
petitors. The  most  effective  way  of  preventing  further 
increases  in  the  power  of  large  sellers  or  buyers  is  to  antici- 
pate them  by  striking  at  conduct  which  may  contribute  to 
elimination  of  less  powerful  competitors.  As  the  Supreme 
Court  observed: 

The  statute  is  designed  to  reach  such  discriminations  "in  their 
incipiency,"  before  the  harm  to  competition  is  effected.  It  is 
enough  that  they  "may"  have  the  prescribed  effect  (op.  cit,  p.  47). 

(2)  As  pointed  out  in  the  introductory  section,  one  of 
the  benefits  which  many  see  in  the  nature  of  competitive 
processes  is  that  it  offers  a  fair  opportunity  to  compete  on 
the  basis  of  efficiency  in  serving  the  public.  The  Robinson- 
Patman  Act,  being  a  law  offering  protection  against  unfair- 
ness and  inequality  of  bargaining  power,  has  as  its  purpose 
"to  protect  individual  dealers,  whereas  the  old  Clayton  Act 
only  covered  lessening  of  competition  in  a  line  of  commerce" 
(III,  1210).  If  the  purpose  of  the  act  is  to  preserve  equality 
of  opportunity,  particularly  at  the  reseller's  level,  then  it 
appears  logical  and  proper  to  center  its  application  on  the 
possible  injury  to  competition  stemming  from  competitive 
disadvantages  incurred  by  smaller  competitors  as  a  result 
of  price  discrimination.  There  is  support  for  this  view  in 
the  legislative  history  and  intent  of  the  Robinson-Patman 
Act  amendments  to  the  Clayton  Act,  which  discloses  that 
Congress  felt  that  the  requirement  of  a  showing  of  general 
injury  to  competitive  conditions  was  too  restrictive  (S.  Rept. 
Xo.  1502,  74th  Cong.  2d  sess.). 
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(3)  Because  the  general  product  markets  are  highly  im- 
perfect and  because  sellers  and  buyers  may  be  quite  re- 
stricted in  the  geographical  scope  of  their  activities,  local 
competition  may  be  significantly  injured  and  local  sellers 
put  at  a  considerable  disadvantage  by  price  discrimina- 
tion, without  significant  adverse  effects  on  the  competitive 
processes  in  the  relevant  market  as  a  whole.  For  example, 
changing  suppliers  may  involve  transfer  costs  which  a  buyer 
who  competes  with  a  beneficiary  of  price  discrimination 
may  not  be  able  to  bear  easily.  From  the  viewpoint  of  the 
general  market,  price  discrimination  in  a  restricted  local 
market,  if  practiced  by  a  firm  which  is  not  a  dominant  one 
or  one  which  possesses  a  significant  degree  of  market  power, 
is  not  particularly  significant.  But  from  the  viewpoint  of 
the  few  local  merchants  the  discriminating  firm  may  possess 
a  considerable  amount  of  market  power  and  its  price  policy 
will  affect  their  equality  of  opportunity  to  compete  in  a  very 
important  manner.  A  broad  interpretation  of  the  "injury 
to  competition"  clause  of  the  Robinson-Patman  Act  would 
be  more  effective  here  in  preventing  price  discrimination. 
If  the  interpretation  centers  more  on  the  effects  on  com- 
petition in  the  whole  product  market,  individual  local 
merchants  may  be  deprived  of  their  opportunity  to  enter 
and  compete  in  the  field  they  chose. 

(4)  The  broad  interpretation  of  section  2  (a)  of  the 
Robinson-Patman  Act,  while  achieving  the  purpose  of  bar- 
ring growth  of  monopoly  power  in  its  incipiency  and  insur- 
ing equality  of  opportunity  in  competition,  may  have  also 
a  generally  beneficial  effect  on  the  nature  of  competitive 
processes  in  the  relevant  market.  Large  sellers,  deprived 
of  a  possibility  of  recourse  to  selective  price  discrimination, 
may  be  forced  to  compete  more  vigorously  by  means  of  price 
reductions,  equally  available  to  all  buyers.  While  the  im- 
pact of  competitive  forces  may  have  been  reflected  in  the 
past  in  selective  price  discrimination,  it  does  not  follow  that 
price  discrimination  is  necessary  to  effective  price  competi- 
tion. As  it  was  stated  by  one  of  the  witnesses  before  the 
Subcommittee : 

If  he  (the  manufacturer)  is  forced  to  sell  at  the  same  price 
to  all  of  his  competing  buyers,  it  makes  competition,  to  my  mind, 
harder  and  more  severe  than  if  he  is  permitted  simply  to  lower 
his  price  occasionally,  and  where  it  is  necessary,  to  the  large  buyer 
(III,  1211). 

In  a  study  of  antitrust  law  policy  written  by  one  of  the 
witnesses  before  the  Subcommittee,  jointly  with  a  member 
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of  the  Attorney  General's  committee,  an  analogous  conclu- 
sion is  drawn  with  respect  to  specific  cases  considered  by  the 
Federal  Trade  Commission.  Eeferring  to  the  A.  &  P.  case, 
the  Minneapolis-Honeywell  case,  and  the  Champion  Spark 
Plug  case,  supra,  the  authors  concluded : 

Yet  in  each  case  it  was  the  powerful,  larger,  better  entrenched 
seller  that  discriminated  and  got  the  business,  without  having  to 
disturb  the  rest  of  a  highly  remunerative  price  structure  *  *  *  The 
evidence  we  have  considered  does  not  suggest  that  the  public  need 
pay  a  higher  price  for  the  establishment  of  greater  equality  of  com- 
petitive opportunity.  On  the  contrary,  it  suggests  that  selective, 
insulated  price  cuts  may  have  kept  competition  softer  than  it  would 
otherwise  have  been.  (Dirlam  and  Kahn,  Antitrust  Law  and  the 
Big  Buyer,  Another  Look  at  the  A.  &  P.  Case,  p.  225  (1952). 

(c)  Arguments  against  the  broad  interpretation  of  "in- 
jury to  competition." — On  the  other  hand,  the  broad  inter- 
pretation of  the  "injury  to  competition"  clause  of  section 
2  (a)  has  been  frequently  criticized  as  being  inconsistent 
with  the  requirements  of  the  competitive  economy  (III,  19). 

Instead,  it  has  been  urged  that  "injury  to  competition" 
should  be  defined  as  injury  to  the  vitality  of  competition  in 
the  market,  not  as  injury  to  a  particular  competitor  (Cor- 
win  Edwards,  Maintaining  Competition,  p.  168  (1949) ).  The 
Attorney  General's  committee  took  a  similar  view,  recom- 
mending "that  analysis  of  the  statutory  'injury'  center  on 
the  vigor  of  competition  in  the  market  rather  than  hardship 
to  individual  businessmen."  (Attorney  General's  committee 
report,  p.  164.)  The  majority  report  of  the  Attorney  Gen- 
eral's committee  also  approved  the  decision  of  the  Federal 
Trade  Commission  in  the  General  Foods  case,  (docket  5675, 
decided  April  27,  1954)  wherein  the  burden  of  proving  "in- 
jury to  competition"  was  placed  upon  the  Commission.  (The 
report  was  criticized  for  this  reason,  among  others,  on  the 
ground  that  it  undermines  the  Robinson-Patman  Act's  effort 
to  prevent  big  sellers  from  discriminating  unjustifiably 
among  their  customers  and  to  prevent  big  buyers  from  co- 
ercing price  concessions  not  related  to  the  lower  cost  of 
doing  business  with  them.)  (Dissent  of  Prof.  Louis  B. 
Schwartz,  hearings  before  the  House  Judiciary  Subcommit- 
tee, May  12,  1955.) 

In  the  General  Foods  case,  the  test  prescribed  by  the 
Commission  for  judging  the  effect  on  the  market  in  all  cases 
was  the  substantiality  of  effects  reasonably  probable,  which 
constitutes  a  rejection  of  the  doctrine  in  the  Moss  case,  supra. 
The  General  Foods  case  is  also  seen  as  eliminating  any  ques- 
tion as  to  the  application  of  different  standards  of  competi- 
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tive  injury  to  primary-line  and  secondary-line  cases  (Kint- 
ner,  The  Revitalized  Trade  Commission :  Two  Years  Evalua- 
tion (30  N.  Y.  U.  Law  R.  No.  6,  pp.  1158-59) ). 

Professor  Markham,  in  his  testimony  before  the  Subcom- 
mittee, likewise  stated  that  "injury  to  competition"  could 
center  on  the  vigor  of  competition  iu  the  market,  rather  than 
on  hardship  to  individual  businessmen,  provided  that  you 
have  effective  administration  of  all  the  other  laws  (III, 
1859 ) .  On  the  other  hand,  Prof.  Walter  Adams  testified  that 
the  phrase,  "substantial  lessening  of  competition"  in  the 
statute,  must  be  measured  with  respect  to  competitors  rather 
than  the  vigor  of  competition  in  the  market  generally,  but 
he  added  that  the  only  meaningful  way  of  measuring  the  law 
of  competition  is  by  looking  at  the  segment  of  the  market  that 
is  lost  as  a  result  of  a  discriminatory  price.  In  his  view,  if 
the  price  discrimination  results  in  the  loss  of  a  substantial 
segment  of  the  market,  there  will  be  a  "substantial  lessening 
of  competition"  within  the  meaning  of  the  act  (III,  1019- 
1020). 

A  number  of  important  arguments  are  advanced  in  sup- 
port of  the  contention  that  the  criteria  of  competitive  effect 
should  focus  on  the  adverse  effect  on  the  state  of  competitive 
processes  rather  than  on  injury  to  partciular  competitors. 

First,  price  discrimination  will  usually  be  pursued  in  the 
hope  of  taking  away  some  business  from  competitors.  In  this 
sense  there  will  always  be  an  injury  to  particular  competitors 
resulting  from  the  policy  of  price  discrimination.  But  under 
conditions  of  imperfect  knowledge  of  what  other  sellers 
charge  for  a  particular  commodity,  or  with  respect  to  the 
elasticity  of  demand  in  a  particular  market,  charging  differ- 
ent prices  may  constitute  an  important  way  of  competitive 
pricing.  Only  in  perfect  markets  would  price  competition 
be  always  reflected  in  simultaneous  general  changes  of  prices. 
In  reality,  as  one  of  the  witnesses  before  the  Subcommittee 
stated : 

we  must  pin  much  of  our  hope  for  competitive  price  adjustments 
on  gradual  change  of  prices  by  manufacturers  through  a  series  of 
particular  decisions  which  will  have  the  effect  of  changing  their 
average  level  of  realization,  compared  to  cost  and  the  average  cost 
of  these  commodities  to  consumers  as  a  group   (III,  980). 

Second,  under  conditions  of  imperfect  markets,  haggling 
by  the  buyers  for  special  price  concessions  or  deals  consti- 
tutes an  integral  part  of  the  competitive  process.  Because  of 
time  lag  in  the  spread  of  information  about  prices  charged 
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or  relative  inertia  of  some  buyers  in  seeking  out  possibilities 
of  special  deals,  or  for  other  reasons  such  as  seller's  expecta- 
tion of  future  business,  certain  buyers  may  be  more  effective 
than  others  in  obtaining  price  reductions.  Imposing  severe 
limitations  on  the  businessman's  freedom  to  obtain  such 
deals,  because  of  the  possibility  that  a  particular  competitor 
of  his  may  be  harmed  as  a  result  of  price  discrimination, 
may  lead  to  curtailment  of  price  competition.  "The  effort  to 
buy  as  cheaply  as  possible  is  an  essential  feature  of  competi- 
tion ;  and  except  in  a  perfect  market  it  is  not  to  be  expected 
that  all  buyers  will  obtain  their  supplies  at  the  same  price," 
states  the  former  Chief  Economist  of  the  Federal  Trade  Com- 
mission (Cor win  Edwards,  Maintaining  Competition,  p. 
163). 

Third,  a  broad  interpretation  of  the  "injury  to  competi- 
tion" clause  may  have  a  particularly  harmful  effect  on  price 
competition  in  the  markets  dominated  by  relatively  few 
sellers — the  so-called  oligopolistic  markets.  In  such  markets 
individual  sellers  are  likely  to  act  upon  an  assumption  that 
any  open  price  reduction  will  be  immediately  met  by  their 
rivals.  The  recognition  of  the  futility  of  competitive  price 
cuts  and  the  desire  to  avoid  drastic  conditions  in  the  market 
make  for  a  relatively  inflexible  price  system,  frequently  in- 
stitutionalized in  some  form  of  price  leadership  by  one  of  the 
dominant  sellers.  Individual  sellers  may  be  willing,  how- 
ever, to  best  the  market  by  granting  selective  and  secret 
price  concessions,  or  under  the  pressure  of  heavy  overhead 
cost,  they  may  be  tempted  to  grant  discriminatory  price 
concessions  in  order  to  retain  previous  customers  or  gain 
new  ones;  the  secret  price  cuts,  discriminatory  and  possibly 
injurious  to  particular  competitors  of  the  favored  buyers, 
as  they  may  be,  have  a  "tendency  to  operate  as  an  entering 
wedge  for  open  price  reduction"  (A.  R.  Burns,  Antitrust 
Laws  and  Regulation  of  Price  Competition,  Law  and  Con- 
temporary Problems,  June  1937,  p.  317).  Discriminatory 
and  secret  price  concessions  granted  by  individual  oligop- 
olists, if  spreading  and  affecting  a  relatively  large  number 
of  buyers,  are  likely  to  precede  open,  general  price  reduc- 
tion in  the  market.  A  broad  interpretation  of  section  2  (a), 
based  upon  a  potential  injury  to  a  particular  competitor 
of  the  grantor  or  the  recipient  of  secret  price  concession, 
would  strike  thus  at  a  most  important  form  of  competition 
existent  in  very  many  important  industrial  markets  of  the 
economy  and  contribute  to  a  further  increase  in  price 
uniformities. 
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Fourth,  the  language  of  the  amended  section  2  (a) 
proscribes  injury  to  ''competition"  with  the  grantor  or 
grantee  of  price  discrimination  and  not  to  an  individual 
competitor  of  either  party.  This  wording  does  not  indicate 
that  price  discrimination  is  to  be  considered  unlawful 
merely  because  it  potentially  or  actually  injures  a  par- 
ticular businessman  in  competition  with  the  discriminating 
seller  or  the  beneficiary  of  discriminatory  pricing.  The 
Attorney  General's  committee  emphasized  this  point  in  the 
following  passage: 

We  emphasize  that  is  not  "injury"  to  competitors  but  ad- 
verse effects  on  "competition  with"  parties  privy  to  discrimination 
that  the  statute  expressly  forbids.  Hence  we  believe  that  criteria 
of  competitive  effect  which  focus  exclusively  on  individual  com- 
petitors' sales  or  profits  rather  than  the  health  of  the  competitive 
process  literally  go  beyond  the  terms  of  the  law  (Attorney  Gen- 
eral's committee  report,  p.  165). 

Substantially  the  same  view  was  shared  by  the  House 
conference  committee  of  the  81st  Congress,  which  considered 
proposed  amendments  to  the  Robinson-Patruan  Act: 

Competition  is  a  contest  between  sellers  for  the  business  of 
the  buyer.  In  such  a  contest  one  seller  gets  the  order  while  other 
sellers  lose  the  order.  That  is  competition.  The  seller  who  did 
not  get  the  order  may  feel  injured,  but  that  does  not  mean  that 
competition  has  been  injured.  In  any  competitive  economy  wre 
cannot  avoid  injury  to  some  of  the  competitors.  The  law  does 
not,  and  under  free  enterprise  it  cannot,  guarantee  businessmen 
against  loss.  That  businessmen  lose  money  or  even  go  bankrupt 
does  not  necessarily  mean  that  competition  has  been  injured. 
"Competition,"  Mr.  Justice  Holmes  observed,  "is  worth  what  it 
costs." 

We  must  always  distinguish  between  injury  to  competition 
and  injury  to  a  competitor.  To  promote  and  protect  competition 
is  the  primary  function  of  the  antitrust  laws.  However,  we  can- 
not guarantee  competitors  against  all  injury.  This  can  only  be 
accomplished  by  prohibiting  competition  (H.  Rept.  1422,  81st 
Cong.,  1st  sess.,  1949). 

Fifth,  the  interpretation  of  "injury  to  competition" 
clause  as  proscribing  injury  to  the  competitive  process  rather 
than  particular  competition,  does  not  preclude  the  applica- 
tion of  the  Robinson-Patman  Act  in  cases  in  which  price 
discrimination  by  injuring  particular  competitors  or  even 
one  competitor,  contributes  to  a  substantial  weakening  of 
competiitve  forces  in  the  relevant  market.  In  cases  in  which 
price  discrimination  is  used  to  suppress  or  exclude  a  smaller 
rival  and   obtain   domination   of  the  relevant  market,  the 
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injury  to  an  individual  competitor  is  synonymous  with  injury 
to  the  vitality  of  competitive  forces.  The  Attorney  General's 
committee  stated  thus  that — 

In  some  circumstances,  to  be  sure,  injury  to  even  a  single  com- 
petitor should  bring  the  act  into  play  *  *  *  the  discrimination 
provisions  of  the  original  Clayton  Act  were  feared  by  the  legis- 
lators as  inadequate  to  check  the  victimization  of  individual 
businessmen  by  predatory  price  cuts  that  nevertheless  created  no 
general  impairment  of  competitive  conditions  in  a  wider  market. 
To  reach  such  destructive  price  cuts,  endangering  the  survival 
of  smaller  rivals  of  a  powerful  seller  was  an  express  objective  of 
the  liberalizing  amendments  in  the  "injury"  clause  of  the 
Robinson-Patman  Act  (Attorney  General's  committee  report, 
pp.  165-166). 

A  similar  view  has  been  expressed  by  Professor  Markham, 
testifying  before  the  Subcommittee: 

If  it  (price  discrimination)  is  being  used  as  a  weapon  or  for 
driving  out  the  small  producers  there  and  ultimately  will  end 
up  with  a  higher  rather  than  a  lower  price,  then  it  clearly  has 
been  used  to  injure  competition  (III,  946). 

Professor  Markham  indicated,  however,  that  it  is  difficult 
to  tell  in  practice  when  an  injury  to  individual  competitors 
does  in  fact  mean  also  injury  to  competition  in  the  market. 


C.    MEETING  COMPETITION  IN  GOOD  FAITH  (SEC.  2  (B) 
OF  THE  ROBINSON-PATMAN  ACT) 

Section  2  (a)  of  the  Clayton  Act,  as  amended  by  the 
Robinson-Patman  Act,  provides  that  discrimination  in  price 
may  not  be  resorted  to  in  price  competition  in  interstate 
commerce  where  the  effect  may  be 

substantially  to  lessen  competition  or  tend  to  create  a  monopoly 
in  any  line  of  commerce  or  to  injure,  destroy  or  prevent  com- 
petition with  any  person  who  either  creates  or  knowingly  receives 
the  profit  of  such  discrimination,  or  with  customers  of  them  :"***. 

However,  the  prohibition  against  harmful  price  discrimina- 
tion is  subject  to  the  proviso  of  section  2  (b)  of  the  act 
which  states: 

Upon  proof  being  made,  at  any  hearing  on  a  complaint  under 
this  section,  that  there  has  been  discrimination  in  price  or  services 
or  facilities  furnished,  the  burden  or  rebutting  the  prima  facie 
case  thus  made  by  showing  justification  shall  be  upon  the  person 
charged  with  a  violation  of  this  section,  and  unless  justification 
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shall  be  affirmatively  shown,  the  Commission  is  authorized  to 
issue  an  order  terminating  the  discrimination:  Provided,  how- 
ever, That  nothing  herein  contained  shall  prevent  a  seller  rebut- 
ting the  prima  facie  case  thus  made  by  snowing  that  his  lower 
price  or  the  furnishing  of  services  or  facilities  to  any  purchaser 
or  purchasers  was  made  in  good  faith  to  meet  an  equally  low 
price  of  a  competitor,  or  the  services  or  facilities  furnished  by  a 
competitor. 

Prior  to  the  decision  of  the  Supreme  Court  in  the 
Standard  Oil  of  Indiana  case  (340  U.  S.  231,  195i),  the  good- 
faith  proviso  of  section  2  (b)  of  the  act  was  interpreted  by 
the  Federal  Trade  Commission  as  being  merely  procedural, 
relating  to  the  burden  of  proof  necessary  to  rebut  a  prima 
facie  case  of  price  discrimination.  Under  that  interpretation 
a  party  charged  with  a  discrimination  in  price,  in  violation 
of  the  act,  could  rebut  the  prima  facie  case  established  when 
the  Commission  proved  price  differentials,  interstate  com- 
merce, and  effect  on  competition  by  showing  that  he  was 
merely  meeting  the  lower  price  of  a  competitor  in  good  faith 
and  that  the  effect  of  the  price  discrimination  in  question 
was  not  substantially  to  lessen  competition  or  to  injure,  de- 
stroy, or  prevent  competition.  (See  opinion  of  the  Second 
Circuit  Court  of  Appeals  in  the  Moss  case,  supra,  to  the 
effect  that  the  seller  has  the  burden  of  going  forward  with 
proof  that  the  discrimination  will  not  have  the  prohibited 
effects  upon  competition  once  the  Commission  has  (a)  estab- 
lished that  the  sales  have  been  made  at  different  prices,  and 
( h )  proved  competition  between  the  various  buyers. )  In  other 
words,  the  view  obtaining  prior  to  the  Standard  Oil  of 
Indiana  case  was  that  the  lack  of  the  statutory  effect  of  the 
price  discrimination  upon  competition  was  itself  a  matter 
of  justification  or  defense  and  that  section  2  (b)  shifted  the 
duty  of  going  forward  with  the  evidence  to  show  justification 
to  the  defendant,  once  the  Commission  had  established  the 
difference  in  prices  and  the  competitive  relationship  between 
buyers  receiving  the  different  prices. 

The  Supreme  Court's  decision  in  the  Sandard  Oil  of 
Indiana  case,  supra,  resulted  in  a  basic  change  in  the  inter- 
pretation of  section  2  (b).  The  majority  of  the  Court  con- 
strued the  "meeting  of  competition"  proviso  as  establishing 
a  complete  defense  to  a  discrimination  in  price,  regardless 
of  the  effect  of  the  particular  price  discrimination  upon  the 
degree  of  competition  in  the  relevant  market.  This  has  re- 
sulted in  much  controversy  and  difference  of  opinion  as  to 
whether  the  impact  of  the  decision  upon  the  competitive 
performance  in  our  economy  calls  for  a  legislative  restate- 
ment of  section  2  (b). 
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A  bill  (S.  11)  introduced  by  Senator  Kefauver  on  Janu- 
ary 6,  1955,  and  referred  to  the  Committee  on  the  Judiciary, 
deals  with  the  matter  of  defense  of  price  discrimination 
which  would  otherwise  violate  section  2  (a)  in  cases  of 
meeting  competition  in  "good  faith."  This  bill  provides  that 
section  2  (b)  of  the  act  be  amended  to  read  as  follows: 

Sec.  2.  (b)  Upon  proof  being  made,  at  any  hearing  on  a 
complaint  under  this  section,  that  there  has  been  discrimination 
in  price  or  services  or  facilities  furnished,  the  burden  of  rebutting 
the  prima  facie  case  thus  made  by  showing  justification  shall  be 
upon  the  person  charged  with  a  violation  of  this  section,  and  unless 
justification  shall  be  affirmatively  shown,  the  Commission  is 
authorized  to  issue  an  order  terminating  the  discrimination :  Pro- 
vided, however,  That  unless  the  effect  of  the  discrimination  may 
be  substantially  to  lessen  competition  or  tend  to  create  a  monopoly 
in  any  time  of  commerce  it  shall  be  a  complete  defense  for  a  seller 
to  show  that  his  lower  price  or  the  furnishing  of  services  or 
facilities  to  any  purchaser  or  purchasers  was  made  in  good  faith 
to  meet  an  equally  low  price  of  a  competitor,  or  the  services  or 
facilities  furnished  by  a  competitor. 

It  will  be  observed  that  the  bill  uses  the  phrase  "substan- 
tially to  lessen  competition  or  tend  to  create  a  monopoly", 
rather  than  the  phrase,  "or  to  injure,  destroy,  or  prevent 
competition,"  with  the  result  that  the  burden  of  proof  neces- 
sary to  constitute  a  prima  facie  case  is  more  stringent  than  in 
the  case  of  the  second  competitive  injury  test  in  section  2(a) 
of  the  act. 

Another  bill  (S.  780)  would  in  effect  enact  into  law  the 
Supreme  Court's  decision  in  the  Standard  Oil  of  Indiana  case. 
This  bill  provides  that  it  shall  be  a  complete  defense  to  a 
charge  of  price  discrimination  if  the  seller  shows  that  his 
lower  price  was  made  in  good  faith  to  meet  an  equally  low 
price  by  a  competitor.  Considerable  testimony  was  given  in 
hearings  before  the  Subcommittee,  as  well  as  in  hearings 
before  other  committees  of  the  House  of  Representatives  on 
the  relative  merits  of  these  two  divergent  bills.  This  included 
a  great  deal  of  expert  economic  opinion  concerning  these  bills, 
as  well  as  on  the  subject  of  the  Robinson-Patman  Act  gener- 
ally. 

The  supporters  of  the  Robinson-Patman  Act  cite  the  legis- 
lative history  in  support  of  their  contention  that  in  enacting 
the  act,  Congress  intended  to  leave  to  the  enforcement  agency 
the  matter  of  determining  whether  the  competition  to  be  met 
was  such  as  to  justify  the  discrimination  that  was  given  (III, 
1412).  Congressman  Wright  Patman,  one  of  the  original 
sponsors  of  the  anti-price-discrimination  bill,  referring  to  the 
definition  of  "good  faith"  which  the  Supreme  Court  adopted 
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in  the  majority  opinion  in  the  Standard  Oil  of  Indiana  case 
stated : 

In  that  opinion  the  Court  adopted  what  is  called  a  "self-defense" 
concept  of  the  "good  faith"  proviso  of  the  Robinson-Patman  Act, 
but  it  construed  self-defense  as  a  right  to  use  an  unlawful  method 
against  competitors  who  have  used  no  lawful  method.  This  is 
the  first  instance  since  I  undertook  the  study  of  law  that  I  have 
had  called  to  my  attention  a  decision  of  a  Court  which  excuses 
an  injurious  act  as  one  done  in  self-defense  against  a  lawful  act. 
The  decision  of  the  Court  in  this  instance  is  so  utterly  contrary 
to  established  legal  principles  that  I  am  certain  the  Court  will 
reverse  its  holding  at  the  first  opportunity  *  *  *  (III,  1196). 

On  the  subject  of  the  legislative  intent  underlying  section 
2  (b),  Cyrus  Austin,  one  of  the  witnesses  before  the  Subcom- 
mittee, testified  as  follows: 

*  *  *  I  think  that  the  intent  of  the  meeting  competition  pro- 
viso was  just  this:  It  says  that  a  seller  may  rebut  a  prima  facie 
case  by  snowing  that  his  lower  price  was  made  in  good  faith  to 
meet  an  equally  low  price  of  a  competitor.  It  does  not  say  that 
nothing  in  here  shall  prevent  meeting  the  lower  price  of  the  com- 
petitor. It  says  you  can  rebut  the  prima  facie  case.  It  is  a  matter 
of  first-line  competition  between  where  one  seller  goes  into  a  cer- 
tain territory  and  cuts  his  price  in  that  area  to  meet  a  competitor, 
and  does  it  in  good  faith,  and  he  does  not  undercut — only  meeting 
his  own  competitor. 

There  is  no  question  of  competition  between  purchasers  in- 
volved ;  any  injury  between  purchasers.  We  are  talking  only  about 
first-line  competition. 

In  that  case,  I  think  that  it  is  a  perfectly  good  defense,  and 
should  be,  to  show  that  the  supplier  was  lowering  his  price  in  a 
certain  area  only  to  meet,  not  to  undercut  the  price  of  a  competi- 
tor— doing  it  in  good  faith — because  I  think  meeting  the  compet- 
itor's price  in  that  situation  is  competition.  It  is  the  essence  of 
competition. 

But,  if  it  is  a  matter  of  discrimination  in  the  secondary  line, 
discrimination  between  two  purchasers  who  are  directly  com- 
peting, it  may  be  true  that  at  the  same  time  the  same  act  might 
result  in  injury  to  competition  at  the  secondary  level. 

I  think  you  have  got  to  weigh  those  two  things  together 
(III,  1224-25). 

Prof.  Joel  B.  Dirlam  testified  that  good  faith  should  not 
be  an  absolute  defense  but  that  neither  should  consideration 
of  it  be  completely  excluded.  He  voiced  his  approval  of  the 
Kefauver  bill  (S.  11)  which  he  believes  would  "eliminate 
the  good  faith  defense  wherever  an  adequate  showing  of  sub- 
stantial lessening  of  competition  was  made."  However,  Pro- 
fessor Dirlam  would  allow  the  use  of  the  good  faith  defense 
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"where  a  seller  who  is  not  a  dominant  seller  in  an  industry 
does  sporadically  and  unsystematic-ally  reduce  prices  in  cer- 
tain areas  to  certain  customers  to  meet  bona  fide  offers  by 
competitors."  Under  such  circumstances  Professor  Dirlam 
thinks  there  would  be  no  substantial  lessening  of  competition 
(III,  973-974).  On  the  other  hand,  Prof.  Richard  B.  Hefle- 
bower  testified  that  in  his  view  of  the  Standard  Oil  of  Indi- 
ana case,  "the  Supreme  Court  was  right  both  in  interpreting 
the  law  and  in  understanding  the  importance  of  meeting  com- 
petition as  a  means  of  maintaining  competition."  He  said 
he  does  not  believe  that  either  the  Capehart  bill  (S.  780)  or 
the  Kefauver  bill  (S.  11)  is  necessary  or  desirable  (III, 
9S9-990).  Likewise,  Prof.  Morris  A.  Adelman  testified  that 
he  agreed  with  the  majority  of  the  Attorney  General's  Com- 
mittee in  recommending  that  the  Supreme  Court's  decision 
in  the  Standard  Oil  of  Indiana  case  continue  to  be  followed 
by  the  courts  and  that  section  2  (b)  should  be  complete 
defense  to  any  charge  of  price  discrimination  under  the 
Robinson-Patman  Act.  He  also  agreed  with  the  majority 
report  of  that  Committee  that  no  new  legislation  was  re- 
quired to  accomplish  this  purpose  and  expressed  the  hope 
that  the  Capehart  bill  (S.  780)  will  not  be  passed,  on  the 
general  principle  that  unnecessary  laws  tend  to  create  head- 
aches  (I,  223-225,  227). 

Prof.  Jesse  W.  Markham  testified  that  whether  or  not  the 
meeting  in  good  faith  of  an  equally  low  price  of  a  competi- 
tor should  constitute  an  absolute  defense  to  a  charge  of  price 
discrimination,  should  depend  on  whether  it  was  demon- 
strated that  the  lower  price  did,  in  fact,  result  from  compe- 
tition and  that  it  should  not  just  be  accepted  as  an  absolute 
defense  that  a  lower  price  in  fact  prevailed.  He  stated  that 
one  of  the  greatest  difficulties  in  the  administration  of  the 
antitrust  laws,  and  especially  the  Robinson-Patman  Act, 
is  to  set  up  the  appropriate  criteria  whereby  it  can  be  deter- 
mined whether  the  object  of  the  big  seller  is  to  drive  out 
the  little  competitor  and  then  reap  a  monopoly  reward,  or 
whether  he  is  simply  engaging  in  price  competition.  Pro- 
fessor Markham  said  that  in  his  opinion  the  "good  faith" 
meeting  of  competition  defense  should  be  revised  so  as  to 
read  "to  meet  or  to  undersell  a  competitor's  price,"  rather 
than  "to  meet  an  equally  low  price  of  a  competitor,"  as  the 
act  now  reads.  He  believes  that  would  encourage  competi- 
tion and  thereby  benefit  the  consumer.  One  of  the  best  evi- 
dences of  vigorous  competition,  he  said,  is  not  price  uni- 
formity where  two  sellers  abide  by  an  identical  price,  but 
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where  they  undersell  each  other  in  that  market  in  a  bona 
fide  effort  to  acquire  it  (III,  948-949,  952). 

Prof.  Walter  Adams  testified  that  he  favors  adoption 
of  the  Kefa nver  bill  (S.  11)  "so  that  'good  faith'  shall  be 
an  absolute  defense  to  a  charge  of  price  discrimination  only 
where  the  effect  is  not  to  substantially  lessen  competition 
or  tend  to  create  a  monopoly."  However,  he  said,  it  would  be 
still  subject  to  interpretation.  He  does  not  think  the  good 
faith  proviso  has  any  place  in  the  Robinson-Patman  Act.  He 
would  look  at  the  market  effect  rather  than  at  the  intent. 
He  contends  that  "if  Congress  meant  what  it  said  in  section 
2  (a),  it  certainly  could  not  mean  what  the  Supreme  Court 
said  Congress  meant  in  section  2  (b)."  He  believes  the 
Kefauver  amendment  would  rectify  this.  However,  he  thinks 
that  "good  faith"  should  not  apply  to  systematic  and  con- 
tinuous discrimination  practices  by  dominant  sellers  (III, 
1016-1017,  1022,  1026). 

The  Court's  decision  in  the  Standard  Oil  of  Indiana  case 
was  approved  with  but  few  dissents  by  the  Attorney  General's 
Committee  which  stated  in  its  report  that  the  decision  "goes 
far  toward  harmonizing  the  Robinson-Patman  Act  with  the 
basic  tenor  of  antitrust  policy"  (Attorney  General's  com- 
mittee report,  p.  181).  The  report  went  on  to  point  out  that 
there  was  still  a  number  of  derivative  issues  left  unsolved 
by  the  Supreme  Court's  decision.  In  view  of  the  various 
proposed  amendments  to  the  Robinson-Patman  Act  offered  as 
a  result  of  the  Supreme  Court's  decision,  however,  it  appears 
desirable  to  defer  a  discussion  of  those  issues  in  the  present 
interim  report  and  to  concentrate,  rather,  on  the  primarily 
substantive  issue  which  is  raised  by  that  decision.  This 
issue  can  be  stated  as:  What  may  be  the  possible  effects  of 
the  interpretation  accorded  to  section  2  (b)  in  the  Supreme 
Court's  decision,  as  compared  with  proposals  of  alternative 
interpretations  on  the  competitive  performance  of  the  econ- 
omy? Accordingly,  the  following  paragraphs  will  be  devoted 
to  a  discussion  of  this  issue. 

It  will  be  noted  that  the  present  discussion  does  not  at- 
tempt to  deal  specifically  with  the  application  of  section  2(b) 
to  the  problem  of  delivered  pricing.  While  the  significance 
of  the  "good  faith"  defense  for  this  problem  is  recognized,  it 
appears  that  the  issue  of  delivered  pricing  merits  special 
treatment.  The  factors  characterizing  industries  in  which  the 
use  of  certain  methods  of  delivered  pricing  raise  an  important 
legal  and  economic  issue,  are  sufficiently  unique  to  require 
separate  discussion. 
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The  function  of  the  "good  faith"  meeting  of  competition 
proviso,  section  2  (b),  should  be  considered  against  the  back- 
ground of  the  previous  discussion  of  the  role  of  the  Robinson- 
Patman  Act  in  the  antitrust  legislation,  and  of  the  causes 
and  economic  significance  of  price  discrimination,  supra.  It 
has  been  indicated  in  the  previous  discussion  that  under  con- 
ditions of  imperfect  markets,  as  economists  use  the  term — 
and  such  conditions  prevail  in  virtually  all  the  markets  in 
the  economy — price  discrimination  may  be  an  inherent  part 
of  the  competitive  process.  It  has  been  pointed  out,  further, 
that  while  in  some  situations  price  discrimination  may  actu- 
ally contribute  to  the  stimulation  of  competitive  behavior,  in 
other  situations  it  may  injure  competition,  strengthen  the 
already  existing  market  power  possessed  by  certain  firms,  or 
facilitate  the  tendency  toward  creating  monopoly.  Thus,  in 
a  particular  situation,  the  price  discrimination  should  be 
judged  in  the  light  of  its  effect  on  the  vitality  of  competitive 
forces  in  the  particular  market. 

The  "good  faith"  meeting  of  competition  proviso  of  sec- 
tion 2  (b),  under  appropriate  conditions,  furnishes  a  defense 
to  a  seller  in  cases  of  price  discrimination  which  presumably 
would  otherwise  violate  section  2  (a)  of  the  act.  Considered 
from  the  standpoint  of  its  effect  on  the  vitality  of  competitive 
forces  in  a  particular  market,  the  defense  provided  by  section 
2  (b)  may  possibly  contribute  to  an  increase  in  the  degree 
of  price  competition  in  a  significant  way. 

(a)  The  role  of  price  discrimination  as  a  means  of  deter- 
mining rigid  price  structures  in  markets  dominated  by  rela- 
tively few  sellers  has  been  indicated  in  the  preceding  section. 
If  some  of  the  oligopolists  in  a  particular  market  may,  by 
means  of  special  price  concessions,  meet  a  lower  price  offered 
by  a  competitor,  the  result  may  be  a  spread  of  special  price 
deals  among  the  rivals  until  what  was  originally  a  secret 
price  will  become  the  effectively  ruling  price  for  most  or  all 
buyers.  It  may  be  that  the  original  price  cutter  in  such  a 
situation  may  not  have  violated  the  act  because  he  did  not 
have  an  outlet  in  the  particular  market,  or  because  he  offered 
the  same  deal  to  his  original  outlet  and  the  former  customer 
of  his  rival.  In  such  a  case  the  existence  of  the  "good  faith" 
proviso  may  increase  the  willingness  on  the  part  of  the  domi- 
nant sellers  in  the  market  to  meet  price  concessions  offered 
by  a  rival  seller  and  thereby  facilitate  the  process  of  compe- 
tition. 

(b)  Certain  buyers  who  are  frequently  able  to  purchase 
the  entire  output  of  a  particular  seller  may  be  able  to  obtain 
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prices  which  are  lower  than  those  prevailing  in  markets 
characterized  by  price  rigidity  and  the  presence  of  relatively 
few  sellers.  Neither  the  buyers,  nor  the  sellers  who  actually 
sold  to  them,  are  liable  in  such  cases  under  the  law,  having 
bargained  for  the  entire  output  of  that  seller  during  that 
period.  But  lower  prices  obtained  by  the  buyers  in  such  a 
way  may  be  used  in  turn  to  win  special  price  concessions 
from  the  sellers  maintaining  the  rigid  price  structures  in 
the  market,  and  if  these  concessions  are  met  they  spread 
among  other  buyers  and  sellers,  and  may  undermine  the 
prices  and  lead  to  general  market  price  reductions.  The  im- 
portance in  this  case  of  proviso  which  would  furnish  a 
defense  to  a  charge  of  price  discrimination  in  violation  of 
section  2  (a) ,  in  case  of  meeting  a  lower  price  of  a  competitor, 
is  obvious. 

(c)  In  some  cases  a  particular  firm  whose  rivals  offered 
a  lower  price  to  its  customer  may  be  unable  to  reduce  its 
prices  to  all  of  its  buyers,  but,  counting  on  future  improve- 
ments in  the  techniques  of  production  or  sales,  and  desiring 
to  retain  an  important  customer,  may  be  meeting  competitive 
offers  in  a  discriminatory  way  which  in  practice  could  not  be 
cost-justified  under  section  2  (a).  The  "good  faith"  defense, 
by  permitting  discrimination  in  that  particular  situation 
which  would  otherwise  be  unlawful,  may  facilitate  the  re- 
tention of  some  important  customers  of  the  firm  until 
internal  adjustments  improving  the  firm's  competitive  posi- 
tion take  place.  The  right  to  meet  a  lower  price  of  a  compe- 
titor when  such  meeting  of  competition  takes  a  form  of 
discriminatory  price-making,  may  be  thus  an  essential  factor 
in  the  survival  of  particular  firms  in  the  market. 

The  above  considerations  argue  strongly  for  making  the 
"meeting  competition  in  good  faith"  proviso  of  section  2  (b) 
an  important  factor  in  a  general  anti-price-discrimination 
statute.  They  do  not  necessarily  provide  a  complete  answer, 
however,  to  the  question  whether,  in  accordance  with  the 
Supreme  Court  decision,  the  "good  faith"  proviso  should 
constitute  an  absolute  defense  for  the  discriminating  seller. 
In  considering  this  question  some  additional  factors  must 
be  taken  into  account. 

As  indicated  in  the  previous  sections,  many  markets  in 
the  economy  are  characterized  by  the  existence  of  relatively 
few  sellers,  possessing  a  considerable  degree  of  market  power, 
i.  e.,  sellers  who  are  relatively  free  from  restraints  in  price 
and  production  polices  which  are  expected  to  be  imposed  by 
normal  competitive  forces.    Because  of  their  position  in  the 
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larger  national  market  or  its  regional  subdivisions,  such 
sellers  need  not  frequently  lower  all  their  prices  in  response 
to  price  competition  offered  by  a  relatively  small  seller  in  a 
particular  locality  or  region.  Instead,  they  may  meet  lower 
prices  of  competitors  by  selective  and  systematic  price  cuts 
in  the  areas  where  competition  may  threaten  their  estab- 
lished position.  The  effect  of  such  price  discriminating  poli- 
cies may  be  to  discourage  price  reductions  on  the  part  of 
smaller  rivals,  to  prevent  potential  expansion  of  relatively 
weak  or  new  competitors  or  even  to  eliminate  completely 
some  competition.  Thus,  competition  on  the  part  of  rela- 
tively weak  sellers  may  be  suppressed  not  as  a  result  of  su- 
perior efficiency  of  the  dominant  sellers  but  rather  because 
the  market  power  makes  possible  carrying  on  relatively  un- 
profitable sales  or  even  incurring  considerable  losses  for  a 
lengthy  period  of  time.  The  effect  may  be  particularly  harm- 
ful to  the  welfare  of  the  economy  if  the  small  price  cutter, 
brought  "in  line"  by  price  discrimination,  happens  to  be 
actually  more  efficient  than  the  large  sellers  and  if  his  lower 
prices  reflected  true  cost  differences  (lower  costs)  achieved 
as  a  result  of  improvements  in  techniques  or  methods  of  pro- 
duction and  sales. 

It  should  be  noted  that  discriminatory  pricing  policies 
leading  to  the  above  indicated  results  may  be  carried  on  in 
perfect  good  faith,  without  any  predatory  intent  and  cer- 
tainly without  any  reasonable  evidence  that  the  discriminat- 
ing seller  was  attempting  to  monopolize  any  part  of  trade 
or  commerce.  If  meeting  competition  in  good  faith  consti- 
tutes an  absolute  defense  of  price  discrimination,  such  prac- 
tices would  not  be  proscribed  by  the  Kobinson-Patman  Act. 
At  the  same  time  they  may  also  be  immune  from  prosecution 
under  section  2  of  the  Sherman  Act. 

Another  consideration  relevant  in  the  present  context 
concerns  price  discrimination  benefiting  a  large  buyer  who, 
by  taking  a  whole  output  of  a  small  producer  at  a  price  lower 
than  the  currently  prevailing  market  price  for  the  product, 
was  able  to  induce  the  more  important  sellers  to  grant  him 
a  special  price  concession.  As  indicated  above,  the  secret 
price  concessions  bargained  by  the  large  buyer,  and  granted 
under  the  protection  of  meeting  competition  in  "good  faith" 
defense,  may  constitute  a  wedge  undermining  a  rigid  price 
structure  of  an  oligopolistic  market.  But  it  must  be  pointed 
out  that  while  such  a  result  is  possible  and  perhaps  probable, 
it  is  not  a  necessary  consequence  of  the  price  discrimination 
favoring  originally  the  large  buyer.  The  predictive  value  of 
economic  analysis  in  cases  of  oligopolistic  markets  is,  at  the 
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very  best,  rather  limited,  and  few  economists  would  be  will- 
ing to  argue  that  price  discrimination  of  the  type  indicated 
inevitably  leads  to  downward  pressure  on  market  prices  and 
general  price  reductions.  Indeed,  examples  may  be  cited 
where  such  discrimination  benefiting  a  large  buyer  persisted 
for  long  periods  of  time  without  leading  to  further  price  con- 
cessions to  other  buyers.  It  is  thus  possible  that  price  con- 
cessions obtained  by  a  large  buyer,  exercising  his  market 
power,  may  persist  without  accentuating  price  competition 
in  the  seller's  market  while,  at  the  same  time,  lessening  to  a 
considerable  extent  the  vitality  of  competition  at  the  second- 
ary level.  In  this  connection,  Prof.  Alfred  E.  Kahn  has 
pointed  out  that  it  is  not  correct  to  assume  that  if  the  seller 
cannot  meet  the  competitive  situation  by  means  of  discrimi- 
natory prices,  he  will  not  reduce  his  price  at  all.  Referring 
to  the  lower  discriminatory  price  given  to  the  favored  buyer, 
Professor  Kahn  stated : 

But  if  the  lower  price  is  a  response  to  competition,  the  higher 
price  reflects  weaker  competition,  or  as  the  economist  uses  the 
term,  some  degree  of  monopoly  power  *  *  *.  The  selective  price 
concession,  offered  to  some  buyers  only,  is  at  best  a  limited  form 
of  price  competition,  and  not  necessarily  the  best  kind  attainable 
(Attorney  General's  committee  report,  p.  186). 

The  above  discussion  of  the  operation  of  price  discrimi- 
nation as  a  phenomenon  points  toward  the  dilemma  pre- 
sented by  the  good-faith  defense  of  section  2  (b)  of  the 
Robinson-Patman  Act :  The  right  to  meet  lower  prices  of 
competitors  through  price  discrimination,  may  be  in  many, 
or  perhaps  most,  market  situations  a  necessary  ingredient 
of  the  competitive  process.  On  the  other  hand,  because  of  the 
existence  of  sellers  and  buyers  in  many  markets  who  possess 
some  degree  of  monopoly  power  ( as  the  term  is  used  by  econ- 
omists)  making  "good  faith  meeting  of  competition"  an  abso- 
lute defense  of  price  discrimination  may  lead  to  results  detri- 
mental to  the  maintenance  of  a  competitive  economy. 

D.    THE  BROKERAGE  FEES  PROVISION   (SEC.  2   (C)) 

Section  2  (c)  of  the  Robinson-Patman  Act  provides: 

That  it  shall  be  unlawful  for  any  person  engaged  in  commerce, 
in  the  course  of  such  commerce,  to  pay  or  grant,  or  to  receive  or 
accept,  anything  of  value  as  a  commission,  brokerage,  or  other 
compensation,  or  any  allowance  or  discount  in  lieu  thereof,  except 
for  services  rendered  in  connection  with  the  sale  or  purchase  of 
goods,  wares,  or  merchandise,  either  to  the  other  party  to  such 
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transaction  or  to  an  agent,  representative  or  other  intermediary 
therein  where  such  intermediary  is  acting  in  fact  for  or  in  behalf, 
or  is  subject  to  the  direct  or  indirect  control,  of  any  party  to  such 
transaction  other  than  the  person  by  whom  such  compensation  is 
so  granted  or  paid. 

Much  of  the  criticism  which  has  been  directed  at  the 
Robinson-Patman  Act  relates  to  this  section.  It  is  generally 
contended  that  as  a  result  of  court  decision,  the  phrase  "ex- 
cept for  services  rendered''  has  been  read  out  of  this  section 
of  the  act  in  any  situation  where  the  broker  is  affiliated  with 
the  buyer  or  where  the  buyer  performs  the  services  of  a 
broker  himself.  As  interpreted  by  the  courts,  section  2  (c) 
of  the  Robinson-Patman  Act  represents  today  an  absolute 
prohibition  of  payment  of  brokerage  fees  to,  or  acceptance  of 
such  fees  by,  any  person  other  than  an  independent  broker, 
completely  unconnected  with  the  buyer  (Webb-Craivford  Co. 
V.  F.  T.  C,  109  F.  2d  268  (1940)  ;  Biddle  Purchasing  Co.  v. 
F.  T.  C.}  96  F.  2d  687  (1938)  ;  Great  Atlantic  d  Pacific  Tea 
Co.,  106  F.  2d  667  (1939)  ;  Oliver  Bros.,  Inc.  v.  F.  T.  C,  102 
F.  2d  763  (1939) ).  Thus,  payment  of  brokerage  fees  to  any 
distributive  intermediary,  other  than  independent  brokers, 
constitutes  a  violation  of  the  law,  regardless  of  its  possible 
effect  on  competition  in  the  particular  market.  It  is  imma- 
terial whether  the  intermediary  buying  organization  is  under 
the  direct  or  indirect  control  of  the  buyer.  (See  Quality 
Bakers  case,  114  F.  2d  393  (1940)  ;  Modern  Marketing  case, 
149  F.  2d  970  (1945) ).  If  the  brokerage  payment  in  anyway 
accrues  to  the  benefit  of  the  buyer  or  anyone  affiliated  with 
him,  the  prohibition  of  the  statute  holds.  (Cit.  supra;  also 
Atlantic  Commission  case,  31  F.  T.  C.  625. )  It  is  said,  there- 
fore, that  the  only  thing  that  remains  of  the  "services  ren- 
dered" section  is  that  section  2  (c)  does  not  prevent  payment 
of  brokerage  to  the  seller's  agent.  (See  Great  Atlantic  & 
Pacific  Tea  Co.  case,  supra.) 

Section  2  (c)  has  also  been  held  to  apply  to  situations  in 
which  the  so-called  buying  broker  serves  in  part  as  a  broker 
and  in  part  purchases  for  his  own  account  for  resale,  a  type 
of  operation  which  has  long  been  in  use,  especially  in  rural 
areas.  In  the  Southgate  Brokerage  Co.  case,  sales  were  made 
to  wholesalers  who  paid  the  same  price  that  they  would  have 
paid  had  they  purchased  from  the  seller  through  Southgate, 
acting  as  broker  for  the  seller.  The  payment  of  brokerage  on 
such  direct  purchases  by  Southgate  was  prohibited  and  the 
order  to  cease  and  desist  was  upheld  by  the  appellate  court 
(105  F.  2d  607  (1945)),  in  a  decision  which  made  it  clear 
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that  a  buyer  cannot  under  any  circumstances  render  service 
to  a  seller,  and  that  the  lack  of  evidence  of  any  discrimina- 
tory effect  among  oilier  buyers  is  immaterial.  The  question  of 
whether  the  function  performed  by  Southgate  might  be 
deemed  different  from  that  performed  by  other  wholesalers 
and  hence  treated  differently,  was  not  considered. 

Moreover,  the  cost  justification  defense  provided  by  sec- 
tion 2(a)  of  the  act  may  not  be  used  to  justify  payments  pro- 
hibited by  section  2  (c).  The  prohibition  against  paying 
(and  receiving)  brokerage  commissions  of  section  2  (c) 
affects  all  types  of  purchasing  units — a  cooperative  organi- 
zation of  wholesalers,  individual  wholesalers,  purchasing 
agents,  chainstores  using  their  own  buying  organizations. 
Any  one  of  these  units  is  forbidden  by  the  statute  to  receive 
a  price  reduction  corresponding  to  a  brokerage  commission 
normally  paid  by  the  seller,  even  though,  because  of  the 
nature  of  the  buying  unit,  the  services  of  the  brokers  are  dis- 
pensed with  in  the  particular  transaction.  Thus,  the  effect  is 
that,  with  equal  prices  charged  the  buyer,  the  sellers'  net 
realization  is  greater  in  the  case  of  a  purchase  made  by  a 
unit  dispensing  with  brokers'  services  than  in  a  case  of  pur- 
chasers transacted  through  brokers.  Or,  looked  at  from 
another  viewpoint,  buyers  who,  by  the  nature  of  their  organ- 
ization, reduced  the  sellers'  cost  in  a  particular  transaction 
by  the  amount  of  brokerage  payments,  are  compelled  by  law 
to  pay  the  same  price  as  buyers  whose  purchases  necessitate 
employment  of  brokers  by  the  sellers. 

In  spite  of  the  relatively  limited  scope  of  the  economic 
activities  to  which  it  pertains,  section  2  (c)  constitutes  an 
important  part  of  the  Robinson-Patman  Act.  Numerically, 
most  of  the  cases,  which  have  been  brought  under  the  Robin- 
son-Patman Act  by  the  Federal  Trade  Commission  pertain  to 
alleged  violations  of  the  prohibitions  contained  in  this  sec- 
tion. The  "brokerage"  provision  has  also  been  a  subject  of 
sharp  controversy  among  lawyers,  economists  and  trade 
organizations  affected  by  it.  As  considered  by  some  of  its 
critics,  section  2  (c)  has  been  viewed  as  "an  ugly  example 
of  class  legislation"  (Levi,  The  Robinson-Patman  Act — Is  it 
in  the  Public  Interest?,  ABA — Antitrust  Symposium,  p.  69), 
and  as  a  statutory  provision  which  "gives  organized  food 
brokers  a  monopoly  over  brokerage  commissions,"  (Wm. 
Simon,  III,  1173).  On  the  other  hand,  in  the  view  of  the 
National  Food  Brokers  Association,  "as  a  measure  for  stamp- 
ing out  and  preventing  an  evil  monopolistic  practice,  section 
2  (c)  is  consummately  sound  in  purpose  and  principle." 
(Statement  presented  before  the  Senate  and  House  Commit- 
tees on  the  Judiciary,  83d  Cong.,  2d  sess.,  filed  April  6, 1954. ) 
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1.     Arguments  in  favor  of  section  2  (c)  in  its  present  form 

Various  arguments  have  been  advanced  by  the  supporters 
of  the  Robinson-Patman  Act  for  retaining  section  2  (c)  in 
its  present  form : 

1.  The  origin  of  section  2  (c)  may  be  traced  to  the  con- 
cern of  Congress  with  discriminatory  price  concessions  re- 
ceived by  large  buyers  under  the  guise  of  brokerage  payments. 
Such  "dummy"  brokerage  fees,  extracted  frequently  as  a 
result  of  market  (monopsony)  power  possessed  by  mass 
buyers,  were  found  to  have  a  serious  detrimental  effect  on  the 
ability  of  smaller  firms  to  compete  with  chainstores  and  other 
organizations  possessing  market  power.  No  fundamental 
change  has  taken  place  in  the  structure  of  the  economy  since 
the  original  findings  of  Congress  which  gave  rise  to  the  pas- 
sage of  Robinson-Patman  Act.  The  need  to  protect  the  oppor- 
tunity of  smaller  businesses  is  as  great  today  as  it  was  20 
years  ago.  A  modification  of  section  2  (c)  which  would  per- 
mit payment  or  acceptance  of  brokerage  fees  by  buyers  and 
persons  affiliated  with,  or  representing,  the  buyers  therefore 
would  open  the  possibility  of  constant  abuses  of  an  antidis- 
crimination statute,  by  facilitating  price  discrimination 
under  the  guise  of  brokerage  fees. 

According  to  this  view,  the  historical  background  for  the 
basis  of  2  (c)  therefore  was  the  consistent  allowance  of  false 
brokerage  fees  to  large  mass  buyers  as  a  form  of  price  dis- 
crimination against  independent  retailers.  The  evil  caused 
by  brokerage  payments  to  buyers  was  so  great  that  Congress 
saw  fit  to  prohibit  the  practive  absolutely  without  any  excep- 
tion and  in  plain  terms  without  a  trace  of  equivocation.  The 
act's  supporters  assert  that  the  injuries  and  hardships  which 
they  suffered  prior  to  the  writing  of  section  2(c)  into  the  act 
were  so  severe  that  the  experience  lives  as  a  vivid  memory  in 
the  minds  of  many  independent  grocers.  Further,  they  con- 
tend that  the  entire  Robinson-Patman  Act,  including  the 
brokerage  section,  is  regarded  as  necessary  for  the  protec- 
tion of  the  right  to  compete  on  a  basis  of  fairness  and  equity 
with  all  classes  of  competitors  regardless  of  size.  (Ill,  1416.) 

Somewhat  the  same  view  was  taken  by  R.  H.  Rowe,  vice 
president  and  secretary  of  the  United  States  Wholesale 
Grocers'  Association,  who  stated : 

If  the  brokerage  provision,  section  2   (c)   is  changed  *  *  *, 

section  2   (a),  2   (d)  and  2  (e)   can  be  bypassed  and  rendered 

futile  (III,  1407). 

2.  The  absolute  prohibition  on  brokerage  payments  to 
persons  other  than  independent  brokers  reflects  the  assump- 
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tion  that  no  organization  affiliated  in  any  way  or  acting  on 
behalf  of  the  buyers  fulfills  the  actual  function  of  the  broker. 
The  function  of  the  broker  goes  far  beyond  the  mere  taking  of 
orders  or  bring  buyers  and  sellers  together  in  a  particular 
transaction.  In  the  words  of  Henry  Bison,  Jr.,  counsel  for 
the  Retail  Grocers'  Association: 

*  *  *  A  broker  is  not  an  order  taker.  A  broker  does  more  than 
that,  a  great  deal  more  than  just  merely  taking  an  order.  The 
function  of  the  broker  is  to  create  a  sales  market  for  a  product  and 
to  stimulate  demand  by  the  consumers  and  by  wholesalers  and  by 
retailers  and  by  everyone  else  for  this  product  *  *  *  (III,  1426). 

It  is  contended  that  the  main  function  of  the  broker  is  the 
constant  sales  and  merchandising  efforts  to  build  the  demand 
for  the  manufacturer's  product.  This  function  cannot  be 
performed  by  buyers  who  dispense  with  brokers  services  and 
then  demand  payment  of  brokerage  commissions.  According 
to  the  statement  presented  by  the  National  Food  Brokers' 
Association : 

The  buyer  or  the  buyer-controlled  intermediaries  have  only  one 
interest  in  sellers,  namely,  to  purchase  only  what  they  want  of  the 
sellers'  products,  at  the  lowest  possible  prices.*  *  *  They  have  only 
incidental  interest  in  promotion  of  the  sellers'  goods  for  the  seller 
and  they  have  no  interest  in  promoting  or  making  sales  to  buyers 
who  are  not  controlled  by  them. 

A  payment  of  brokerage  fees  to  a  buyer  who  approaches 
directly  a  seller  and  dispenses  with  the  services  of  the  broker 
may  not,  therefore,  be  considered  a  remuneration  for  services 
performed  to  the  seller,  but  a  form  of  price  concession,  dis- 
criminatory in  nature,  and  potentially  harmful  to  the  mainte- 
nance of  a  competitive  economy. 

According  to  this  argument,  the  legislative  history  of 
section  2(c)  also  lends  support  to  the  foregoing  contentions. 
Representative  Utterback,  in  the  course  of  congressional 
debate  on  the  original  bill,  remarked : 

*  *  *  There  is  nothing  in  this  bill  that  requires  the  employment  of 
a  broker;  there  is  nothing  to  prevent  sales  direct  from  seller  to 
buyer.  But  if  an  intermediary  is  employed,  and  is  in  fact  acting 
for  or  under  the  control  of  the  buyer,  then  the  seller  cannot  pay 
him.  Or  if  he  is  acting  for  or  under  the  control  of  the  seller,  then 
the  buyer  cannot  pay  him.  And  where  sales  are  made  from  buyer 
to  seller,  in  the  nature  of  a  case  no  brokerage  services  are  rendered 
by  either  and  no  payment  or  allowance  on  account  thereof  can  be 
made  by  either  party  to  the  other  (Congressional  Record,  June  15, 
1936,  p.  9564). 
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To  similar  effect,  Senator  Logan,  in  discussing  section 
2  (c)  said: 

*  *  *  A  legitimate  broker  has  an  important  place  in  trade,  and  it 
is  not  intended  to  interfere  at  all  with  his  legitimate  business. 
Where  he  is  employed  by  the  buyer  in  the  field  to  find  a  source 
of  supply,  or  by  the  seller  to  find  the  market,  he  is  discharging  a 
sound  reasonable  function,  and  is  entitled  to  appropriate  compensa- 
tion by  the  one  he  serves.  It  is  an  entirely  different  thing,  how- 
ever, to  allow  payment  or  allowance  under  the  guise  of  brokerage 
where  no  such  service  is  rendered,  and  where  the  supposed  broker 
is  only  a  dummy  pointed  out  by  the  buyer  to  the  seller,  rather  than 
one  who  brings  the  buyer  to  the  seller.  This  scheme  corrupts  a 
legitimate  function  to  the  purpose  of  competitive  discrimination. 
The  relationship  existing  between  a  broker  and  his  client  is  a  fidu- 
ciary one.  To  allow  a  broker  to  collect  from  a  client  for  services 
rendered  to  the  adverse  party  is  a  violation  of  that  relationship. 
Such  rebates,  fostered  by  schemes  under  the  guise  of  brokerage, 
for  the  sole  purpose  of  bringing  about  unfair  discrimination,  should 
not  be  allowed  and  are  prohibited  by  this  bill  (Congressional 
Record,  March  3,  1936,  p.  3229). 

3.  A  modification  of  the  absolute  prohibition  of  section 
2  (c)  would  raise  difficult  problems  of  administration  and 
enforcement.    As  one  witness  before  this  committee  stated: 

If  you  say  that  we  will  allow  payments  to  buyers  for  services 
rendered,  then  you  are  going  to  create  a  tremendous  problem  for 
the  Commission,  because  how  is  the  Commission  going  to  measure 
whether  a  payment  given  to  a  buyer  is  a  reasonable  payment  for 
the  services  rendered?  Imagine  the  delay  in  the  prosecution  of 
that  section  that  would  result  if  that  recommendation  were  made 
(III,  1427). 

Moreover,  the  effect  of  section  2(c)  has  not  been  such  as 
to  warrant  tampering  with  the  existing  statute  and  changes 
which  may  lead  to  serious  difficulties  in  enforcing  an  anti- 
discrimination statute.  Professor  Heflebower,  testifying  be- 
fore the  Subcommittee,  put  this  idea  in  the  following  way : 

*  *  *  if  there  is  some  saving  in  cost  involved  in  not  using  a  broker, 
a  saving  in  cost  to  the  seller  by  not  using  a  broker,  this  ought  to  be 
reflected  in  the  price.  But  I  can  see  some  real  difficulties  in  deter- 
mining these  savings  in  cost,  and  there  are  times  in  law  where  we 
have  to  be  a  bit  arbitrary,  because  that  which  would  be  ideal  is  not 
administrable. 

So  this  leads  me  to  say  that  unless  we  can  show  that  substantial 
damage  was  done,  particularly  in  terms  of  finally  affecting  the  cost 
to  the  consumer  by  the  present  provision,  which  essentially  works 
out  to  be  a  per  se  provision,  that  we  ought  to  keep  it. 
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Now,  I  have  not  noted  anywhere  any  widespread  injury  being 
done  to  buyers  by  this  proviso,  and  therefore  I  see  no  strong 
reason,  no  real  reason,  for  changing  it  (III,  997). 

Two  other  economists  expressed  a  similar  view.  Professor 
Dirlam  indicated  in  his  statement : 

It  is  difficult  to  conclude  that  section  2  (c),  drafted  to  prevent 
coerced  discounts  masquerading  as  brokerage,  could  have  notice- 
ably retarded  economic  advance  in  food  distribution  (III,  958). 

To  the  same  effect,  Professor  Adams  concluded : 

Again,  let  me  say  that  such  evidence  as  has  been  brought  to  my 
attention  is  not  sufficiently  persuasive  to  justify  a  tampering  with 
section  2  (c).  I  do  not  see  any  great  injury  that  section  2  (c) 
has  done  to  anybody.  I  do  not  think  it  has  stifled  efficiency  or 
competition  or  what  have  you.  Until  I  get  more  persuasive  evi- 
dence on  that,  I  would  leave  section  2  (c)  as  it  is  now  (III,  1014). 

Thus,  these  opinions  of  experts  who  have  appeared  before 
the  subcommittee  advise  caution  in  changing  a  statutory  pro- 
vision which  has  not  had  a  significant  detrimental  effect, 
whereas  it  has  prevented  some  extreme  forms  of  price  dis- 
crimination, possibly  injurious  to  competition. 

2.    Arguments  against  Section  2   (c)   in  its  present  form 

The  criticism  directed  at  the  "brokerage"  provision  of  the 
Robinson-Patman  Act  are  based  on  a  number  of  contentions : 

1.  It  is  pointed  out  that,  while  the  broker  may  indeed  per- 
form services  other  than  that  of  taking  orders,  the  essential 
function  of  the  broker  is  to  bring  the  buyer  and  the  seller 
together.  This  was  described  by  an  officer  of  the  Association 
of  Independent  Food  Dealers  of  America,  as  follows : 

*  *  *  an  aggressive  broker  probably  must  do  more  than  just 
become  an  order  taker,  but  in  many  instances  they  are  not,  and  if 
we  were  to  have  a  legal  definition,  I  suppose  that  the  food  broker 
is  a  lot  like  real-estate  salesman  whose  function  primarily  is  to 
get  a  buyer  for  a  given  house,  shall  we  say.  He  may,  and  I  think 
we  lawyers  sometimes  object  to  the  fact,  that  he  goes  ahead  and 
draws  up  deeds  and  handles  some  things  which  we  perhaps  feel 
are  beyond  his  province,  but  his  primary  function  is  getting  a 
buyer  (III,  1358). 

If  then  the  buyer  himself  approaches  the  seller,  making 
the  main  function  of  the  brokers  superfluous,  the  buyer,  as 
in  the  case  of  the  real-estate  transaction,  should  be  able  to 
obtain  the  benefits  of  the  lower  costs  incurred  by  the  seller. 
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Under  the  present  interpretation  of  section  2  (c),  however, 
the  direct  buyer  must  be  charged  with  what  one  of  the  expert 
witness  before  the  Subcommittee  termed  as  "a  phantom 
brokerage,"  even  though  by  contacting  the  seller  he  fulfills 
the  function  normally  performed  by  the  broker  (I,  222-223). 

2.  It  has  been  also  pointed  out  that  the  "present  con- 
struction of  the  brokerage  clause  in  the  Robinson-Patman 
Act  *  *  *  is  a  substantial  competitive  disadvantage  to  inde- 
pendent grocers"  (III,  pp.  1349, 1353) .  In  an  attempt  to  com- 
pete with  the  chainstores,  many  wholesalers  have  organized 
cooperative  purchasing  organizations,  such,  for  instance,  as 
the  Independent  Grocers'  Alliance,  which  renders  valuable 
distributive  services  and  used  to  collect  brokerage  fees  from 
the  manufacturer.  The  proceeds  from  these  fees,  in  excess 
of  the  cost  of  operating  the  purchasing  units,  were  used  to 
help  the  affiliated  wholesalers  and  retailers  to  improve  the 
merchandising  of  their  goods.  The  absolute  prohibition  con- 
tained in  section  2  (c)  of  acceptance  of  brokerage  fees  by  any 
person  connected  with,  or  acting  on  behalf  of,  the  buyer  made 
this  activity,  which  tended  to  improve  the  position  of  small- 
business  men,  unlawful.  The  effect  of  this  prohibition  may 
have  been  particularly  detrimental  to  the  position  of  inde- 
pendent grocers  as  compared  with  that  of  chainstores  because 
the  latter  need  not  be  affected  by  section  2  (c).  "By  securing 
their  own  fruit-processing  facilities,  or  buying  an  entire  out- 
put of  fruit  and  food  processors,  the  chains  have  been  able  to 
avoid  the  expense  of  the  broker  intermediary  and  the  disad- 
vantage of  section  2  (c)"  (III,  1361,  1195).  It  is  argued 
that  this  provision  gave  the  "food  brokers"  a  monopoly  over 
brokerage  payments,  whether  or  not  they  performed  any 
brokerage  service,  and  that  correspondingly,  it  has  dealt  a 
severe  blow  to  cooperative  buying  by  small  independent 
wholesale  grocers,  including  the  so-called  voluntary  chains. 

The  core  of  the  argument  against  section  2  (c),  as  pres- 
ently interpreted,  however,  goes  far  beyond  the  issue  of  the 
definition  of  the  brokers'  function  or  the  great  harm  which 
section  (c)  does  to  the  independent  grocers.  The  basic  argu- 
ment against  section  2  (c)  is  that,  by  giving  the  so-called 
independent  brokers  a  virtual  monopoly  over  brokerage  fees 
and  compelling  any  purchasing  unit,  no  matter  how  far  inte- 
grated backward  to  pay  prices  which  include  such  fees,  the 
section  of  the  act  virtually  aims  at  maintenance  of  the  tradi- 
tional pattern  of  distribution  and  prevents  or  impedes  pro- 
gressive structural  or  technological  changes  in  the  process 
of  doing  business  which  presumably  would  lead  to  lower  costs 
and  greater  efficiency  (III,  1159,  1195). 
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This  argument  proceeds  as  follows:  The  process  of  com- 
petition constantly  forces  enterprises  to  adopt  new  methods 
of  doing  business.  These  new  methods  are  not  restricted  to 
purely  technical  innovations  in  the  production  processes,  but 
also  include  new  methods  in  the  distribution  of  products  and 
the  purchase  of  supplies.  The  potential  economies  of  forward 
or  backward  integration,  reflecting  the  diminished  costs  of 
transfer  of  goods  from  one  phase  of  production  or  distribu- 
tion to  another,  lead  to  wholesalers  taking  over  retail  func- 
tions, retailers  taking  over  wholesalers'  functions,  or  retail- 
ers and  wholesalers  taking  over  the  functions  of  directly 
dealing  with  manufacturers,  thereby  eliminating  the  func- 
tions of  the  broker.  As  one  of  the  leading  experts  on  the 
economics  of  marketing  observed: 

The  sum  and  substance  of  the  matter  is  that  under  the  stress 
of  competition,  a  majority  of  the  marketing  functions  are  suscepti- 
ble of  being  shifted;  there  are  scarcely  any  of  them  which  can  be 
regarded  as  the  inalienable  property  of  any  particular  market  in- 
stitution (Prof.  Martin  P.  McNair,  Marketing  Functions  and 
Costs  and  the  Robinson-Patman  Act,  Law  and  Contemporary 
Problems,  June  1937,  p.  345). 

The  development  of  integrated  distributors,  the  argument 
continues,  represents  technological  and  cost  savings  result- 
ing from  the  constant  pressure  of  competition  to  reduce  costs. 
Given  a  significant  degree  of  competition  among  the  inte- 
grated distributors,  the  cost  savings  accruing  as  the  result 
of  integration  of  several  traditionally  separate  marketing 
functions,  will  be  translated  into  lower  prices  to  the  con- 
sumers. Moreover,  the  shifting  of  certain  marketing  func- 
tions from  the  brokers  to  integrated  buyers  need  not  affect 
competition  in  the  seller-buyer  relationship.  Traditionally, 
it  may  have  been  the  initiative  of  contacting  the  buyer  and  bid- 
ding for  his  business  stemmed  from  the  supply  side,  i.  e.,  the 
manufacturers.  In  such  a  situation,  the  brokers  may  have 
performed  many  useful  functions.  But  equally  competitive 
situations  with  respect  to  the  prices  received  by  manufac- 
turers may  prevail  when  the  buyers  exercise  the  initiative 
of  contacting  the  seller  and  compete  for  their  product.  From 
the  viewpoint  of  economic  results  as  reflected  in  the  ultimate 
prices  paid  by  the  consumers,  neither  one  of  these  marketing 
structures  is  per  se  preferable  to  the  other.  The  ultimate 
criterion  should  be  whether  the  particular  pattern  of  distri- 
bution is  more  efficient,  that  is,  whether  it  involves  lower 
average  costs,  than  the  other.  The  fact  that  competition  does 
lead  to  backward  integration  and  absorption  of  brokers'  func- 
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tions  by  wholesalers  and  other  distributors  is  prima  facie 
evidence  of  the  potential  cost  savings  of  this  emerging  new 
system  of  marketing. 

Viewed  in  the  light  of  the  above  arguments,  section  2(c) 
of  the  Robinson-Patman  Act  is  considered  by  its  critics  as 
both  highly  discriminatory  (with  respect  to  integrated 
buyers )  and  detrimental  to  increased  efficiency  in  the  market- 
ing and  distribution  of  goods.  One  of  the  economic  witnesses 
before  the  Subcommittee  explained  this  position  by  stating 
that  section  2  (c)  has  the  effect — 

of  forcing  integrated  buyers  who  furnish  brokerage  and  other 
services  to  pay  fictitious  brokerage  fees,  a  practice  the  act  osten- 
sibly purports  to  prevent.  By  making  payment  for  such  bona  fide 
services,  or  price  adjustments  to  compensate  for  the  rendering  of 
such  services,  per  se  illegal,  the  act  fosters  traditional  and  often 
high-cost  methods  of  distribution.  It  even  prevents  an  examina- 
tion of  the  facts  underlying  various  distributive  channels.  More 
importantly,  it  fosters  price  discrimination  in  that  it  forces  low- 
cost  distributors  and  integrated  distributors  to  pay  higher  prices 
relative  to  the  cost  involved  than  do  high  cost  and  unintegrated 
distributors.  Hence,  aside  from  its  discriminatory  features,  section 
2  (c)  increases  the  cost  of  distribution,  in  an  area  where  Govern- 
ment agencies  and  most  private  citizens  and  organizations  have 
concluded  that  costs  are  already  too  high  (III,  937). 

The  Attorney  General's  committee  expressed  the  same 
view  in  the  following  way : 

In  our  opinion,  the  virtual  legal  monopoly  conferred  by  section 
2  (c)  on  one  type  of  middleman  clogs  competition  in  the  channels 
of  distribution,  and  exacts  tribute  from  the  consumer  for  the  bene- 
fit of  a  special  business  class.  *  *  *  in  order  to  reconcile  the  broker- 
age clause  with  "broader  antitrust  objectives,"  we  favor  legislation 
as  necessary  to  restore  the  original  vigor  of  the  exception  "for 
services  rendered"  of  section  2  (c)  (Attorney  General's  com- 
mittee report,  pp.  191,  192-193). 
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CHAPTER  V.    FOREIGN  TRADE 

Since  the  end  of  World  War  II,  the  United  States  has 
consistently  followed  positive  policies  for  encouraging  the 
investment  abroad  of  United  States  capital  and  technical  re- 
sources. These  policies  have  been  adopted  to  advance  the 
security  interests  of  the  United  States  and  other  free  nations, 
and  to  promote  the  economic  well-being  of  the  free  world. 
The  premise  of  these  policies  has  been  that  an  increase  in  the 
economic  potential  of  foreign  countries  would  strengthen 
their  ability  to  defend  themselves  and  raise  the  standards  of 
living  of  their  peoples;  would  help  to  maintain  or  create 
stable  political  institutions  along  democratic  lines;  would 
promote  the  security  interests  of  the  United  States  by  increas- 
ing the  availability  of  raw  materials  and  other  goods  essen- 
tial to  defense;  and  would  eventually  expand  international 
trade  to  the  benefit  of  all  countries  concerned,  including  the 
United  States. 

The  principal  purpose  of  the  investment  guaranty  pro- 
gram, first  enacted  as  part  of  the  EGA  Act  of  1948  and  con- 
tinued and  enlarged  by  subsequent  legislation,  is  to  encourage 
investment  by  American  companies  in  foreign  enterprise 
abroad.  Congress  recognized  that  a  necessary  consequence  of 
this  program  would  be  the  development  of  foreign  sources  of 
supply  and  a  corresponding  reduction  of  the  outlets  for  par- 
ticular American  goods  abroad.  In  passing  the  guaranty 
legislation,  Congress  concluded  that  such  consequences  were 
worth  the  price  in  light  of  other  objectives,  such  as  alleviating 
the  dollar  shortage  of  foreign  countries  and  promoting  a 
sounder  and  more  stable  balance  in  international  trade. 

Congress  was  also  aware  that  nationalistic  restrictions 
and  the  difficulties  of  operating  abroad  would  often  require 
American  companies  to  invest  capital  in  foreign  enterprises 
only  in  collaboration  with  foreign  nationals.  The  testimony 
in  support  of  a  broad  guaranty  program  for  private  invest- 
ment indicated  that  joint  enterprise  in  which  American  and 
European  businessmen  became  partners  would  and  should 
play  an  important  role  in  any  significant  investment  pro- 
gram. ( Statement  of  Ansel  F.  Luxford,  hearings,  Committee 
on  Foreign  Affairs,  House  of  Representatives,  84th  Cong.,  1st 
Sess.,  on  Mutual  Security  Act  of  1955,  p.  580.  Section  516 
of  the  Mutual  Security  Act  declared  it  to  be  the  policy  of 
Congress  that  the  act  be  administered  to  discourge  cartel 
and  monopolistic  business  practices,  but  only  "to  the  extent 
that  it  is  feasible  and  does  not  interfere  with  the  achievement 
of  the  purposes  set  forth  in  this  act,"  a  clear  recognition  that 
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in  some  circumstances  antitrust  objectives  and  other  policy 
objectives  might  well  conflict. 

These  major  United  States  policies  of  the  1950's — the 
export  of  American  capital  and  know-how  to  restore  foreign 
exchange  balances  and  improve  foreign  living  standards,  and 
the  expansion  of  our  strategic  material  resources  for  de- 
fense— are  policies  which  stand  on  an  equal  footing  with  our 
antitrust  policy.  All  three  policies  must  be  pursued  to  accom- 
plish our  national  goals.  Actual  and  apparent  conflicts  be- 
tween the  three  policies  must  be  resolved  or  accommodated 
whenever  possible.  And  actions  which  advance  either  or  both 
of  the  first  two  policies  should  be  carefully  weighed  where 
measured  under  the  third. 

A.    REPORT  BY  COMMITTEE  ON  INTERNATIONAL  TRADE 
REGULATIONS,  AMERICAN  BAR  ASSOCLATION 

The  American  Bar  Association  has  submitted  to  Congress 
the  report  of  its  committee  on  International  Trade  Regula- 
tion on  Impact  of  Antitrust  Laws  on  Foreign  Trade,  dated 
August  6,  1953.    This  section  is  a  summary  of  that  report. 

The  report  pointed  to  the  need  for  an  examination  of  the 
impact  of  our  antitrust  laws  on  our  foreign  trade  and  invest- 
ments in  the  light  of  the  tremendous  changes  which  have 
occurred  in  the  world's  economy  since  the  enactment  of  the 
first  antitrust  law  in  1S9U.  We  maintain  high  tariff  walls  for 
the  protection  of  our  young  industries  and  Congress  passed 
the  antitrust  statutes  to  guard  against  our  commerce  being 
throttled  by  monopolies  and  restraints  on  trade.  These  laws 
applied  to  foreign  commerce  as  well  as  to  interstate  commerce, 
but  in  the  foreign  trade  field  we  were  interested  primarily 
in  expanding  our  exports.  Our  interest  in  imports  appears 
to  have  been  limited  to  the  prohibition  of  combinations  and 
conspiracies  between  importers  intended  to  limit  imports  or 
otherwise  increase  the  prices  to  the  domestic  consumer.  At 
that  time  exchange  restriction,  quotas  and  other  modern 
devices  were  not  employed  by  foreign  nations,  and  both 
import  and  export  trade  could  be  carried  on  along  traditional 
lines  without  major  difficulty. 

The  report  stated  that  following  the  First  World  War 
we  realized  that  the  strict  application  of  our  antitrust  statutes 
to  foreign  trade  was  handicapping  our  industries  in  their 
struggle  for  world  markets.  Cartels  and  government  monopo- 
lies had  sprung  up  abroad,  and  it  was  difficult  for  individual 
exporters  to  compete  with  such  combinations.  To  remedy  this 
situation,  Congress  passed  the  Webb-Pomerene  Act,  author- 
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izing  exporters  to  combine  to  form  export  corporations  so 
that  they  could  better  match  the  power  of  foreign  competitors, 
thus  placing  its  stamp  of  approval  on  such  combinations  that 
otherwise  would  have  run  afoul  of  the  law.  In  passing  this 
act,  Congress  was  concerned  solely  with  the  expansion  of 
our  export  trade  (IV,  p.  1773). 

The  great  depression  brought  about  further  difficulties. 
In  an  effort  to  protect  their  crumbling  economies,  foreign 
nations  resorted  to  import  quotas,  barter  agreements,  ex- 
change restrictions,  currency  manipulation,  and  other  restric- 
tive devices.  It  became  so  difficult  to  export  to  some  markets 
that  about  the  only  practical  way  American  business  could 
hurdle  the  barriers  was  to  establish  manufacturing  and  other 
plants  in  foreign  countries.  American  business  was  forced 
to  use  the  utmost  ingenuity  to  adjust  itself  to  the  changing 
conditions  in  international  trade. 

The  Second  World  War  had  such  disastrous  effects  upon 
the  economies  of  other  countries  that  we  had  to  make  an 
entirely  new  appraisal  of  our  foreign  policy.  The  war-torn 
countries  were  in  desperate  need  of  materials  and  supplies 
from  our  country  to  rebuild  their  industries,  but  they  did  not 
have  the  means  of  payment.  We  were  brought  to  the  realiza- 
tion that  the  peace  and  prosperity  of  the  United  States  was, 
to  a  large  extent,  dependent  upon  the  maintenance  of  healthy 
economies  in  other  nations,  particularly  in  such  a  large  and 
powerful  sector  as  Europe.  We,  therefore,  adopted  the  Mar- 
shall plan  and  subsequent  foreign  aid  programs  under  which 
we  made  loans  and  grants  in  aid  to  assist  European  nations 
in  their  recovery.  Billions  of  dollars  have  been  sent  abroad 
in  this  effort  since  the  close  of  the  War,  but  we  recognize  that, 
although  our  Government  can  furnish  emergency  relief,  real 
recovery  can  come  only  through  the  investment  of  private 
capital. 

The  report  stated  that  our  dependence  upon  the  importa- 
tion of  raw  materials  was  dramatized  during  the  war  and 
years  following.  Even  in  peacetime  our  industrial  machine 
must  have  a  great  many  imported  materials  in  order  to  func- 
tion, and  as  our  productivity  rises  our  need  increases.  In  the 
field  of  minerals  and  metals,  for  example,  we  had  to  import  30 
percent  of  our  needs  in  1950.  There  are  100  different  mate- 
rials that  are  classified  as  strategic  in  our  national  defense, 
and  75  of  these  must  be  stockpiled.  Of  these  75,  we  produce 
only  2  in  amounts  sufficient  for  our  requirements.  Thirty-six 
of  these  materials  are  obtained  entirely  from  foreign  coun- 
tries, and  the  remaining  37  must  be  imported  in  part.  The 
most  important  source  of  supply  of  strategic  materials  is 
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found  in  underdeveloped  areas,  and  we  cannot  be  assured  of 
obtaining  our  requirements  unless  American  capital  and 
fcnow-how  are  utilized  in  the  development  of  these  areas.  The 
purpose  of  the  point  4  program  was  to  furnish  technical  as- 
sistance to  underdeveloped  countries  and  to  stimulate  the 
investment  of  American  capital  in  the  development  of  the 
resources  of  such  countries.  In  the  International  Develop- 
ment Act,  the  policy  of  the  United  States  was  declared  as 
follows  : 

It  is  declared  to  be  the  policy  of  the  United  States  to  aid  the 
efforts  of  the  peoples  of  economically  underdeveloped  areas  to 
develop  their  resources  and  improve  their  working  and  living  con- 
ditions by  encouraging  the  exchange  of  technical  knowledge  and 
skills  and  the  flow  of  investment  capital  *  *  * 

It  is,  therefore,  our  firm  national  policy,  reiterated  by  two 
Administrations  and  confirmed  by  various  acts  of  Congress, 
to  encourage  the  investment  of  American  capital  in  foreign 
countries  for  the  purpose  of  developing  their  resources  and 
strengthening  their  economies. 

The  report  stated  we  can  no  longer  concentrate  on  the 
expansion  of  exports  without  regard  to  conditions  abroad. 
Other  countries  must  have  sound,  productive  economies  in 
order  to  support  profitable  two-way  trade.  Our  principal 
problem  now  is  to  stimulate  the  investment  of  our  capital 
in  foreign  countries.  The  establishment  of  factories,  plants, 
and  development  programs  abroad  increases  the  demand  for 
machinery,  materials,  and  supplies.  The  operation  of  the 
foreign  enterprises  provides  additional  payrolls,  raises  liv- 
ing standards,  increases  productivity,  and  provides  the 
foreign  country  with  the  ability  to  purchase  more  of  our 
goods.  Such  operations  will  also  provide  an  additional 
supply  of  the  raw  materials  we  need.  It  has  been  estimated 
by  the  Department  of  Commerce  that  at  least  one-fourth  of 
our  merchandise  imports  in  1950  originated  in  the  output 
of  American-controlled  companies  operating  abroad.  It  is 
also  estimated  that  in  the  same  year  American-controlled 
enterprises  provided  85  percent  of  all  of  our  petroleum  im- 
ports and  about  40  percent  of  our  metal  imports.  It  is  true 
that  the  previous  patterns  of  our  international  trade  may 
be  somewhat  changed,  but  the  net  effect  from  foreign  invest- 
ments is  to  provide  a  great  stimulus  to  our  foreign  trade 
(IV,  1774). 

The  report  stated  when  private  investments  are  made 
abroad,  the  investor  is  subject  to  the  laws  of  the  country 
where  he  operates.    He  must  do  business  under  the  condi- 
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tions  which  he  finds  and  not  the  conditions  our  Government 
might  prefer.  Most  foreign  countries  do  not  share  our  ideas 
on  trade  restrictions,  and  many  such  restrictions  are  decreed 
by  the  governments  themselves.  For  example,  contracts  or 
other  arrangements  for  the  purpose  of  fixing  prices  and 
dividing  markets  have  been  declared  illegal  per  se  in  the 
United  States,  whereas  they  are  permitted  and  even  en- 
couraged in  some  foreign  countries.  We  cannot  by  legis- 
lative fiat  or  court  decision  extend  our  system  to  other 
countries.  Attempts  to  do  so  produce  jurisdictional  con- 
flicts, offend  the  rules  of  comity,  and  create  difficulties  for 
our  foreign  investors. 

The  committee  recommended  that  consideration  be  given 
to  the  passage  of  legislation  along  certain  lines.  It  stated 
that  the  law  should  contain  a  declaration  of  policy.  It 
should  be  stated  that  it  is  the  view  of  Congress  that  the 
investment  of  capital  by  nationals  of  the  United  States  in 
foreign  countries  for  the  strengthening  of  their  economies 
and  the  development  of  their  resources  will  stimulate  inter- 
national trade  and  contribute  to  the  peace  and  prosperity 
of  the  world,  and  that  the  stimulation  of  such  investment 
is  in  the  national  interest;  that  it  is  not  the  intention  of 
Congress  that  the  antitrust  laws  should  be  given  effect  be- 
yond the  jurisdiction  of  the  United  States  but  that  they 
should  be  applied  in  such  manner  that  American  invest- 
ments abroad  will  be  relieved  of  unnecessary  restrictions, 
without  unreasonably  restraining  the  export  and  import 
trade  of  the  United  States.  It  recommended  also  that  cer- 
tain principles  be  established  by  law  for  the  guidance  of 
the  courts,  so  that  they  will  no  longer  be  under  the  duty, 
as  they  have  apparently  conceived  it,  of  rigorously  apply- 
ing to  foreign  commerce  the  same  rules  they  have  laid  down 
for  the  conduct  of  domestic  commerce.  In  its  opinion  the 
law  should  require  the  application  of  the  "rule  of  reason" 
in  all  cases  and  that  appropriate  provisions  should  be  in- 
cluded to  make  it  clear  that  the  following  acts  in  foreign 
commerce  will  not  be  offensive  to  our  antitrust  laws: 

1.  Contracts  or  arrangements  solely  between  a  parent 
corporation  and  a  subsidiary  company  engaged  in  business 
or  commerce  in  a  foreign  country  will  not  constitute  a  com- 
bination in  restraint  of  trade. 

2.  A  national  of  the  United  States  may  enter  into 
arrangements  with  others,  including  competitors,  for  the 
joint  ownership,  operation,  and  control  of  commercial,  in- 
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dustrial,  agricultural,  and  developmental  enterprises  in  a 
foreign  country,  to  pool  their  capital  and  technical  knowl- 
edge and  skills  for  such  purpose,  and  to  make  joint  arrange- 
ments for  the  marketing  of  their  products,  provided  such 
joint  ownership  and  operation  does  not  directly  and  sub- 
stantially restrain  the  foreign  commerce  of  the  United  States 
or  substantially  decrease  competition  between  the  owners 
of  the  enterprise  in  the  domestic  market  of  the  United  States. 

3.  A  national  of  the  United  States  operating  in  a  foreign 
country  may  participate  in  cartels  or  other  cooperative  com- 
binations and  arrangements  legally  required  or  permitted  by 
the  laws  of  the  country  where  such  cartel,  combination,  or 
arrangement  is  operative,  provided  the  commerce  of  the 
United  States  is  not  directly  and  substantiallv  restrained 
(IV,  1790). 

4.  In  case  a  national  of  the  United  States  engaged  in 
the  foreign  commerce  of  the  United  States  should  be  found 
to  have  violated  the  antitrust  laws  of  the  United  States,  the 
divestiture  of  any  property,  business,  or  other  holdings  of 
such  person  located  in  a  foreign  country  shall  not  be  decreed 
unless  there  is  a  finding  that  no  other  effective  remedy  is 
available,  that  such  action  will  tend  to  increase  rather  than 
diminish  the  foreign  commerce  of  the  United  States,  and 
that  it  will  not  adversely  affect  our  foreign  relations  or 
impair  our  national  defense. 

5.  An  American  national  owning  patents  or  trademarks 
may  grant  licenses  to  a  foreign  operator  for  the  use  of 
such  patents  or  trademarks  in  specific  territories,  and  such 
licenses  shall  not  be  deemed  to  be  in  themselves  in  violation 
of  the  antitrust  laws,  but  the  licensing  may  not  be  employed 
as  an  essential  part  of  an  arrangement  to  place  unreasonable 
restraints  on  the  commerce  of  the  United  States. 

The  committee  recommended  that  the  interpretation  and 
administration  of  the  antitrust  statutes  in  foreign  commerce 
be  vested  in  the  first  instance  in  the  Federal  Trade  Commis- 
sion, the  Commission  to  be  authorized,  upon  its  own  initiative 
or  upon  the  request  of  the  Attorney  General,  to  investigate 
alleged  violations,  to  direct  the  corrections  deemed  necessary 
to  bring  the  foreign  operation  within  the  law  and,  if  com- 
pliance is  not  obtained,  to  refer  the  matter  to  the  Attorney 
General  for  appropriate  action.  The  present  concurrent 
jurisdiction  of  the  courts  and  the  Federal  Trade  Commission 
in  antitrust  matters  has  caused  uncertainty  and  confusion 
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and  seems  to  be  an  anomaly  in  our  legislation.  It  has  been 
the  practice,  when  creating  a  semijudicial  commission  to 
administer  certain  statutes,  to  vest  in  the  body  of  experts 
exclusive  original  jurisdiction.  The  committee  is  of  the 
opinion  that  if  the  interpretation  and  administration  of  the 
antitrust  statutes  as  applied  to  foreign  commerce  is  vested 
in  the  Federal  Trade  Commission,  the  concurrent  jurisdic- 
tion of  the  courts  should  be  eliminated.  At  least,  it  should 
be  provided  that  the  Attorney  General  may  not  proceed  with 
suit  without  first  having  the  recommendation  of  the  Com- 
mission. This  would  relieve  the  courts  of  much  of  the  burden 
they  now  have  of  considering  voluminous  evidence  and  pass- 
ing upon  complex  problems  in  foreign  trade  without  the  aid 
of  expert  opinion. 

It  is  also  suggested  that  the  Federal  Trade  Commission  be 
authorized  to  review  certain  transactions  in  foreign  com- 
merce in  advance  of  their  consummation,  with  the  power  to 
weigh  all  pertinent  factors  and  determine  whether  the  pro- 
posed transaction  is  in  the  national  interest.  An  affirmative 
decision  would  relieve  the  transaction  and  the  acts  performed 
pursuant  thereto  from  the  effects  of  the  antitrust  statutes. 
The  Commision  should,  of  course,  have  continuous  juris- 
diction with  the  power  to  withdraw  approval  in  case  of  abuse 
or  in  case  the  approved  transaction  should  give  rise  to  un- 
reasonable restraints  on  our  foreign  commerce.  Investors 
would  be  more  likely  to  assume  the  unusual  hazards  of 
foreign  trade  and  investments  if  they  could  know  with  some 
certainty  whether  their  activities  would  run  afoul  of  our  law. 

It  is  the  view  of  the  committee  that  the  measures  it  sug- 
gested would  remove  many  of  the  risks  foreign  investors  are 
now  facing  and  relieve  them  of  unjustified  restraints  without 
sacrificing  the  freedom  of  our  export  and  import  trade.  It 
believes  that  these  measures  would  be  constructive  and  would 
contribute  to  the  development  and  prosperity  of  free  nations 
and  to  the  expansion  of  world  trade  (IV,  1791). 

The  committee  believes  that  the  broader  concepts  of 
"restraint  of  trade"  and  "monopoly"  of  the  Sherman  Act, 
and  the  explicit  definitions  of  restrictive  practices  of  the 
Clayton  and  Robinson-Patman  Acts,  should  be  given  strict 
territorial  effect,  that  is,  applied  only  to  acts  committed 
within  this  jurisdiction.  This  simple  rule  might  be  expanded 
to  include  acts  done  without  the  jurisdiction,  in  the  event 
that  substantial  and  approximate  results  within  the  juris- 
diction were  alleged  and  proven,  which  results  would  in 
themselves  constitute  illegal  acts.  In  either  case,  the  asser- 
tion of  jurisdiction  and  criminal  process,  in  the  adjective 


168 

sense,  should  be  confined  to  persons  honestly  found  within 
the  jurisdiction  and  physically  amenable  to  such  process. 
These  few  simple  rules  would  remove  the  possibility  of  con- 
flict between  the  criminal  phase  of  our  antitrust  laws  and 
those  of  other  lands   (IV,  1779). 

While  objecting  to  the  efforts  of  our  Government  to 
attempt  to  extend  its  criminal  jurisdiction  beyond  its  bor- 
ders, the  committee  recognized  substantial  and  plausible 
justifications  for  invoking  and  exercising  the  regulatory 
powers  of  the  Government  somewhat  more  widely. 

The  committee  stated  that,  in  its  view,  a  United  States 
national,  in  the  conduct  of  his  affairs  abroad,  is  amenable 
principally  to  the  laws  of  the  foreign  jurisdiction.  He  should 
be  allowed  the  same  liberty  of  contract  as  others  within  that 
jurisdiction — even  to  combine  these  with  others  in  effective 
restraints  of  competition.  This  liberty  of  contract  should 
not  be  limited  to  those  forms  of  stabilization  compelled  or 
decreed  by  the  foreign  sovereign.  The  only  concern  of  this 
Government  should  be  that  such  restrictive  practices  should 
not  directly  and  substantially  restrain  the  commerce  of  the 
United  States.  It  is  neither  realistic  nor  logical  for  this 
Government  to  attempt  to  confer  upon  the  consumer  abroad 
the  advantages  of  a  competition  which  that  consumer's  own 
government  is  either  not  interested  in  or  regards  as  un- 
desirable. 

The  most  prominent  recent  case  illustrating  this  conflict 
is  that  of  Imperial  Chemical  Industries  (U.  8.  v.  Imperial 
Chemical  Industries,  Ltd.,  100  F.  Supp.  504  594;  105  F. 
Supp.  215).  In  this  case  the  Government  sought  and  obtained 
in  May  1952,  from  Hon.  Sylvester  Ryan,  judge  of  the  south- 
ern district  of  New  York,  a  finding  of  violation  of  section  1 
of  the  Sherman  Act  and,  later,  a  decree  directing  reformation 
of  the  arrangements  between  the  defendants.  Included  in  the 
decree  was  a  direction  addressed  to  Imperial  Chemical  to 
assign  to  Du  Pont  certain  British  patents  covering  the  syn- 
thetic, nylon.  While  these  patents  were  in  the  hands  of 
Imperial  Chemical  Industries,  a  license  had  been  granted 
under  them  to  a  third  party,  British  Nylon  Spinners,  Ltd., 
a  company  of  which  Imperial  Chemical  Industries  was  never- 
theless half  owner.  The  licensee  sued  in  the  British  courts 
for  an  injunction  to  restrain  any  act  by  Imperial  Chemical 
Industries  which  would  impair  its  contractual  rights,  and 
this  injunction  was  in  due  course  granted  by  the  High  Court 
of  Justice  (Upjohn,  J.)  and  an  appeal  to  the  Court  of  Ap- 
peal dismissed  by  the  Master  of  the  Rolls  Evershed.  Thus, 
Imperial  Chemical  Industries  found  itself  in  the  embarrass- 
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iug  position  of  being  directed  by  an  American  court  to  do  an 
act  (cancel  an  exclusive  license  under  British  patents)  which 
the  English  High  Court  had  enjoined  it  from  doing.  In  the 
course  of  his  opinion,  Judge  Ryan  said : 

It  does  not  seem  presumptuous  for  this  court  to  make  a  direction 
to  a  foreign  defendant  corporation  over  which  it  has  jurisdiction 
to  take  steps  to  remedy  and  correct  a  situation,  which  is  unlawful 
both  here  and  in  the  foreign  jurisdiction  in  which  it  is  domiciled. 

The  committee  feels  the  Judge  was  in  error  in  characterizing 
the  license  to  British  Nylon  Spinners  as  unlawful,  since  nei- 
ther that  license,  nor  the  master  Du  Pont-Imperial  Chemical 
Industries  arrangements,  was  "unlawful"  in  the  United 
Kingdom. 

The  committee  stated  it  is  apparent  from  the  previous 
opinion  that  what  Judge  Ryan  was  interested  in  doing  was 
not  destroying  the  Nylon  Spinners  license,  but  rather  assur- 
ing that  Du  Pont  should  not,  by  this  device,  exclude  its 
American  products  from  the  British  market.  It  is  equally 
apparent  that  this  was  a  largely  futile  gesture  based  on 
wholly  unrealistic  assumptions  as  to  the  potentialities  of 
such  competition,  quite  apart  from  considerations  of  inter- 
national comity.  It  was,  as  it  turned  out,  an  unwise  intru- 
sion upon  British  sovereignty,  and  so  regarded  by  the  British 
court.  They  did  not  wish  to  have  the  situation  corrected,  and 
enjoined  the  acts  decreed. 

The  committee  stated  that  issues  of  the  same  character 
could  be  precipitated  in  any  case  by  affirmative  directions 
as  to  the  disposal  of  any  property,  tangible  or  intangible, 
located  in  a  foreign  jurisdiction  and  would  be  similarly 
aggravated  if  such  a  decree  attempted  to  disturb  or  invali- 
date established  contractual  rights,  especially  those  of  third 
parties  not  amenable  to  our  process,  and  not  voluntarily 
appearing.  Much  the  same  questions  would  arise,  for  ex- 
ample, if  an  American  corporation  were  ordered  to  cancel  a 
development  contract  in  a  foreign  country,  or  to  terminate 
a  foreign  lease,  or  to  cancel  a  license  under  foreign  patents 
obtained  from  a  foreign  licensor.  To  adopt  Judge  Ryan's 
phrase,  all  such  directions  would  seem  to  be  "intrusions" 
under  foreign  sovereignty  and  should  be  scrupulously 
avoided  by  our  courts  (IV,  1780). 

Apparently  the  same  conflict  could  have  arisen  in  the 
Timken  case  (Timken  Roller  Bearing  Co.  v.  U.  8.  341  U.  S. 
593).  Timken  of  Ohio  owned  30  percent  of  the  stock  of 
British  Timken  and  jointly  with  a  large  stockholder  of  the 
latter  company  organized  a  French  company.  Timken  granted 
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to  the  British  and  French  companies  exclusive  licenses  for 
the  manufacture  of  Timken  roller  bearings  in  the  respective 
countries  and  in  other  territories.  A  civil  action  was  brought 
against  Timken  of  Ohio,  alleging  a  conspiracy  to  restrain 
interstate  and  foreign  commerce,  involving  the  three  com- 
panies, principally  based  upon  the  division  of  world  markets, 
the  fixing  of  prices  and  participation  in  international  cartels. 
The  committee  found  nowhere  a  clear  recognition  of  the 
limitations  of  jurisdiction  which  might  reasonably  be  in- 
ferred from  the  fact  that  both  the  foreign  companies  were 
not  wholly  owned  by  appellant  Timken  of  Ohio  and  that, 
aside  from  the  "business  agreements"  which  constituted  the 
conspiracy,  there  was  a  large  complex  of  perfectly  natural 
and  beneficial  business  activities.  In  a  broad  sense,  however, 
the  decree  as  modified  by  deleting  the  divestiture  order  was 
doubtless  designed  to  permit  this  complex  to  continue,  at  the 
same  time  affirming  and  continuing  the  Court's  regulatory 
functions. 

The  committee  discussed  the  Scophony  case  in  which  the 
issue  was  whether  a  foreign  corporation  "transacted  busi- 
ness" and  was  "found"  within  the  jurisdiction  of  the  court 
so  as  to  subject  it  to  the  running  of  process.  The  American 
corporation,  Scophony  Corporation  of  America,  was  a  small 
Delaware  corporation  in  which  the  British  company,  Sco- 
phony, Ltd.,  held  an  interest  and  on  which  the  British  com- 
pany relied  to  promote  its  interests  in  the  television  field 
here  and  in  Latin  America.  A  motion  to  quash  the  summons 
was  granted  by  the  district  court,  and  the  Government  ap- 
pealed direct  under  the  Expediting  Act,  section  2.  After 
quoting  from  the  statute,  Justice  Rutledge  remarked: 

A  plain  and  literal  reading  of  the  section's  words  gives  it  de- 
ceptively simple  appearance  (U.  S.  v.  Scophony,  333  U.  S.  795). 

The  Court  thereupon  proceeded  to  discuss  section  7  of  the 
Sherman  Act  and  its  reference  to  suit  in  the  district  in  which 
the  defendant  resides  or  is  found,  and  the  expansion  of  the 
venue  concept  involved  in  section  12  of  the  Clayton  Act.  On 
the  authority  principally  of  Eastman  v.  Southern  Photo  Co. 
(Eastman  v\  Southern  Photo  Co.,  273  IT.  S.  359)  the  Court 
undertook  to  substitute  "practical,  business  conceptions  for 
the  previous  hair-splitting  legal  technicalities"  and,  despite 
a  prolonged  discussion  of  the  distinction  between  domestic 
corporations  "found"  in  another  State,  and  truly  "foreign" 
corporations,  reversed  the  district  court  and  asserted  the 
jurisdiction  which  that  court  had  denied  over  the  defendant, 
Scophony,  Ltd.  To  arrive  at  this  reversal,  the  Supreme  Court 
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not  only  had  to  restate  the  law  but  reevaluate  facts  and  find 
that  the  English  company  "was  'transacting  business'  of  a 
substantial  character  in  the  New  York  district  at  the  times 
of  service"  and  further  that  the  English  company  "on  the 
sum  of  the  facts  regarding  its  activities  was  'found'  there 
within  the  meaning  of  the  service-of -process  clause  of  section 
12." 

The  committee  stated  that  this  decision  really  points  up 
a  disposition  on  the  part  of  our  High  Court,  not  merely  to 
expand  the  concept  of  jurisdiction  to  its  uttermost  limits, 
but  to  correct  a  lower  court  which  displays  reluctance  to  do 
so.  It  would  be  a  source  of  some  uneasiness  for  most  Amer- 
ican parent  concerns  to  conceive  of  foreign  courts  discarding 
"a  plain  and  literal  reading"  of  the  rules  establishing  juris- 
diction and  substituting  "practical  business  conceptions" 
to  bring  them  before  foreign  tribunals  and  have  their  affairs 
regulated  by  injunction  (IV,  1781). 

The  committee  believes  our  antitrust  laws  should  apply 
only  to  acts  done  in  the  commerce  of  the  United  States.  It 
stated  that  we  may  well  concede  the  propriety  of  proceeding 
against  an  American  national  for  acts  in  direct  restraint 
of  our  foreign  trade,  wherever  committed,  or  even  of  pro- 
ceeding against  the  nationals  of  other  countries  for  such 
acts  if  the  aliens  can  be  brought  under  our  jurisdiction.  It 
felt  that  we  should  not,  however,  attempt  to  reach  beyond 
acts  committed  in  "the  commerce  of  the  United  States"  and 
apply  our  sanctions  to  acts  of  our  nationals  or  of  others  com- 
mitted in  another  jurisdiction  simply  because  they  may  in- 
directly affect  our  foreign  trade. 

The  decision  by  Justice  Holmes,  in  the  American  Banana 
case,  recognized  this  distinction  (American  Banana  Co.  v. 
United  Fruit  Co.,  1909,  213  U.  S.  347,  at  p.  357).  The  com- 
mittee feels  it  clearly  holds  that  it  was  the  intention  of 
Congress  that  the  operation  and  effect  of  our  antitrust  laws 
should  be  confined  to  the  territorial  limits  over  which  we  have 
legitimate  power  and  that  acts  of  American  nationals  in  a 
foreign  state  which  are  legal  where  preformed  cannot  be 
made  criminal  by  the  application  of  our  antitrust  laws.  While 
our  courts  have  made  many  fine  distinctions  to  escape  the 
consequence  of  that  pronouncement,  the  case  has  never  been 
overruled  and,  so  far  as  the  committee  knows,  no  Justice  has 
questioned  the  logic  and  soundness  of  the  principles  an- 
nounced. 

The  committee  believes  that  in  the  Bulova  Watch  case  the 
Supreme  Court  went  far  afield  in  getting  around  the  Ameri- 
can Banana  case  and  stretched  the  definition  of  "commerce" 
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beyond  reasonable  bounds  (Steele  v.  Bulova  Watch  Co.,  344 
U.  S.  280).  In  that  case  the  defendant,  an  American  national, 
established  a  watch  manufacturing  plant  in  Mexico  City. 
Recognizing  the  value  of  the  trademark  "Bulova"  and  find- 
ing that  it  was  not  registered  in  Mexico,  the  defendant  regis- 
tered the  trademark  in  his  name  there  and  stamped  the  word 
"Bulova"  on  his  watches.  Watch  movements,  cases,  and  dials 
were  imported  from  Switzerland  and  the  United  States.  The 
defendant  was  engaged  only  in  manufacturing  and  local  sell- 
ing, but  the  spurious  "Bulova"  watches  filtered  through  the 
Mexican  border  into  this  country.  Suit  was  brought  against 
the  defendant  for  violation  of  the  Lanham  Act.  The  decision 
recognized  that  the  word  "commerce"  as  defined  in  the  act 
was  "all  commerce  which  may  lawfully  be  regulated  by 
Congress."  The  Court  distinguished  the  Bulova  case  from 
the  American  Banana  case  by  saying  that,  although  the  acts 
were  committed  outside  of  our  territorial  limits,  they  radi- 
ated unlawful  consequences  here.  The  defendant  was  not 
engaged  in  commerce  as  defined  in  the  act,  and  the  extension 
of  our  laws  to  an  act  committed  wholly  abroad  by  someone 
not  in  the  commerce  of  the  United  States  was,  in  the  opinion 
of  the  committee,  unwarranted. 

The  dissenting  opinion  by  Justices  Reed  and  Douglas 
pointed  out  that  the  American  Banana  case  confined  the  Sher- 
man Act  in  its  "operation  and  effect  to  the  territorial  limits 
over  which  the  lawmaker  has  general  and  legitimate  power." 
They  also  said: 

The  Lanham  Act,  like  the  Sherman  Act,  should  be  construed 
to  apply  only  to  acts  done  within  the  sovereignty  of  the  United 
States.  While  we  do  not  condone  the  piratic  use  of  trademarks, 
neither  do  we  believe  that  Congress  intended  to  make  such  use 
actionable  irrespective  of  the  place  it  occurred.  Such  extensions 
of  power  bring  our  legislation  into  conflict  with  the  laws  and  prac- 
tices of  other  nations,  fully  capable  of  punishing  infractions  of 
their  own  laws,  and  should  require  specific  words  to  reach  acts 
done  within  the  territorial  limits  of  other  sovereignties  (IV,  1783). 

The  committee  requested  Congress  to  consider  several 
other  problems  arising  from  the  Supreme  Court's  decision  in 
the  Timken  case.  There  it  was  argued  for  the  defense  that 
quota  restrictions  were  such  that  the  export  and  import  of 
antifriction  bearings  could  no  longer  be  expected  as  a  prac- 
tical matter,  that  the  defendant  could  not  successfully  sell 
its  American-made  goods  abroad,  and  that  the  only  way  it 
could  profit  from  business  in  England,  France  and  other 
countries  was  through  the  ownership  of  stock  in  companies 
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organized  and  manufacturing  there.  The  majority  opinion, 
written  by  Justice  Black,  brushed  aside  this  argument  in  the 
following  words : 

This  position  ignores  the  fact  that  the  provisions  in  the  Sher- 
man Act  against  restraints  of  foreign  trade  are  based  on  the 
assumption,  and  reflect  the  policy,  that  export  and  import  trade 
in  commodities  is  both  possible  and  desirable.  Those  provisions 
of  the  acts  are  wholly  inconsistent  with  appellant's  argument  that 
American  business  must  be  left  free  to  participate  in  international 
cartels,  that  free  foreign  commerce  in  goods  must  be  sacrified  in 
order  to  foster  export  of  American  dollars  for  investment  in  for- 
eign factories  which  sell  abroad.  Acceptance  of  appellant's  view 
would  make  the  Sherman  Act  a  dead  letter  insofar  as  it  prohibits 
contracts  and  conspiracies  in  restraint  of  foreign  trade.  If  such 
a  drastic  change  is  to  be  made  in  the  statute,  Congress  is  the  one 
to  do  it. 

The  committee  does  not  believe  that  American  business 
should  be  left  free  to  participate  in  cartels  in  our  export  and 
import  trade,  nor  does  it  believe  that  free  foreign  commerce 
in  goods  must  be  sacrificed  in  order  to  foster  foreign  invest- 
ments. It  is  the  view  of  the  committee  that  the  correction  of 
evils  arising  out  of  the  extraterritorial  application  of  our 
antitrust  statutes  will  not  make  a  dead  letter  of  the  Sherman 
Act.  It  stated  that  the  rules  of  conduct  formulated  by  the 
courts  for  domestic  commerce,  under  statutes  enacted  many 
years  ago,  should  not  be  inflexibly  applied  to  our  foreign  com- 
merce of  the  present  day,  as  was  recognized  by  Justice 
Frankfurter  in  his  dissenting  opinion  in  which  he  said  : 

When  as  a  matter  of  cold  fact  the  legal,  financial,  and  govern- 
mental policies  deny  opportunities  for  exportation  from  this 
country  and  importation  into  it,  arrangements  that  afford  such 
opportunities  to  American  enterprise  may  not  fall  under  the  ban 
of  a  fair  construction  of  the  Sherman  law  because  comparable 
arrangements  regarding  domestic  commerce  come  within  its  con- 
demnation. 

The  majority  of  the  court,  however,  did  not  agree  and  the 
decision  does  bring  into  sharp  focus  the  conflict  between  the 
inflexible  application  of  our  antitrust  statutes  to  foreign 
trade  and  our  national  policy  of  fostering  the  export  of 
American  dollars  for  investment  in  foreign  establishments. 

The  committee  stated  that  if  the  doctrine  announced  by 
recent  cases  is  to  be  generally  applied,  it  is  not  an  exaggera- 
tion to  say  that  almost  every  corporation  operating  abroad 
through  a  subsidiary  company  is  in  danger  of  being  held  in 
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violation  of  the  Sherman  Act,  subject  to  criminal  and  civil 
liability  and  to  corrective  injunction. 

The  implication  in  the  Tiniken  case  is  that  if  more  than 
one  corporate  entity  is  involved,  section  1  of  the  act  will 
apply  even  though  there  is  common  ownership.  Since  price 
fixing  contracts  and  agreements  for  division  of  territory  have 
been  held  in  many  cases  to  be  illegal  per  se,  this  case  will 
most  certainly  be  cited  as  authority  for  the  proposition  that 
if  a  parent  and  subsidiary  enter  into  such  arrangements, 
they  can  be  held  guilty  of  a  conspiracy  or  combination  in 
restraint  of  trade.  It  would  not  be  necessary  to  sustain 
conviction  for  the  company  to  be  dominant  in  its  field,  for, 
as  above  stated,  such  arrangements  are  illegal  per  se  (IV, 
1784). 

The  lower  court  in  deciding  the  case  dwelt  on  the  fact 
that  the  British  and  French  companies  were  not  wholly 
owned  subsidiaries  (83  F.  Supp.  284).  The  court  pointed 
out  that  the  defendant  did  not  build  plants  in  Europe  or 
purchase  subsidiaries  abroad  but  simply  acquired  substantial 
interets  in  a  dominant  manufacturer  of  bearings  in  England 
and  participated  in  the  formation  of  the  French  company. 
The  court  said: 

Except  for  such  powers  possessed  by  virtue  of  its  stock  owner- 
ship and  the  contracts,  defendant  had  no  control  over  the  business 
conduct  of  either.  *  *  *  British  Timken  and  French  Timken 
retained  their  corporate  independence  and  jealously  guarded  their 
interests  in  dealings  with  defendant. 

It  stated  that  when  the  case  got  to  the  Supreme  Court, 
these  important  facts  were  ignored,  and  the  British  and 
French  companies  were  considered  subsidiaries  of  Timken. 
The  Court  cited  the  Kiefer-Stewart  case  as  authority  for  the 
statement  that  "the  fact  that  there  is  common  ownership  or 
control  of  the  contracting  corporations  does  not  liberate 
them  from  the  impact  of  the  antitrust  laws"  (Kiefer-Stewart 
Co.  v.  Seagram  &  Sons,  340  U.  S.  211).  The  significance  of 
the  majority  opinion  was  clearly  brought  out  by  Justice 
Jackson  in  his  dissenting  opinion.  He  pointed  out  that  a 
single  American  producer  could  not  compete  with  itself, 
either  abroad  or  at  home,  that  it  could  determine  prices  and 
allot  territories,  and  that  such  action  would  not  be  a  viola- 
tion of  the  act  because  a  corporation  cannot  conspire  with 
itself.  He  made  reference  to  the  statement  of  Government 
counsel  that  when  a  company  elects  to  form  a  separate  cor- 
poration, however,  it  must  take  responsibility  for  the  sepa- 
rate entities.   He  then  concluded  : 
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Thus,  the  Court  applies  the  well-established  conspiracy  doctrine 
that  what  it  would  not  be  illegal  for  Timken  to  do  alone  may  be 
illegal  as  a  conspiracy  when  done  by  two  legally  separate  persons. 
The  doctrine  now  applied  to  foreign  commerce  is  that  foreign  sub- 
sidiaries organized  by  an  American  corporation  are  "separate  per- 
sons," and  any  arrangement  between  them  and  the  parent  alone  is 
an  unlawful  conspiracy.  I  think  that  result  places  too  much 
weight  on  labels. 

The  committee  stated  it  is  usual  and  customary  for  a  cor- 
poration doing  business  abroad  to  organize  a  separate  cor- 
poration for  such  purpose.  Indeed,  the  laws  of  some  coun- 
tries provide  that  certain  types  of  business  may  only  be 
conducted  by  a  national  corporation.  Whether  or  not  a 
separate  corporation  is  required,  operation  through  a  sub- 
sidiary often  has  many  advantages.  Liability  is  restricted 
to  the  assets  of  the  subsidiary  company.  There  are  often  tax 
advantages  which  are  substantial.  For  example,  under  the 
Western  Hemishere  Trade  Corporation  Act  (I.  R.  C,  S.  109) 
it  is  necessary  to  organize  a  separate  American  corporation 
in  order  to  obtain  the  reduced  income-tax  rate  accorded  to  a 
corporation  operating  a  trade  or  business  in  a  country  in 
the  Western  Hemisphere  other  than  the  United  States.  It 
is  true  that  the  laAv  does  not  make  it  illegal  for  an  American 
corporation  to  owTn  a  subsidiary,  and  in  some  of  the  recent 
cases  the  court,  while  declaring  certain  acts  illegal,  has 
declined  to  order  divestiture.  But  the  mere  ownership  of 
a  subsidiary  is  not  ordinarily  sufficient.  The  parent  com- 
pany naturally  expects  to  be  able  to  assign  territory,  fix 
prices,  and  otherwise  control  the  operation  if  its  own  enter- 
prise. Where  more  than  one  subsidiary  of  the  same  enterprise 
are  operating  abroad,  no  good  purpose  would  be  served  by 
requiring  these  companies  to  compete  among  themselves. 

The  restraint  on  American  trade  would  be  the  same 
whether  a  corporation  operates  abroad  through  a  branch  or 
a  subsidiary,  but  the  courts  feel  constrained  to  maintain  this 
technical  distinction  and  hold  companies  in  violation  of  the 
Sherman  Act  merely  because  of  the  form  of  their  organiza- 
tion. The  committee  stated  it  did  not  believe  that  the  lawr- 
makers  intended  this  pointless  distinction. 

The  committee  stated  there  are  many  development  op- 
portunities in  foreign  countries  that  require  such  a  large 
amount  of  capital  that  one  company  is  unable  to  undertake 
the  development  alone.  Moreover,  some  of  these  ventures  are 
so  fraught  with  hazards  that  no  one  enterprise  is  willing  to 
carry  the  entire  risk.  This  is  particulary  true  in  the  case  of 
extractive  industries  such  as  petroleum  production  and  min- 
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ing.  If  the  development  is  so  large  and  risky  that  the  re- 
sources and  technical  know-how  of  more  than  one  American 
enterprise  is  required,  the  pooling  of  their  resources  should 
be  permitted.  This  would  be  in  line  with  our  policy  to  assist 
foreign  nations  in  their  development.  It  would  also  encour- 
age the  production  of  the  raw  materials  needed  by  our  econ- 
omy and  assure  us  of  a  better  supply  of  strategic  materials 
required  in  our  national  defense  (IV,  1785). 

It  has  been  held  that  joint  manufacturing,  for  example, 
is  not  illegal  per  se  even  in  domestic  markets  ( U.  S.  v.  Im- 
perial Chemical  Industries,  100  F.  Supp.  504).  This  should 
be  more  clearly  true  of  joint  ventures  in  foreign  countries 
where  the  productive  activities  are  local  in  character,  subject 
to  the  jurisdiction  of  a  foreign  state.  Any  American  company, 
however,  contemplating  a  joint  venture  abroad  would  do  well 
to  read  carefuly  the  words  of  Judge  Wyzanski  in  the  Minne- 
sota Mining  &  Manufacturing  Co.  case: 

But  there  is  another  facet  of  this  case  as  a  whole  which  should 
not  escape  mention  and  which  the  Government  might  test  by  pre- 
senting a  purely  formal,  and  therefore  permissible,  amendment  to 
count  2  of  its  complaint.  The  Government  might  formalize  a 
charge  that  this  same  conduct  of  defendants  constitutes  a  violation 
of  that  clause  in  restraint  of  "commerce  among  the  several  States." 
It  may  very  well  be  that  even  though  there  is  an  economic  or 
political  barrier  which  entirely  precludes  American  exports  to  a 
foreign  country  a  combination  of  dominant  American  manufac- 
turers to  establish  joint  factories  for  the  sole  purpose  of  serving 
the  internal  commercce  of  that  country  is  a  per  se  violation  of  this 
other  clause  of  the  Sherman  Act.  The  intimate  association  of  the 
principal  American  producers  in  day-to-day  manufacturing  opera- 
tions, their  exchange  of  patent  licenses  and  industrial  know-how, 
and  their  common  experience  in  marketing  and  fixing  prices  may 
inevitably  reduce  their  zeal  for  competition  inter  sese  in  the  Ameri- 
can market.  And  unlike  a  combination  of  producers  to  unite  in 
exporting  to  foreign  countries,  a  combination  of  producers  to  unite 
in  manufacturing  in  foreign  countries  has  not  the  benefit  of  the 
statutory  immunity  of  the  Webb-Pomerene  or  any  other  act  of 
Congress.  It  may,  therefore,  be  subject  to  condemnation  regardless 
of  the  reasonableness  of  the  manufacturers'  conduct  in  the  foreign 
countries.  In  this  aspect  the  reasonableness  of  the  foreign  conduct 
would,  like  the  reasonableness  of  domestic  price-fixing,  be  irrele- 
vant *  *  *  (cases  cited)  *  *  *  Joint  foreign  factories  like  joint 
domestic  price-fixing  would  be  invalid  per  se  because  they  eliminate 
or  restrain  competition  in  the  American  domestic  market.  That 
suppression  of  domestic  competition  is  in  each  case  the  funda- 
mental evil,  and  the  good  or  evil  nature  of  the  immediate  mani- 
festations of  the  producers'  joint  action  is  a  superficial  considera- 
tion. (U.  S.  v.  Minnesota  Mining  and  Manufacturing  Co.,  92  F. 
Supp.  947.) 
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It  stated  that  this  theory,  if  applied,  would  outlaw  any 
joint  venture  abroad  by  important  American  enterprises 
engaged  in  our  domestic  commerce.  The  foreign  plant  might 
be  for  the  sole  purpose  of  serving  the  internal  commerce  of 
the  foreign  country.  The  economic  or  political  barriers  may 
be  such  us  to  preclude  entirely  American  exports  to  the 
country.  The  participants  might  be  able  to  prove  that  their 
cooperation  abroad  in  no  way  diminished  their  zeal  for  com- 
petition in  the  American  market.  None  of  these  facts  would 
make  any  difference.  Judge  Wyzanski  would  be  inclined 
to  make  the  joint  venture  abroad  illegal  per  se,  creating  a 
legal  presumption  which  could  not  be  rebutted  even  though 
contrary  to  fact. 

It  is  not  believed  by  the  committee  that  it  is  generally 
true  that  corporations  engaged  in  cooperative  developments 
abroad  are  by  reason  of  this  fact  less  zealous  in  their  com- 
petition in  our  market.  It  is  recognized  that  Judge  Wyzan- 
ski's  words  are  dicta,  but  American  corporations  should  not 
have  to  run  the  risk  that  the  doctrine  announced  by  such  a 
learned  judge  may  be  generally  accepted  by  our  courts. 

It  is  the  view  of  the  committee  that  Congress  should  give 
attention  to  this  question  with  a  view  to  making  it  possible 
for  American  corporations,  without  the  risk  of  antitrust 
prosecution,  to  carry  out  joint  development  programs  abroad, 
especially  those  programs  that  may  be  considered  to  be  in 
the  national  interest  (IV,  1786). 

The  product  of  a  joint  venture  abroad  must,  of  course,  be 
marketed.  If  the  products  are  distributed  in  kind  to  the 
owners  so  that  each  freely  markets  his  part  independently, 
no  antitrust  problem  would  be  created  by  the  joint  produc- 
tion venture  unless,  of  course,  the  dicta  in  the  Minnesota 
Mining  case  should  be  applied.  If  the  products  are  marketed 
through  a  joint  arrangement,  such  arrangement  should  not 
be  permitted  to  create  any  unreasonable  restraints  on  our 
foreign  commerce.  The  mere  fact,  however,  that  the  products 
may  be  jointly  marketed  in  a  foreign  area  which  previously 
imported  the  article  from  the  United  States  should  not 
without  more  be  enough  to  subject  the  enterprise  to  attack 
under  our  laws.  Even  if  the  products  are  marketed  in  the 
United  States  by  the  joint  venture,  the  arrangement  should 
not  be  held  illegal  per  se,  but  the  court  should  take  into 
account  whether  unreasonable  restraints  are  produced  or 
whether  the  arrangement  really  furthers  the  public  interest 
by  fostering  and  promoting  our  foreign  economic  policy. 
The  committee  feels  if  such  joint  marketing  should  be  found 
to  be  harmful  to  our  commerce,  corrections  could  doubtless 
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be  applied  which  would  be  sufficient  to  remove  the  restraints 
without  jeopardizing  the  enterprise  (IV,  1787). 

The  committee  stated  there  are  many  cases  in  which  the 
American  enterprise  may  not  want  to  establish  operations 
abroad,  either  through  a  branch  or  a  subsidiary.  This  may 
be  due  to  the  inability  or  unwillingness  of  the  American 
concern  to  risk  the  necessary  financial  resources  in  a  foreign 
production  and  submit  to  conditions  which  it  regards  as 
incompatible  with  its  business  practice  or  it  may  simply  be 
that  the  prospect  of  profitable  operation  is  not  a  sufficient 
inducement,  measured  against  the  obvious  hazards.  In  such 
cases,  it  may  be  attractive  to  license  the  patents  and  trade- 
marks to  a  foreign  concern.  The  licenses  would  thus  be  put 
in  a  position  to  develop  a  market  which  the  owner  is  not 
developing  or  not  developing  intensively.  In  other  cases  the 
American  enterprise  may  be  willing  to  furnish  the  patents, 
copyrights  and  other  techniques,  together  with  a  portion  of 
the  required  capital,  and  enter  into  a  cooperative  arrange- 
ment whereby  the  risk  would  be  shared.  In  either  case  the 
American  concern  would  be  aiding  in  the  development  and 
operation  of  an  enterprise  which  might  not  otherwise  be 
attempted. 

Since  the  American  concern  is  not  under  compulsion  to 
share  its  business  secrets  or  techniques  and  trademarks  with 
competition,  the  consideration  for  such  arrangement  must 
be  attractive.  The  owner  of  the  techniques  obviously  would 
not  wish  to  transfer  them  to  some  foreign  operator  who 
would  immediately  enter  into  competition  with  the  grantor 
in  the  markets  which  the  grantor  wishes  to  exploit  itself  and 
in  which,  without  such  arrangement,  it  would  have  the 
advantage.  Also,  the  foreign  operator  would  not  ordinarily 
risk  the  capital  required  to  produce  the  articles  protected 
by  the  patent  or  trademark  without  the  assurance  that  after 
the  investment  had  been  made  he  would  not  have  to  compete 
with  the  grantor  in  the  area  covered  by  the  license.  It  is  a 
common  practice  to  grant  the  license  to  a  foreign  operator 
for  exclusive  exploitation  in  a  given  territory.  Where  a 
trademark  is  licensed,  the  owner  would  want  to  insist  that 
certain  specifications  be  complied  with  in  order  that  the 
reputation  of  the  product  for  quality  and  excellence  may 
not  be  impaired,  and  assurance  of  such  compliance  is  required 
by  the  authorities  in  many  countries. 

The  committee  believes  any  of  the  arrangements  above 
described  should  not  in  themselves  be  considered  in  violation 
of  our  antitrust  acts.  The  purpose  of  the  patent  is  to  grant  a 
limited  monopoly  and  if  the  restraints  on  trade  are  only 
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such  as  would  normally  flow  from  the  exploitation  of  the 
patent  by  the  patentee  or  his  licensee,  they  should  be  toler- 
ated. There  have  been  many  decisions  by  our  courts,  how- 
ever, nullifying  certain  patent  and  trademark  licensing 
arrangements.  It  is  true  that  in  these  cases  other  factors 
have  been  involved,  enabling  the  courts  to  hold  that  the 
licensing  was  merely  one  of  the  aspects  of  an  unlawful  combi- 
nation. Licensing  arrangements,  however,  have  been  under 
such  constant  attack  that  businessmen  are  uncertain  as  to 
how  far  they  may  go  in  entering  into  such  arrangements 
without  the  risk  of  prosecution. 

It  is  conceded  that  the  licensing  of  patents  and  trade- 
marks may  in  a  specific  case  be  an  essential  part  of  a  scheme 
to  monopolize  or  to  place  restraints  on  trade.  Whenever 
that  is  found  to  be  the  case,  the  regulatory  power  of  our 
courts  should  be  invoked,  but  the  fact  that  one  man  may 
threaten  murder  with  a  hatchet  is  not  justification  for  abolish- 
ing that  useful  tool ;  the  vice  is  not  in  the  instrument,  but  in 
the  manner  in  which  it  is  used.  If  the  licensing  contracts 
are  the  usual  and  proper  business  arrangements,  and  if  the 
restraints  are  only  those  which  naturally  flow  from  the  util- 
ization of  the  patent  and  trademark  rights,  they  should  be 
permitted.  It  is  highly  desirable  that  clearer  rules  be  laid 
down  for  the  guidance  of  the  courts,  if  American  technique 
and  skills  are  to  be  fully  utilized  in  the  development  of 
foreign  countries   (IV,  1789). 

The  above  views  of  the  Committee  on  International  Trade 
Regulation  of  the  American  Bar  Association  have  been  set 
forth  at  some  length  since  its  report  was  formally  presented 
to  Congress  for  consideration  in  connection  with  the  study 
made  by  the  Attorney  General's  committee. 


B.    REPORT  BY  COMMITTEE  ON  ANTITRUST  PROBLEMS 

IN  INTERNATIONAL  TRADE,  AMERICAN 

BAR  ASSOCIATION 

The  Committee  on  Antitrust  Problems  in  International 
Trade,  of  the  antitrust  section  of  the  American  Bar  Associa- 
tion, approved  a  report  prepared  by  the  subcommittee  on 
subsidiaries  in  foreign  trade  on  August  23,  1955. 

In  its  report  the  committee  stated  that,  assuming  that  the 
purposes  of  the  antitrust  laws  are  generally  the  same  in  the 
foreign  commerce  area  as  in  the  domestic  field,  notwithstand- 
ing the  contrary  dicta  in  Timken  and  Minnesota  Mining, 
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there  are  still  important  factual  differences  between  the 
foreign  and  domestic  cases.  As  Justice  Jackson  stressed  in 
his  Timken  dissent,  foreign  commerce  does  not  operate  under 
the  laws  of  a  single  political  entity  (341  U.  S.  at  608).  Do- 
mestic commerce  is  carried  on  within  a  single  and  essentially 
free  market,  in  which  governmental  interference  with  the 
free  flow  of  goods  across  State  lines  is  substantially  non- 
existent. Foreign  commerce  is  carried  on  between  and  within 
several  separate  and  distinct  markets,  in  which  governmental 
restraint  over  the  free  flow  of  goods  within  and  between 
States  is  commonplace. 

Economic  regulations  by  the  various  governments  of  the 
world  substantially  alter  the  quantity  and  direction  of  the 
flow  of  goods,  services  and  investment  in  international 
trade.  Tariffs,  import,  and  export  quotas,  exchange  ratios  as 
among  national  currencies,  and  other  local  legislation,  in- 
cluding tax  and  corporation  laws,  all  have  their  impact  on 
the  comparative  profitability  of  various  kinds  of  exports, 
imports  and  capital  investment.  Exchange  problems  in  par- 
ticular will  often  give  a  decisive  advantage  to  domestic 
manufacture  over  a  competing  import,  far  more  important 
than  any  "price"  spread  between  the  two  products.  More- 
over, political  instability  and  frequent  tendencies  toward 
nationalization  and  other  direct  governmental  intervention 
in  business  affairs  substantially  increase  the  risks  of  Ameri- 
can business  operations  abroad. 

It  asked  to  what  extent  these  factors  should  affect  anti- 
trust policy  judgments.  To  what  extent  should  decisions  as 
to  the  reasonableness  of  the  particular  restraint  be  affected 
by  conditions  abroad?  It  illustrated  these  questions  by  some 
hypothetical  examples. 

Assume  the  case  of  a  foreign  country  which  now  imports 
automobiles  from  the  United  States  and  which  has  no  do- 
mestic automobile  production,  but  desires  to  create  such  a 
domestic  industry.  Assume  that  a  number  of  American  and 
European  automotive  firms  are  willing  to  start  such  a  ven- 
ture. Assume  further,  as  is  likely  to  be  the  case,  that  the 
foreign  government  contemplates  a  measure  of  protection 
of  the  prospective  new  industry,  in  the  form  of  exchange 
controls  forbidding  or  limiting  imports  or  increasing  the 
local  price  of  imported  vehicles.  A  new  automobile  company 
could  be  organized  in  several  ways :  joint  investment  between 
a  local  concern  and  one  or  more  American  companies;  a 
single  American  company ;  or  a  group  of  American  companies. 
Regardless  of  what  form  is  used,  the  full  production  of  the 
new  firm  would  be  sold  in  the  local  market  and  exports  by 


181 

American  automobile  manufacturers  would  be  reduced  or 
excluded. 

If  the  effect  on  United  States  exports  were  solely  the  re- 
sult of  free  competitive  forces,  the  "restraint"  would  not  have 
antitrust  significance.  But  in  this  foreign  example,  the 
result  is  not  due  entirely  to  free  competitive  forces.  It  is 
due  to  the  policies  of  the  foreign  Government,  designed  to 
solve  its  own  economic  problems.  Does  this  difference  change 
a  reasonable  restraint  at  home  to  an  unreasonable  restraint 
abroad? 

There  are  three  levels  of  justification  to  consider.  They 
are  as  follows : 

(a)  Conditions  which  justify  an  American  company  in 
building  facilities  abroad  rather  than  exporting  domestically 
produced  goods ; 

(b)  Conditions  which  justify  joint  investment,  either  by 
an  American  company  in  partnership  with  a  foreign  com- 
pany or  by  two  or  more  American  concerns ; 

(c)  Conditions  which  justify  joint  investment  with  pres- 
ent competitors,  as  compared  to  joint  investment  with  present 
non-competitors. 

The  existence  of  tariffs,  import  quotas,  exchange  restric- 
tions, and  similar  controls  imposed  by  foreign  governments 
can  properly  be  invoked  to  justify  the  building  of  manufac- 
turing facilities  abroad  in  order  to  overcome  the  resulting 
handicaps  on  the  sale  of  United  States  produced  goods.  The 
point  is  not  entirely  self-evident.  Since  the  comparative  prof- 
itability of  investment  as  opposed  to  export  depends  on 
"artificial"  factors  such  as  exchange  controls  and  national 
leanings  toward  industrialization,  as  well  as  "normal"  eco- 
nomic considerations  like  comparative  costs,  it  might  be 
argued  that  the  United  States  should  not  encourage  such 
impediments  to  free  trade  by  accommodating  to  them. 

However,  the  committee  feels  this  would  seem  to  be  an 
untenable  position.  Foreign  countries  may  impose  these 
kinds  of  limitations  for  quite  legitimate  reasons.  The  limita- 
tions may  be  necessary  to  protect  the  country's  economy 
from  serious  unemployment,  or  may  be  necessary  to  develop 
the  country's  economic  potential  or  conserve  its  foreign  ex- 
change. The  validity  of  such  considerations  in  foreign  com- 
merce has  been  recognized  both  by  international  organizations 
to  which  the  United  States  belongs  and  by  the  United  States 
itself.  (For  example,  General  Agreement  on  Tariffs  and 
Trade,  p.  43,  art.  XVIII.)   Within  the  United  States  we  have 
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legislated  many  exemptions  to  the  free  play  of  competitive 
forces,  covering  wide  areas  of  our  domestic  and  foreign  com- 
merce. (Webb-Pomerene  Act  of  1918  (15  U.  S.  C.  sees.  62, 
63,  65 — 1952 )  sec.  2 ;  Report  of  Attorney  General's  Commit- 
tee To  Study  the  Antitrust  Laws,  ch.  VI,  Exemptions  from 
Antitrust  Coverage.)  Other  countries  have  done  the  same, 
and  often  with  more  economic  justification. 

In  any  event,  the  committee  feels  it  is  practically  impos- 
sible to  introduce  considerations  of  legitimacy  or  illegitimacy 
of  foreign  economic  barriers  imposed  by  foreign  sovereigns 
into  antitrust  proceedings,  let  alone  compel  businessmen  to 
make  an  assessment  of  them  in  advance.  In  short,  foreign 
economic  trade  barriers  must  be  accepted  as  relevant  eco- 
nomic data  just  as  are  normal  economic  factors  like  location, 
labor,  transportation,  and  other  costs.  As  one  of  the  dissent- 
ing Justices  noted  in  the  Timken  case,  these  are  matters  of 
"cold  fact"  in  foreign  commerce  (341  U.  S.  593,  605-6). 

The  committee  said  that  whether  or  not  the  "artificial" 
nature  of  the  governmental  restraints  on  United  States  ex- 
ports in  favor  of  local  manufacturers  makes  these  restraints 
unreasonable,  it  can  often  be  shown  that  the  restraints  have 
occurred  in  fact  before  the  new  American  investment  is  made, 
so  that  the  investment  itself  is  not  responsible  for  the  re- 
straint. The  policies  of  the  foreign  sovereign  may  have  com- 
pletely or  substantially  eleminated  United  States  exports 
before  the  American  firm  formed  a  manufacturing  subsidiary 
in  the  foreign  market.  This  defense  was  offered  and  consid- 
ered in  the  Minnesota  Mining  case,  but  was  rejected  for  fail- 
ure of  proof.  The  burden  thus  cast  on  the  defendants  was  a 
formidable  one  indeed — to  prove  a  negative  prediction  as  to 
the  future,  namely,  that  there  was  no  "possibility  of  profitable 
American  exports  in  reasonable  volume"  (92  F.  Supp.  at 
962).  At  the  very  least,  the  test  should  have  been  a  "prob- 
ability" rather  than  a  "possibility",  and  a  pretty  substantial 
probability  at  that.  A  more  realistic  view  was  shown  in  the 
relief  phase  of  United  States  v.  I.  C.  I.  (105  F.  Supp.  215, 
244  (S.  D.  N.  Y.  1952) ),  where  the  court,  although  it  granted 
divestiture  as  to  some  jointly  held  subsidiaries,  refused  to 
order  divestiture  of  a  jointly  owned  subsidiary  in  Chile, 
despite  evidence  as  to  its  illegal  origin,  since  no  United  States 
trade  with  Chile  in  the  commodities  involved  was  feasible. 

Yet  these  considerations,  while  they  may  justify  invest- 
ment as  opposed  to  export,  do  not  necessarily  justify  joint 
investment.  Justification  for  joint  investment  by  an  Ameri- 
can firm  with  a  local  partner  would  be  clear  if  the  foreign 
country  concerned  itself  insists  on  the  participation  of  local 
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investors  or  penalizes  foreign  ownership  by  tax  or  other  regu- 
latory statutes,  or  if  the  participation  of  local  companies 
is  necessary  or  highly  advantageous  in  the  assembling  of  a 
management  and  labor  force,  in  providing  local  capital  and 
sales  outlets,  and  in  dealing  with  the  local  government  au- 
thorities and  the  local  financial  and  business  communities. 
For  example,  the  foreign  government  may  be  unwilling  to 
allocate  enough  exchange  to  purchase  the  machinery  required 
for  an  entirely  separate  plant,  and  thus  make  it  necessary  for 
the  American  company  to  join  with  an  existing  local  firm 
already  in  operation.  Justification  for  joint  investment  by 
two  American  firms  (or  an  American  firm  and  a  firm  from  a 
third  country)  would  be  clear  on  a  showing  of  inordinately 
heavy  risks,  which  no  single  company  is  prepared  to  take, 
or  a  showing  of  complementary  contributions  which  neither 
partner  could  provide  alone,  such  as  the  local  experience, 
facilities  and  distributing  organization  of  one  partner  and 
the  capital  and  know-how  of  the  other. 

However,  the  committee  feels  such  showings  do  not  neces- 
sarily justify  a  joint  operation  by  companies  that  are  major 
present  competitors  with  each  other  in  a  substantial  field  of 
United  States  domestic  or  foreign  commerce.  Here  it  would 
be  necessary  to  show  at  least  that  one  of  the  companies  cannot 
practically  go  it  alone,  and  that  only  a  major  competitor  is 
able  and  willing  to  participate  in  the  joint  project  and  join 
in  providing  the  capital,  know-how  or  other  assets  necessary 
for  successful  operation  of  the  newly  created  concern. 
Further,  where  major  competitors  join  together,  it  would  be 
necessary  to  overcome  the  presumption  that  the  competition 
between  them  for  the  affected  market  was  actual  or  probable, 
and  that  the  purpose  of  the  joint  venture  was  to  prevent  it. 
(Reo  Tvmken  Roller  Bearing  Co.  v.  United  States,  341  U.  S. 
593,  598  (1951)). 

The  committee  believes  that  as  in  the  domestic  field,  a 
joint  venture  deserves  to  be  looked  at  with  more  caution  than 
expansion  by  a  single  firm,  even  though  the  percentage  of  the 
market  initially  involved  in  each  case  is  approximately  the 
same.  The  mere  reduction  in  the  number  of  companies  mak- 
ing independent  decisions  may  have  significant  future  effects. 
Expansion  by  a  single  company  seldom  decreases  competi- 
tion :  combination  among  independent  firms  will  often  do  so. 
A  joint  venture  in  a  new  subsidiary  necessarily  involves 
allocation  of  a  particular  market  to  the  subsidiary,  a  market 
in  which  the  parents  mav  have  competed  in  the  past  or  miirht 
have  competed  in  the  future.  The  subsiidary  might  be  used 
as  a  device  to  eliminate  competition  over  a  broad  area.   To 
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cite  an  extreme  example,  the  partners  might  assign  their 
entire  foreign  trade  (including  their  United  States  foreign 
trade)    to  a  newly  created  subsidiary. 

The  association  of  parents  in  a  foreign  subsidiary  may 
lead  to  cooperative  action  in  other  respects,  simply  as  a  con- 
sequence of  their  joining  forces  at  all.  For  example,  an 
American  parent  may  decrease  or  eliminate  its  exports  to  the 
home  market  of  its  foreign  partner,  and  the  foreign  partner 
may  desist  from  exports  to  the  United  States,  not  by  explicit 
agreement  but  merely  as  a  cooperative  gesture.  Also,  the 
joint  venture  may  set  a  pattern  of  cooperation  for  the  future. 
Once  the  two  companies  have  joined  in  the  creation  of  a  sub- 
sidiary to  serve  a  particular  local  market,  it  is  almost  certain 
that  any  future  construction  in  that  market  will  be  under- 
taken jointly;  it  is  also  posible  that  the  joint  subsidiary  will 
grow  to  the  point  where  it  is  used  to  serve  other  foreign 
markets  in  which  the  parents  now  compete  with  each  other, 
or  that  joint  action  will  become  the  rule  in  the  creation  of 
separate  subsidiaries  to  serve  the  other  foreign  markets  at  a 
later  date.  In  other  words,  joint  ventures  may  alter  the  ex- 
port and  investment  policies  of  the  joint  venturers  in  ways 
adverse  to  present  and  future  competition. 

The  committee  raised  the  question  as  to  what  weight 
should  be  given  to  such  possibilities  of  future  anticompetitive 
consequences  which  may  or  may  not  occur  after  a  joint  sub- 
sidiary is  formed.  If  illegal  types  of  joint  action  outside  the 
original  scope  of  the  subsidiary's  operation  should  actually 
occur,  these  illegal  actions  can  usually  be  dealt  with  under 
the  antitrust  laws  when  they  happen.  In  extreme  cases,  where 
dominant  companies  are  involved,  the  probability  of  subse- 
quent illegal  conduct  may  perhaps  be  so  strong  as  to  justify 
ruling  the  joint  subsidiary  illegal  at  birth.  But  before  this 
is  done,  there  should  be  a  finding  of  at  least  a  substantial 
probability  that  the  joint  ventures  will  result  in  such  types 
of  anticompetitive  conduct,  and  a  finding  that  the  parties  are 
of  such  relative  size  that  the  impact  of  this  conduct  on  United 
States  foreign  commerce  will  be  substantial.  And  in  the  case 
of  foreign  joint  ventures,  remote  possibilities  of  future  anti- 
competitive results  may  well  be  offset  by  the  special  condi- 
tions of  foreign  commerce,  such  as  the  need  for  sharing  the 
heavier  risks  involved  and  the  practical  need  for  "local"  par- 
ticipation. When  facts  such  as  these  can  be  proven,  they 
justify  a  considerably  more  liberal  attitude  toward  the  forma- 
tion and  operation  of  joint  ventures  in  foreign  commerce 
than  toward  joint  ventures  at  home. 
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C.    REPORT   BY   ATTORNEY   GENERAL'S   COMMITTEE 

The  Attorney  General's  committee  report  noted  that  anti- 
trust is  but  one  of  several  interrelated  governmental  policies 
touching  on  the  foreign  trade  program  of  the  United  States. 
It  believes  it  is  necessary  that  antitrust  be  coordinated  with 
the  other  programs  in  order  to  avoid  or  minimize  any  policy 
conflict,  but  pointed  out  that  the  resolution  of  possible  con- 
flict in  any  given  case  may  go  beyond  the  range  of  discretion 
of  the  Attorney  General,  the  Federal  Trade  Commission,  or 
other  agencies  charged  with  administration  and  enforcement 
of  the  antitrust  laws  (Attorney  General's  committee  report, 
pp.  65-66). 

The  report  stated  that  the  generality  of  the  Sherman  Act 
standards  provides  the  desired  flexibility  for  adaptation,  con- 
sistent with  antitrust  objectives,  to  any  special  problems  of 
foreign  commerce.  The  Attornev  General's  committee  does 
not  favor  their  substantial  revision  to  define  specifically  legal 
and  illegal  conduct  in  foreign  commerce  transactions. 

The  Attorney  General's  committee  believes  that  the  Sher- 
man Act  applies  to  acts  abroad  performed  by  an  American 
firm  acting  alone  or  in  concert  with  foreign  firms,  with  such 
substantial  effects  upon  American  foreign  commerce  as  to 
amount  to  unreasonable  restraints,  attempts  to  monopolize, 
or  monopolization.  It  cited  cases  in  which  violations  involv- 
ing acts  abroad  were  found  which  emphasized  proof  of  anti- 
competitive effects  on  American  trade  in  finding  undue  limi- 
tation on  competitive  conditions  in  our  foreign  commerce. 
The  Sherman  Act  may  also  cover  certain  acts  by  foreign  com- 
binations alone.  For  example,  in  the  Alcoa  case,  a  Swiss 
company,  "Alliance,"  was  held  to  have  violated  section  1 
where  quota  restrictions  on  United  States  imports  had  suffi- 
cient influence  on  prices  in  the  American  market  to  warrant 
violation.  In  the  General  Electric  case  the  court  held  the  for- 
eign defendant,  Phillips,  knew  or  should  have  known  its  ac- 
tivities were  a  substantial  contribution  to  the  scheme  whereby 
the  domination  of  General  Electric  over  the  United  States 
market  of  incandescent  electric  lamps  would  be  perpetuated 
and  competition  wanted.  In  Imperial  Chemical  Industries, 
the  New  York  Federal  court  ordered  Imperial  Chemical  In- 
dustries to  reassign  to  Du  Pont  the  British  nylon  patent 
under  which  British  Nylon  Spinners  held  an  exclusive  license 
from  Imperial  Chemical  Industries.    The  court  said : 

We  feel  that  the  possibility  of  English  courts  in  an  equity  suit 
would  not  give  effect  to  such  a  provision  or  decree  should  not  deter 
us  from  including  it. 
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The  Sherman  Act  applies  only  to  those  arrangements  be- 
tween Americans  alone,  or  in  concert  with  foreign  firms, 
which  have  such  substantial  anticompetitive  effects  on  this 
country's  trade  or  commerce  with  foreign  nations  as  to  con- 
stitute unreasonable  restraints  (Attorney  General's  commit- 
tee report,  p.  76). 

The  Attorney  General's  committee  believes  that  conspir- 
acies between  foreign  competitors  alone  should  come  within 
the  Sherman  Act  only  where  they  are  intended  to  and  ac- 
tually do,  result  in  substantial  anticompetitive  effects  on 
foreign  commerce. 

The  Attorney  General's  committee  drew  these  conclu- 
sions : 

1.  It  approves  judicial  recognition  that,  under  the  rule 
of  reason,  defendants  may  proffer  evidence  that  their  activi- 
ties abroad  constitute  no  undue  restraint  on  our  foreign  com- 
merce, since,  even  absent  the  challenged  conduct,  trade  and 
investment  in  a  particular  foreign  area  would  be  virtually 
impossible. 

2.  Impossibility  of  trade  or  investment  in  one  country 
cannot  justify  consequences  illegal  under  the  antitrust  laws 
outside  that  country,  nor  can  impossibility  of  export  or  im- 
port goods  justify  what  would  in  effect  be  an  unreasonable 
restraint  of  American  investment. 

3.  Should  the  laws  of  another  country  require  uniform, 
non-competitive  prices  by  companies  doing  business  there, 
then  compliance  with  that  law  should  constitute  a  defense 
in  this  country  to  an  antitrust  charge  of  price-fixing  solely 
in  that  country. 

4.  The  rule  of  reason  cannot  be  used  to  justify  concert 
of  action  among  competitors  by  showing  that,  despite  a  pri- 
mary purpose  to  fix  market  prices,  control  production,  divide 
markets,  or  allocate  customers,  foreign  trade  conditions  make 
such  restraints  a  more  profitable  way  of  doing  business. 

With  respect  to  joint  activities  abroad  the  Attorney  Gen- 
eral's committee  recommends  that  manufacturing  or  distri- 
bution activities  carried  on  abroad  jointly  by  American  firms 
alone,  or  combined  with  foreign  competitors,  should  be  up- 
held unless  they  create  unreasonable  restraint  on  the  com- 
merce of  the  United  States.  It  concluded  that  such  activities 
may  encourage  trade  by  affording  means  for  sharing  risks 
of  sometimes  hazardous  foreign  operations.  They  should  thus 
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be  deemed  beyond  the  reach  of  our  antitrust  laws  if  they 
involve  no  restrictions  on  American  imports  or  exports  of 
goods  or  capital  and  do  not  unreasonably  restrain  competi- 
tion in  American  domestic  markets.  It  found  nothing  con- 
trary to  this  interpretation  in  the  Minnesota  Mining  or 
Imperial  Chemical  Industry  cases  (Attorney  General's  com- 
mittee report,  pp.  90-91 ) . 

The  Attorney  General's  committee  concluded  that  pat- 
ents and  patent  rights  cannot  be  made  a  cover  for  a  violation 
of  law.  But  patents  are  not  so  used  when  the  rights  con- 
ferred upon  them  by  law  are  only  exercised.  The  courts  have 
held  antitrust  violation  when  patent  rights  were  found  to 
be  ancillary  to  an  illegal  object,  but  there  may  be  a  bona 
fide  lawful  main  purpose  to  which  reasonable  restrictive 
covenants  accompanying  lawful  patent  rights  are  truly  an- 
cillary (Attorney  General's  committee  report,  p.  84).  The 
Attorney  General's  committee  concluded  that  the  National 
Lead,  Imperial  Chemical  Industries,  General  Electric  and 
Carboloy  cases  were  correctly  decided  on  the  patent  issue 
(Attorney  General's  committee  report,  pp.  84-85) .  The  Attor- 
ney General's  committee  stated : 

The  committee  believes  that  such  "international  carter'  ar- 
rangements must  be  distinguished  from  cases  where  further  inquiry 
is  needed  to  determine  when  restraints,  within  the  scone  of  the 
claims  of  valid  patented  inventions,  are  reasonably  ancillary  to  a 
lawful  main  purpose.  Private  American  investment  abroad  may 
often  be  dependent  upon  opportunities  for  capitalizing  upon  patent 
rights  and  "know-how"  through  sale,  exchange,  or  licensing  of 
such  rights  in  transactions  with  foreign  companies.  Available  cap- 
ital and  production  facilities  abroad  may  also  interest  foreign  firms 
in  utilizing  American  equipment  and  technology.  This  reciprocal 
interest  would  normally  involve  the  safeguarding  of  the  invest- 
ment of  each  of  the  participants  in  the  markets  at  home  and  abroad 
where  their  resources  are  used  to  develop  such  markets.  Out  of 
such  situations  evolves  a  principle  favoring  transactions  where 
the  resource  of  patents  or  "know-how"  is  used  with  the  primary 
purpose  of  increasing  the  inflow  and  outflow  of  commerce  and 
enhancing  the  well-being  of  the  economies  of  the  United  States 
and  friendly  foreign  countries. 

Unfortunately  needed  clarification  is  not  yet  found  in  the  exist- 
ing judicial  decisions.  As  we  have  indicated,  the  foreign  commerce 
cases  have  typically  involved  such  an  integration  of  patent  rights 
with  an  overall  unlawful  purpose  and  the  use  of  unlawful  me?ns 
that  the  courts  have  had  little  occasion  to  adjudicate  the  legality 
of  patent  practices  as  separable  conduct  (Attorney  General's  com- 
mittee report,  p.  86). 
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The  Attorney  General's  committee  holds  that  as  in  the 
case  of  patents,  valid  trademark  rights  may  provide  a  lawful 
main  purpose  to  which  reasonable  restrictions  on  competi- 
tion may  be  properly  ancillary  and  therefore  legal.  Un- 
patented inventions,  know-how,  or  other  trade  secret  in- 
formation, may  give  rise  to  a  lawful  purpose  to  which  some 
restrictions  on  competition  may  be  reasonably  ancillary. 
The  report  does  not  feel  that  the  Timken  case  casts  any  cloud 
upon  restrictions  in  trademark  licenses  as  such,  as  the  court 
found  a  central  conspiracy  to  divide  markets  which  destroyed 
the  trademark  defense  (Attorney  General's  committee  re- 
port, pp.  87-88). 

The  report  does  not  believe  that  the  Timkin  case  actually 
held  illegal  the  contract  between  the  parent  and  the  sub- 
sidiary. It  feels  that  Justice  Jackson  did  not  charge  that 
the  majority  so  held  (Attorney  General's  committee  report, 
p.  89).' 

D.    TESTIMONY  OF  UNITED  STATES  COUNCIL  OF  THE 
INTERNATIONAL  CHAMBER  OF  COMMERCE 

Dr.  Stephen  P.  Ladas,  representing  the  United  States 
Council  of  the  International  Chamber  of  Commerce,  dis- 
agreed with  the  Attorney  General's  committee's  interpreta- 
tion of  the  Timken  case.  He  quoted  from  the  minority 
opinion  of  Justice  Jackson  in  the  Timken  case  as  follows: 

The  doctrine  now  applied  to  foreign  commerce  is  that  foreign 
subsidiaries  organized  by  an  American  corporation  are  "separate 
persons"  and  any  arrangement  between  them  and  the  parent  cor- 
poration to  do  that  which  is  legal  for  the  parent  alone,  is  an  unlaw- 
ful conspiracy.  I  think  that  result  places  too  much  weight  on 
labels  (IV,  1724). 

He  stated  that  even  though  the  report  may  have  concluded 
that  the  decision  did  not  prohibit  patent  licenses,  trademark 
agreements  and  the  use  of  subsidiaries,  to  the  extent  orig- 
inally feared  by  businessmen,  business  is  still  very  much 
concerned  about  the  effect  of  the  Timken  decision  (IV,  1726). 

Dr.  Ladas  indicated  several  causes  of  confusion  which 
have  arisen  as  to  what  American  businessmen  can  do  through 
arrangements  with  foreign  concerns.  First,  is  it  proper  for 
an  American  business  enterprise  to  enter  into  an  agreement 
with  a  foreign  enterprise  applicable  to  a  group  of  countries, 
as  well  as  to  a  single  country?  In  other  words,  is  it  proper 
for  an  American  manufacturer  to  enter  into  a  patent  license, 
or  trademark  license,  or  know-how  agreement  with  a  British 
manufacturer,  to  give  to  the  British  manufacturer  the  right 
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to  distribute  to  the  British  Commonwealth  of  nations  or  to 
the  European  countries  (IV,  1730).  He  stated  that  if  it  is 
permissible  for  the  American  manufacturer  to  enter  into  a 
separate  agreement  with  manufacturers  in  20  different  coun- 
tries, then  what  is  the  difference  between  that  and  having 
an  agreement  with  one  manufacturer  applicable  to  20  coun- 
tries? However,  there  is  considerable  doubt  in  the  minds  of 
American  manufacturers  whether  they  can  enter  into  such 
an  agreement,  which  is  applicable  to  20  countries,  because 
they  are  afraid  that  the  attack  will  be  made  that  this  is  a 
division  of  territory.  He  believes  the  clarification  of  this 
problem  is  desirable  (IV,  1730). 

Dr.  Ladas  stated  a  second  problem  is  whether  it  is  proper 
for  the  American  manufacturer  to  restrict  himself  from  im- 
porting and  selling  his  own  products  in  the  territory  of  the 
licensee  and  to  restrict  the  licensee  from  importing  and  sell- 
ing the  licensee's  products  in  the  United  States.  He  con- 
tended that  the  whole  object  of  an  arrangement  in  the  inter- 
national field  is  to  make  it  possible  for  an  American  manu- 
facturer to  obtain  an  economic  advantage,  not  a  detriment. 
He  could  not  be  expected  ever  to  enter  into  an  agreement 
with  a  foreign  company  under  his  patents,  trademarks,  or 
know-how,  if  this  meant  he  must  create  a  competitor  in  his 
own  business  in  this  country  (IV,  1730).  These  competi- 
tors might  flood  the  American  market  with  an  inferior 
product  (IV,  1730).  For  example,  if  the  Ronson  Corp. 
made  an  agreement  with  a  Japanese  company  to  make 
lighters  in  Japan  and  use  the  trademark  "Ronson"  it 
would  be  ridiculous  to  permit  those  low-cost  Japanese 
lighters  to  be  imported  into  the  United  States  to  com- 
pete with  the  higher  cost  of  American  made  Ronson 
lighters  (IV,  1730).  Likewise,  if  a  radio  manufacturer  in 
the  United  States  authorizes  someone  in  Brazil  to  assemble 
radios  there,  the  work  may  be  inferior  and  other  material 
may  be  inferior.  If  those  Brazilian  inferior  radios  are 
imported  into  the  United  States  and  sold  under  the  licensed 
American  trademark,  it  would  ruin  the  goodwill  of  the  Amer- 
ican manufacturer's  trademark.  If  the  American  manu- 
facturer must  suffer  the  competition  of  the  foreign-made 
products  brought  into  the  United  States,  there  is  no  incenti ve 
for  him  to  grant  license  agreements  in  foreign  countries 
(IV,  1730,  1731). 

On  the  other  hand  to  require  the  American  company  to 
compete  with  the  foreign  company  in  the  licensed  territory 
is  to  destroy  the  very  idea  of  licensing,  because  no  licensee 
will  undertake  to  invest  capital  to  promote  and  develop  a 


190 

business  with  the  licensed  patents,  trademarks,  and  know- 
how,  if  he  must  meet  the  competition  of  the  American  manu- 
facturer (IV,  1731). 

He  indicated  other  reasons  why  reasonable  restrictions 
are  necessary.  For  example,  trademark  laws  of  foreign 
countries  interfere  with  the  idea  of  simultaneous  use  of 
trademarks  by  two  people  (IV,  1731).  He  cited  as  an 
example  a  textile  manufacturer  in  Pennsylvania  who  made 
special  effects  on  textiles  used  for  dresses  and  other  things. 
They  had  a  very  effective  trademark.  Originally  they  li- 
censed manufacturers  in  one  country  to  make  products  and 
sell  them  in  that  country  only.  They  had  Individual  licensees 
in  different  countries.  Following  certain  court  decisions  in 
this  country  they  feared  their  agreements  might  violate  the 
law  so  they  eliminated  restrictions  and  allowed  every  licensed 
manufacturer  in  every  country  to  distribute  an  exporter's 
products  anywhere  he  wished.  There  were  about  200  li- 
censed manufacturers  throughout  the  world.  The  result 
was  ruinous.  Sixty  or  seventy  manufacturers  from  all  over 
the  world  began  selling  their  goods  under  the  same  trade- 
mark in  a  single  territory.  That  made  the  trademark  a 
generic  word  and  it  lost  its  value  as  a  trademark.  Also, 
because  of  the  many  imports  from  several  countries,  the 
market  was  flooded  with  terrific  quantities  and  not  only  was 
the  trademark  ruined  but  the  market  was  ruined  by  cheap- 
priced  products.  The  result  has  been  the  destruction  of  the 
trade-mark  and  of  the  business  in  connection  with  that  trade- 
mark (IV,  1731). 

Dr.  Ladas  stated  a  third  problem  is  whether  it  is  an 
unlawful  agreement  for  an  American  company  to  require  a 
foreign  licensee  to  use  only  the  trademark  of  the  American 
company  and  no  other  trademark.  He  considers  this  require- 
ment a  necessary  incident  to  a  license  agreement.  The 
American  company  cannot  be  expected  to  supply  know-how 
and  technical  information — results  of  large  investment  and 
development  expense — to  promote  the  manufacture  and  sale 
of  a  product  sold  in  competition  with  its  own.  The  whole 
purpose  of  such  arrangements  is  to  create  a  market  of  good- 
will for  the  American  trademark  on  a  worldwide  basis.  Of 
course,  the  licensee  may  be  put  to  the  inconvenience  of  having 
to  adopt  a  new  market  for  his  products  at  the  termination 
of  his  license,  but  this  is  incident  to  any  license  agreement, 
even  in  the  domestic  market.  This  is  the  only  way  in  which 
the  manufacturer  may  retain  a  hold  on  the  foreign  business 
and  be  able  to  take  over  if  the  licensee  fails  to  perform  or 
otherwise  violates  the  agreement.    The  contrary  proposition 


191 

would  mean  that  the  licensee,  by  building  up  a  business  of 
his  own  with  the  technical  help  and  assistance  of  the  Amer- 
ican manufacturer,  would  build  up  the  goodwill  of  such 
business  around  his  own  mark,  and  the  manufacturer  at  the 
termination  of  the  agreement  would  have  to  start  all  over 
again  and  would  then  have  to  compete  with  a  competitor 
whom  he  had  created  (IV,  1731). 

Dr.  Ladas  suggested  that  it  is  a  reasonable  restriction 
to  impose  on  the  foreign  licensee  that  he  not  use  any  other 
mark  except  the  American  licensee's  mark  (IV,  1731). 

Dr.  Ladas  stated  that  while  the  Congress  may  not  wish 
to  exempt  foreign  trade  from  the  antitrust  laws  generally, 
there  ought  to  be  specific  exemptions  for  certain  arrange- 
ments involving  patents  and  trademarks  and  know-how 
insofar  as  they  are  limited  to  such  restrictions  involved  in 
the  patents  of  trademarks.  This  would  not  involve  approval 
of  pricefixing  arrangements  or  arrangements  to  reduce  pro- 
duction, but  if  the  restrictions  are  incidental  to  trademark 
or  the  patent  or  know-how  agreement  they  should  not  be 
deemed  illegal  per  se.  They  should  be  examined  in  a  reason- 
able way  to  determine  whether  they  are  reasonable  under 
the  circumstances  (IV,  1715). 

Dr.  Ladas  stated  that  in  certain  countries  such  as  Japan, 
India,  Spain,  Mexico,  Portugal,  and  Egypt,  a  foreign  coun- 
try cannot  establish  a  wholly  owned  subsidiary.  A  foreign 
company  can  only  have  a  minority  interest.  However,  the 
domestic  ownership  may  be  solely  a  financial  interest  (IV, 
1717). 

In  considering  whether  it  should  make  a  difference  if  the 
foreign  licensee  is  already  a  competitor  of  the  American 
manufacturer,  Dr.  Ladas  pointed  out  that  most  patent 
licenses  necessarily  will  have  to  be  given  to  competitors 
because  most  patents  are  not  with  respect  to  new  products, 
but  are  developments  of  technical  improvements  on  existing 
inventions.  Furthermore,  the  licensees  have  to  be  manufac- 
turers who  have  machinery  and  factories  and  sales  organiza- 
tions. It  is  not  the  ordinary  situation  to  set  up  an  entirely 
new  factory  to  produce  licensed  products  (IV,  1718). 

Dr.  Ladas  described  an  American  company  which  has  a 
two-thirds  equity  interest  in  a  company  in  England  engaged 
in  the  same  type  of  business.  Its  products  are  not  nearly 
as  good  nor  are  they  as  expensive.  While  the  American 
company  has  licensed  the  English  company  to  make  a  few 
of  the  identical  products  it  makes,  it  has  been  hampered  in 
recent  years  by  the  restrictions  of  the  antitrust  laws.  It 
cannot  license  the  English  company  to  make  the  same  prod- 
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ucts  as  it  does  without  restricting  the  territory  in  which 
they  are  sold.  While  it  feels  reasonably  sure  that  the 
restriction  of  territories  would  not  be  held  to  be  in  violation 
of  the  antitrust  laws  where  it  licensed  its  own  subsidiary 
to  manufacture  a  product  upon  which  strong  basic  patents 
were  held,  at  least  during  the  life  of  the  product,  the  restric- 
tion is  not  by  any  means  always  as  clear  as  this.  In  some 
cases  there  may  be  no  patents.  And  in  others,  there  may 
only  be  improvement  patents,  or  perhaps  patents  of  doubtful 
validity. 

In  such  cases,  the  know-how  of  the  American  company 
for  manufacturing  the  product  and  its  actual  design,  includ- 
ing tool  design,  are  important  factors  without  which  the 
products  would  probably  not  be  made  by  its  subsidiary  or 
by  others  in  England.  Nonetheless,  in  such  cases  it  has  great 
hesitancy  to  increase  production  in  England.  It  is  impos- 
sible for  the  American  company  to  export  to  many  of  the 
countries  of  the  world,  whereas  the  English  company  could 
export  the  products  because  of  the  well-known  import  restric- 
tions and  exchange  difficulties  prevailing  throughout  the 
foreign  field.  The  foreign  countries  could  pay  England  in 
currency  which  it  would  use,  but  could  not  pay  dollars.  The 
result  is  that  business  is  not  being  done  which  could  be 
done,  business  that  would  bring  dividends  into  the  United 
States  and  provide  other  direct  benefits  as  well  (IV,  1718, 
1719). 

Dr.  Ladas  believes  that  an  American  manufacturer  should 
be  permitted  to  license  his  trademark  to  a  foreign  manufac- 
turer whose  product  is  substantially  identical  and  to  prevent 
its  importation  into  the  United  States.  There  would  be  no 
inducement  for  the  American  manufacturer  to  enter  into 
an  agreement  of  that  kind  if  the  result  of  the  agreement  is 
to  permit  the  foreign  manufacturer,  with  improvement  of 
the  quality  of  his  products  due  to  the  know-how  he  receives 
from  the  American  manufacturer,  to  compete  in  the  United 
States  with  him.  The  reason  is  that  before  the  agreement 
there  is  no  competition  because  the  product  of  the  foreign 
manufacturer  is  inferior  in  quality  and  cannot  be  sold  in 
the  United  States  (IV,  1719-1720). 

Dr.  Ladas  stated  it  is  not  likely  that  an  American  manu- 
facturer would  grant  use  of  his  trademark  to  a  foreign  man- 
ufacturer to  be  used  on  products  made  by  the  foreign  manu- 
facturer under  his  own  process.  The  use  of  the  trademark 
generally  accompanies  the  grant  by  the  American  manufac- 
turer of  his  know-how,  technical  information  standards,  etc., 
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under  a  patent  license  or  secret  process  license  agreement 
(IV,  1720-1721). 

Dr.  Ladas  believes  that  one  phase  of  the  Timken  case 
which  is  disturbing  is  the  apparent  ruling  that  the  clause  of 
the  agreement  under  which  the  British  company  and  the 
French  company  were  required  to  use  only  the  trademark 
"Timken"  and  no  other  trademark,  was  an  unlawful  restric- 
tion (IV,  1722i. 

In  a  letter  to  the  Subcommittee,  the  United  States  Council 
of  the  International  Chamber  of  Commerce  proposed  the 
following  amendments  to  be  inserted  in  section  1  of  the 
Sherman  Act  at  the  end  of  the  first  proviso,  and  in  section  3 
after  the  first  period: 

Provided  further,  that  nothing  herein  contained  shall  render 
illegal  as  in  restraint  of  trade  or  commerce  with  foreign  nations, 
any  agreement  or  relationship,  for  the  purpose  of  doing  business 
in  or  with  foreign  nation  or  nations,  between  any  person  subject 
to  this  section  and  any  one  or  more  corporations  or  other  business 
entities  organized  and  existing  under  the  laws  of  any  foreign 
nation  or  nations  in  which  such  person  possesses  directly  or  indi- 
rectly a  voting  interest  of  50  percent  or  more,  or  the  maximum 
percentage  of  such  voting  interest,  permitted  by  him  by  such  law, 
whichever  is  less. 

And  provided  jurtlicr,  That  any  agreement  between  any  per- 
son subject  to  this  section  and  any  person  whose  principal  place 
of  business  is  in  any  foreign  nation,  being  an  agreement  principally 
for  the  licensed  use  of  patents,  designs,  or  trademarks  or  know- 
how  in  specific  territories  only  shall  not  be  deemed  in  itself  an 
unreasonable  restraint  of  trade,  provided  such  licensing  is  not 
part  of  an  arrangement  to  place  unreasonable  restraint  on  the 
commerce  of  the  United  States. 

The  Council  opposed  the  proposal  made  by  the  Committee 
on  International  Trade  Regulation  of  the  American  Bar 
Association  to  authorize  the  Federal  Trade  Commission  to 
review  contemplated  agreements  with  foreign  business  firms 
for  the  purpose  of  determining  whether  or  not  the  agree- 
ment violates  the  Sherman  Act. 

E.    TESTIMONY  OF  NATIONAL  FOREIGN  TRADE  COUNCIL 

Robert  F.  Loree,  chairman  of  the  Xational  Foreign  Trade 
Council,  Inc.,  stated  there  is  no  generally  accepted  devotion 
among  nations  to  free  competition  in  international  trade 
comparable  to  the  positive  attitude  which  prevails  within 
the  boundaries  of  the  United  States.    His  organization  be- 
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lieves  that  foreign  trade,  like  domestic  commerce,  should 
be  free  of  unreasonable  restraints  if  it  is  to  make  its  maxi- 
mum contribution  to  the  world's  prosperity  and  security. 
But  it  should  be  noted  at  the  beginning  that  restrictions 
imposed  by  governments  are  in  the  aggregate  infinitely  more 
significant  than  those  developed  and  practiced  by  indi- 
viduals, and  even  cartels  in  most  cases  could  not  be  effective 
without  governmental  support  ( IV,  1755 ) . 

He  believes  one  of  the  most  common  errors  in  dealing 
with  artificial  patterns  in  international  trade,  is  to  ignore 
the  fact  they  are  so  often  adjustments  to  situations  created 
by  political  factors.  Many  of  these  stem  from  extreme 
nationalism,  militant  "autarchy"  and  planned  economies, 
which  are  implemented  by  a  highly  restrictive  attitude 
toward  foreign  trade  and  investment.  Currency  controls 
and  inconvertibility,  excessive  duties  and  quantitative  restric- 
tions, subsidization  and  direction  of  exports  exist  in  many 
areas  and  require  adjustments  in  private  transactions  and 
policies  which  are  artificial  and  expensive.  The  foreign 
economic  policy  of  the  United  States  is  based  upon  the 
expansion  of  world  trade  and  investment,  and  the  improve- 
ment of  living  standards  through  increasing  productivity  in 
all  available  ways.  His  organization  believes  each  increase 
in  productive  facilities,  every  addition  to  the  world's  supply 
of  commodities,  is,  on  the  face  of  it,  a  contribution  to  com- 
petition and  a  move  away  from  monopoly,  actual  or  potential 
(IV,  1756). 

The  Attorney  General's  committee  stated,  "The  general 
objective  of  the  antitrust  laws  is  promotion  of  competition 
in  open  markets."  This  is  necessarily  a  generality  un- 
consciously pointed  at  the  domestic  economy;  it  can  be 
applied  to  foreign  commerce  only  with  some  qualification. 
The  truth  is  our  legislation  is  principally  concerned  with 
the  protection  of  the  American  consumer,  and  to  insure  that 
end  insists  upon  free  opportunities  to  enter  into  competition 
at  the  production  level  and  the  maintenance  of  freely  com- 
petitive practices  and  mechanisms  of  distribution  ( IV,  1756 ) . 
It  also  involves  building  up  production  by  getting  more 
manufacturers  into  the  field  and  by  doing  that  to  obtain  a 
better  price  for  the  consumer  ( IV,  1756 ) . 

He  stated  that  there  should  be  some  instrumentality  of 
government  which  can  weigh  in  the  interest  of  the  United 
States,  whether  the  good  does  not  outweigh  the  bad  in  some 
restrictive  foreign  business  practices.  Such  authority  might 
be  given  to  the  Federal  Trade  Commission   (IV,  1758). 
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His  organization  supports  the  Webb-Pomerene  Act  and 
believes  that  if  there  ever  was  a  need  for  it,  it  exists  todav 
(IV,  1759). 

The  National  Foreign  Trade  Council,  Inc.,  is  primarily 
interested  in  clarification  of  the  application  of  the  antitrust 
laws  to  their  activities,  existent  or  projected,  outside  the 
United  States. 

Firstly,  it  should  be  made  clear  what  activities  are  within 
our  statutory  intent,  and  what  are  not. 

Secondly,  some  effort  should  be  made  to  stabilize  the 
law  and  rules  of  conduct,  so  what  is  done  or  planned  today, 
in  perfectly  good  faith  and  at  the  most  competent  legal 
advice  obtainable,  will  not  tomorrow  be  attacked  as  illegal, 
or  publicized  as  criminal. 

Thirdly,  the  law  should  give  clear  recognition  to  the  fact 
that  American  businesses  established  abroad  and  carried  on 
in  foreign  countries  are  amenable  to  the  standard  of  conduct 
of  the  host  country  and  should  not  be  attacked  unless  their 
acts  have  a  very  substantial  adverse  effect  on  the  commerce 
of  the  United  States  (IV,  1760). 

Charles  R.  Carroll,  counsel  for  the  National  Foreign 
Trade  Council,  Inc.,  stated  we  should  start  with  the  objec- 
tives of  the  antitrust  statutes.  Our  Government  should 
assert  jurisdiction  over  actions  of  persons  and  cases  of  prac- 
tical and  substantial  concern  to  the  American  public.  By 
the  same  token  there  is  no  logic  or  law  or  utility  in  attempts 
to  evade  political  and  economic  geography.  Concrete  terms, 
a  realistic  definition  of  "commerce  with  foreign  nations" 
centers  about  physical  trade — exports  to  and  imports  from 
other  nations,  and  the  collateral  service  activities  incident  to 
such  trade  (IV,  1765). 

What  an  American  national  does  or  does  not  do  within  a 
foreign  nation,  in  general,  is  no  concern  to  this  Government, 
but  it  is  of  definite  concern  to  the  government  of  that  nation 
(IV,  1765). 

The  decision  in  the  Imperial  Chemical  Industries  case 
can  be  supported  only  by  the  expanding  of  the  concept  of 
"commerce  with  foreign  nations"  so  as  to  permit  regulation 
here  of  conduct  affecting  productive  activities  in  other  coun- 
tries. Trade  with  a  foreign  country  does  not  become  "com- 
merce" between  that  country  and  the  United  States  simply 
because  an  American  national  conducts  it  or  participates  in 
it  (IV,  1766).  If  what  an  American  does  in  another  country 
directly  or  adversely  affects  trade  with  the  United  States, 
that  may  well  be  a  matter  of  legitimate  concern  to  this  Gov- 
ernment (IV,  1766). 
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However,  even  where  the  acts  of  an  American  abroad  may 
affect  trade  with  the  United  States,  it  is  necessary  to  consider 
the  problem  of  conflict  of  jurisdiction.  For  example,  the 
British  Government  still  licenses  exports,  and  any  pattern 
imposed  by  that  authority  should  be  a  complete  answer  in 
defense  to  any  complaint.  Other  governments  subsidize  ex- 
ports, and  that  should  be  taken  into  account.  In  the  case  of 
primary  commodities,  certain  governments  control  produc- 
tion, prices,  and  both  volume  and  prices  of  exports.  If  Ameri- 
cans are  to  do  business  in  such  areas,  they  must  comply  with 
these  regulations,  as  do  others  within  those  jurisdictions. 
The  results  of  such  compliance  may  well  create  situations 
which,  if  judged  wholly  by  our  antitrust  concepts,  would  be 
unreasonable  restraints  of  trade  (IV,  1766). 

The  National  Foreign  Trade  Council,  Inc.,  made  several 
recommendations  as  follows : 

First,  that  the  criminal  process  should  not  be  invoked 
under  any  antitrust  statute  on  the  basis  of  acts  of  omission 
outside  the  boundaries  of  the  United  States.  This  point 
should  be  clarified  by  new  legislation.  The  antitrust  statutes 
have  several  functions :  (1)  the  punitive  or  criminal ;  (2)  the 
regulatory;  and  (3)  the  civil  tort.  If  a  distinction  is  made 
between  the  criminal  and  the  regulatory,  it  will  be  a  move 
toward  clarification.  It  is  the  criminal  potentialities  of  our 
unclarified  law  that  deter  the  individual  and  corporate  for- 
eign investor.  He  will  submit  to  regulation,  because  that  is 
prospective,  but  the  criminal  phase  catches  him  after  he  has 
done  something  in  good  faith.  The  rule  is  expanded  or 
changed  and  he  is  caught  years  afterward  ( IV,  1767 ) . 

Second,  other  than  criminal  actions,  it  is  assumed  for  the 
sake  of  simplicity  that  civil  actions  and  Federal  Trade  Com- 
mission orders  are  alike  regulatory  in  purpose.  It  should  be 
a  matter  of  stated  policy  that  regulatory  action  will  be  con- 
fined to  cases  in  which  the  action  or  conduct  in  question,  if 
done  or  engaged  in  abroad,  directly  or  significantly  affects 
United  States  foreign  commerce,  and  that  the  effect  is  ad- 
verse. 

Third,  because  of  the  peculiar  difficulties  of  determining 
the  relevant  facts  in  foreign  cases,  it  is  recommended  that  a 
prerequisite  to  suit  or  order — that  is,  suit  for  an  injunction 
or  order  to  cease  and  desist — be  a  finding  after  hearing  by 
the  Federal  Trade  Commission  that  the  act  or  conduct  in 
question : 

(a)    directly  and  significantly  affects  the  foreign  com- 
merce of  the  United  States  in  an  adverse  manner ;  and 
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(b)  is  voluntary,  that  is,  is  not  in  compliance  with,  or 
incidental  to  compliance  with  the  laws  or  regulations  of 
a  competent  authority  with  foreign  jurisdiction  (IV, 
1767). 

Fourth,  any  person  should  be  entitled  to  present  to  the 
Federal  Trade  Commission  a  statement  of  actual  or  projected 
conduct,  and  obtain  a  hearing  and  a  finding  that  such  conduct 
is  or  is  not  objectionable. 

A  finding  of  "not  objectionable''  shall  be  a  bar  to  any  civil 
action,  proceeding,  or  order  unless  and  until  revoked  for  cause 
after  further  hearing. 

Fifth,  it  is  also  proposed  that  no  divestiture  of  foreign 
properties  should  be  ordered,  except  upon  a  finding  that  no 
action  or  arrangement,  other  than  divestiture,  will  remedy 
the  situation  found  objectionable. 

Mr.  Carroll  stated  that  the  foregoing  proposals  differ  sub- 
stantially from  what  the  council  understands  are  the  con- 
clusions and  recommendations  of  the  Attorney  General's 
committee.  That  committee  was  composed  of  59  participating 
members  and  14  conferees,  but  in  this  large  group  only  a 
small  minority  are  recognized  as  experienced  in  foreign  trade. 

Chapter  II  of  the  report  entitled  "Trade  or  Commerce 
With  Foreign  Nations"  comprising  50  pages,  quotes  at  length 
from  judicial  decisions,  and  from  the  views  of  the  Department 
of  State,  the  Department  of  Commerce,  the  Foreign  Opera- 
tions Administration,  and  from  a  minority  statement  favoring 
multilateral  agreement  for  the  regulation  of  "cartels."  It 
does  not  mention  a  serious  contribution  to  the  subject  pre- 
pared by  the  committee  on  international  trade  regulation  of 
the  section  of  international  and  comparative  law  of  the 
American  Bar  Association,  in  August  1053  (TV,  1767-1768). 

The  conclusions  of  the  Attorney  General's  committee  are 
stated  in  rather  broad  terms.  Some  of  them  support  the 
theses  developed  above — for  example: 

For  we  must  assume,  as  Alcoa  suggests,  that  Congress  did  not 
intend  the  "general  words"  of  the  Sherman  Act  to  be  read  "without 
regard  to  the  limitations  customarily  observed  by  nations  upon  the 
exercise  of  their  powers"  (Attorney  General's  committee  report, 
pp.  76-77). 

If  these  limitations  are  conscientiously  observed,  the 
Council's  first  proposal  that  the  criminal  process  be  strictly 
confined  to  acts  done  within  the  jurisdiction  of  the  United 
States  follows.  However,  it  feels  it  would  be  better  not  to 
depend  entirely  upon  judicial  discretion  in  the  observance  of 
geographic  limitations,  but  that  Congress  should  provide  ex- 
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plicit  guidance  for  the  courts,  and  justification  for  the  Gov- 
ernment prosecutors  to  withhold  action. 

As  will  be  noted,  the  Council  has  carefully  distinguished 
between  the  criminal  or  punitive  aspects  of  the  antitrust 
laws,  and  the  regulatory  function,  and  limited  their  first 
proposal  to  the  former.  As  to  regulatory  action,  the  council 
finds  itself  in  basic  agreement  with  the  report  in  concluding 
that  the  test  of  applicability  should  be  such  "substantial  anti- 
competitive effects  on  this  country's  'trade  or  commerce  *  *  * 
with  foreign  nations'  as  to  constitute  unreasonable  re- 
straints" (IV,  1768). 

The  Council's  choice  of  words  "directly  and  significantly 
affects,"  "in  an  adverse  manner,"  is  intended  to  accomplish 
the  same  results.  But  it  feels  that  the  concept  of  direct  con- 
nection between  the  conduct  and  the  result  must  be  included 
to  exclude  from  such  proceedings  pleadings  and  arguments 
based  on  controversial  and  unrealistic  economic  assumptions. 
If  such  a  direct  connection  can  be  shown  and  the  adverse 
effect  is  plain,  the  Council  agrees  that  regulatory  action  is 
entirely  in  order,  but  action  designed  to  correct  the  adverse 
effects  upon  our  foreign  commerce — not  regulation  or  decree 
intended  to  control  activities  abroad  as  such. 

It  is  with  respect  to  the  Council's  third  proposal  that  it 
differs  categorically  with  the  Attorney  General's  report.  The 
Attorney  General's  committee  finds  that  the  present  "con- 
sultation" and  "liaison"  practices  claimed  to  exist  between 
the  Department  of  Justice  and  the  Federal  Trade  Commis- 
sion are  satisfactory.  It  would  seem  fairly  obvious  that  the 
prosecutor  attitude  of  the  one  and  the  quasi- judicial  function 
of  the  other  have  not  been,  and  cannot  be,  reconciled  by  mere 
consultation   (IV,  1768). 

In  domestic  matters,  the  Council  feels  this  dual  jurisdic- 
tion occasions  a  certain  amount  of  injustice;  in  foreign 
affairs,  where  action  by  the  Government  is  much  more  damag- 
ing to  the  enterprise  affected,  the  adverse  results  to  American 
prestige  are  quite  out  of  proportion  to  the  ends  to  be  served. 
The  average  foreigner  does  not  distinguish  between  an  indict- 
ment and  a  conviction,  or  between  the  commencement  of  suit 
and  judgment  after  trial.  The  Council  believes  that  definite 
action  by  Congress  is  needed  to  assure  business  of  an  oppor- 
tunity to  present  its  case  and  be  heard,  before  suit  is  brought, 
and  to  relieve  the  Department  of  Justice  of  its  obligations  to 
commence  suit  even  in  colorable  cases,  until  the  Commission 
has  reviewed  them. 

The  Council's  fourth  proposal  that  any  person  should  be 
entitled  on  his  own  motion  to  have  a  finding  of  not  objection- 
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able  from  the  Federal  Trade  Commission  is  the  same  in  effect 
as  the  bill  of  health  proposals  which  is  familiar.  It  believes 
that  the  Commission  is  the  best  qualified  agency  of  Govern- 
ment to  make  such  a  determination.  The  Commission  should 
be  directed  to  consider  special  circumstances,  such  as  those 
contemplated  by  the  Defense  Production  Act. 

The  Council  feels  that  a  determination  validating  or  inval- 
idating a  course  of  conduct  is  useful,  and  some  such  system 
should  be  tried  out.  But  it  proposes  that  the  determination, 
to  be  valuable,  should  be  upon  a  hearing,  at  an  early  stage 
of  the  proceedings,  and  with  some  assurance  that  if  the 
findings  show  no  significant  adverse  effect  upon  commerce, 
the  suspect  will  not  be  hailed  into  court  by  another  arm  of  the 
Government,  possibly  upon  other  contentions  based  upon  the 
facts  offered  for  review  (IV,  1769). 

It  can  be  assumed  that,  under  the  proposed  procedure,  the 
dignity  and  competence  of  the  Federal  Trade  Commission  will 
tend  to  be  enlarged  and  accepted  in  the  field  of  foreign  trade. 
This,  it  believes,  is  desirable.  Proceedings  before  the  Commis- 
sion will  certainly  be  less  onerous  upon  the  business  enter- 
prises affected  than  the  usual  bills  of  discovery  or  pretrial 
examinations  incident  to  evil  and  criminal  suits  brought  by 
the  Department. 

Like  any  procedural  proposal,  this  cannot  be  reliably 
evaluated  in  advance.  It  promises  correction  of  obvious  de- 
ficiencies in  existing  procedure,  which  have  their  most  vicious 
results  in  the  foreign  field.  If  serious  disadvantages  to  en- 
forcement should  develop  in  practice,  these  should  of  course 
be  considered  and  remedies  explicitly  designed  for  their 
correction  can  be  developed.  In  any  event,  the  double- 
jeopardy  effect  of  the  present  division  of  authority  should  be 
scrupulously  avoided. 

The  Council  feels  there  is  one  further  point  implicit  in 
the  foregoing  proposals.  Once  the  finding  of  the  Federal 
Trade  Commission  is  developed,  it  will  afford  precise  factual 
identification  of  the  acts  complained  of  and  an  evaluation  of 
the  effects  on  which  jurisdiction  may  be  based.  Thus  correc- 
tive action  and  prospective  regulation — whether  it  be  by 
order  of  the  Commission  or  by  court  decree — may  be  directed 
at  a  visible  target,  and  one  within  range.  For  one  thing, 
collisions  of  jurisdiction  will  be  minimized  (IV,  1769).  For 
another,  specific  remedies  for  specific  abuses  can  be  more 
easily  arrived  at,  more  easily  understood  by  the  affected 
enterprise  and  complied  with,  and  more  effectively  enforced 
if  not  complied  with.  The  continued  use  of  consent  decrees 
is  assumed,  but  they  will  better  deserve  that  name. 
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The  Council  believes  it  is  reasonable  to  expect  that  under 
the  procedure  proposed,  regulatory  action  will  be  intelli- 
gently related  to  and  confined  within  logical  and  jurisdic- 
tional limits.  There  should  be  no  resort  to  excessively  puni- 
tive directions,  and  in  general  the  Council  would  be  loath  to 
suggest  arbitrary  restrictions  on  the  regulatory  power. 
Nevertheless,  it  proposes  that  the  drastic  remedy  of  divesti- 
ture of  a  foreign  property  be  strictly  circumscribed.  Under 
the  state  of  uncertainty  prevailing  in  this  field  of  law,  this 
contingency  of  being  ordered  to  surrender  participation  in 
or  control  of  foreign  enterprise  cannot  be  evaluated,  and 
hence  exercises  a  deterrent  effect  far  beyond  its  usefulness  in 
any  system  of  regulation.  Moreover  divesting  is  inevitably  a 
self-defeating  remedy,  if  the  only  claim  to  jurisdiction  is 
based  uj>on  the  American  control  of  the  foreign  entity.  For 
these  reasons,  the  Council  has  proposed  that  divestiture  be 
invoked  only  as  a  last  resort.  If  this  qualification  is  honestly 
applied,  it  is  felt  that  it  will  go  the  way  of  the  dissolution 
decrees  so  popular  years  ago  (IV,  1769-1770). 

Each  of  these  proposals  has  been  developed  primarily 
from  the  standpoint  of  encouraging  American  private  invest- 
ment abroad,  and  expanding  American  foreign  trade,  by  mini- 
mizing the  deterrent  effect  of  uncertainties  in  application 
of  the  antitrust  laws  to  such  activities.  The  Council  has  in 
each  case  tried  to  evaluate  what  their  effect  would  be  on 
enforcement,  and  feels  that  on  balance  it  would  be  good.  If 
adopted,  they  would  doubtless  render  difficult  the  more  ex- 
pansive projects  of  judicially  imposing  our  American  competi- 
tive concepts  on  other  national  economies — but  by  way  of 
compensation,  they  would  direct  the  time  and  effort  of  our 
administrators  and  courts  to  cases  in  which  jurisdiction  is 
clear  and  ultimate  correction  of  abuses  much  more  likely. 

With  respect  to  the  attitude  of  foreign  governments 
toward  our  concepts  with  respect  to  competition,  the  Council 
feels  that  if  we  are  sensible,  we  will  leave  the  diffusion  of  our 
basic  allegiance  to  a  freely  competitive  economy  to  the  grad- 
ual, but  more  reliable,  process  of  eduction — which  incident- 
ally we  may  find  to  be  mutual  rather  than  unilateral.  For 
the  present,  at  least,  the  Council  feels,  we  should  recognize 
the  right  of  other  governments  to  hold,  and  to  legally  imple- 
ment, opinions  different  from  our  own,  and  the  propriety  of 
enterprises  operating  in  foreign  countries  conforming  to  the 
legal  requirements  imposed  upon  them  by  the  competent 
sovereign  power  (IV,  1770). 

Mr.  Carroll  stated  that  he  believes  that  the  principal 
weakness  of  the  Webb-Pomerene  Act  lies  in  allowing  the 
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Department  of  Justice  latitude  to  go  ahead  and  start  a  pro- 
ceeding, irrespective  of  anything  else  that  has  gone  before 
(IV,  1770). 

Mr.  Carroll's  proposal  is  to  give  the  Federal  Trade  Com- 
mission jurisdiction  over  foreign  trade,  by  setting  up  a  special 
section  to  deal  with  foreign  trade  problems.  Procedures 
would  then  go  forward  as  customary  under  the  Administra- 
tive Procedure  Act,  with  final  decisions  by  the  Commission 
itself,  reviewable  by  the  courts  (IV,  1771). 

Members  of  the  National  Foreign  Trade  Council  do  have 
fears  with  respect  to  the  operation  of  their  enterprises  under 
the  antitrust  laws  in  view  of  the  Timken  decision  and  Im- 
perial Chemical  Industries  decision.  These  fears  have  not 
been  dispelled  by  the  efforts  of  the  Attorney  General's  com- 
mittee. They  feel  that  the  Attorney  General's  committee 
study  does  not  clarify  the  existing  confusion,  not  only  in  the 
minds  of  businessmen  but  in  the  interested  bar.  He  feels  the 
bar  is  somewhat  disappointed  that  there  was  not  more  clarifi- 
cation in  the  study  of  this  committee  (IV,  1793). 

Mr.  Loree  stated  that  there  are  situations  where  the  law 
should  permit  joint  enterprises  abroad  by  two  or  more  Ameri- 
can companies.  There  are  instances  in  foreign  trade  where 
the  resources  and  markets  enjoyed  by  a  single  entity  are 
neither  great  nor  wide  enough  to  justify  the  risk  in  the  open- 
ing up  of  an  industry  abroad.  Using  the  Iranian  oil  situa- 
tion as  an  example,  two  American  companies  found  it  impos- 
sible to  go  on  and  develop  it  by  themselves  as  it  should  be 
developed,  so  they  associated  others  with  them.  Congress 
authorized  the  President  to  give  permission  for  certain  types 
of  associations  and  he  believes  this  type  of  authority  should 
be  permitted.  Likewise,  Brazil  has  a  politically  difficult 
situation  over  oil.  He  believes  that  it  would  be  in  the  interests 
of  the  United  States  as  well  as  the  world  to  permit  a  group  of 
American  oil  companies  to  associate  together  to  go  down  there 
to  jointly  develop  oil  (IV,  1793-1794). 

F.    TESTIMONY  BY  ATTORNEYS 

William  Dwight  Whitney,  an  attorney  practicing  in  New 
York  City  and  London,  suggested  that  a  very  large  part  of 
the  foreign  trade  problem  can  be  and  ought  to  be  solved  by 
applying  to  the  antitrust  laws  the  ordinary  principles  of 
international  law.  This  might  require  legislation  because  in 
his  opinion  lower  courts  apply  the  antitrust  laws  in  a  way 
that  has  been  in  violation  of  settled  rules  of  the  law  and 
comity  of  nations  (IV,  1739). 
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He  stated  that  the  term  "foreign  commerce"  has  been 
used  in  two  entirely  different  ways.  First,  it  has  to  do  with 
exports  from  and  imports  into  our  own  country.  That  is 
foreign  commerce  with  which  we  are  properly  concerned 
under  international  law.  But  the  term  has  been  misused  and 
extended  to  commerce  inside  of  foreign  countries,  and  with 
that  we  properly  should  have  nothing  to  do  as  this  causes 
intense  resentment  on  the  part  of  the  Europeans,  and  has 
caused  us,  as  a  nation,  considerable  embarrassment  (IV, 
1739). 

He  stated  it  is  an  absolutely  necessary  part  of  the  exist- 
ence of  Great  Britain  under  a  world  in  which  tariffs  exist 
and  currencies  are  separated  one  from  another,  that  they 
take  from  their  people  the  dollars  that  they  have,  and  use 
those  to  buy  the  food  and  raw  materials  without  which  their 
nation  would  disappear.  The  effect  of  this  on  American  trade 
and  commerce  is  that  the  British  Government  cannot  permit 
foreigners,  especially  Americans  because  of  our  dollars,  freely 
to  export  into  Great  Britain,  and  the  same  is  true  in  all  other 
countries.  For  example,  in  France,  you  cannot  import  most 
of  the  important  products  unless  you  join  what  is  called 
Syndicate  which  is  under  direct  supervision  of  the  French 
Government,  to  make  sure  that  its  foreign  exchange  and  its 
dollars  are  not  used  to  too  great  an  extent.  A  Syndicate  and 
its  British  equivalent  are  simply  quota  systems  under  which 
they  make  sure  that  the  importers,  including  the  Americans, 
do  not  bring  in  more  than  the  amount  of  their  quota,  and  it 
corresponds  exactly  to  many  national  policies  that  we  have 
(IV,  1741). 

When  our  Government  recently  rejected  the  bid  of  an 
English  electric  company,  which  had  submitted  by  far  the 
lowest  bid  for  a  dam,  on  the  grounds  of  national  defense,  it 
caused  considerable  unpleasant  reaction  in  England  (IV, 
1741). 

He  stated  that  the  difficulty  he  found  with  the  antitrust 
decisions,  beginning  with  the  Aluminum  case  and  continuing 
with  the  Imperial  Chemical  Industries  case,  the  General 
Electric  Lamp  case,  and  the  Timken  case,  is  that  the  judges 
did  not  appreciate  the  difficulty  and  complexity  of  the  effect 
of  these  decisions  on  international  relations,  but  were  mak- 
ing the  decision  in  the  light  of  their  experience  with  internal 
domestic  questions  (IV,  1741-1742).  He  referred  to  deci- 
sions by  Chief  Justice  Marshall  and  Justice  Story  in  which 
the  Supreme  Court  pointed  out  the  fundamental  rule  that, 
first,  our  laws  do  not  extend  to  events  and  acts  inside  of  the 
territory  of  foreign  soverigns;  and,  second,  it  follows  from 
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that  if  Congress  passes  a  general  law  like  the  Sherman  Act, 
which  refers  to  every  contract,  combination,  or  conspiracy 
in  restraint  of  trade,  the  law  must  be  deemed  to  apply  only 
to  acts  and  events  inside  of  the  United  States.  He  disagreed 
with  the  interpretation  of  the  American  Banana  decision  of 
Justice  Holmes  by  the  Attorney  General's  committee,  feeling 
that  they  distorted  the  opinion  because  they  were  taking  a 
particular  point  of  view.  He  called  attention  to  the  clarify- 
ing comment  by  one  member  of  the  committee  in  which  he 
cited  the  actual  words  of  Justice  Holmes  from  the  Supreme 
Court  (IV,  1742).  He  firmly  believes  in  the  policy  of  the 
United  States  to  maintain  competition,  but  it  does  not  fol- 
low that  our  courts  may  order  things  to  happen  inside  of 
foreign  countries  which  they  think  will  make  those  countries 
more  competitive  and  make  the  world  more  competitive 
(IV,  1742  j. 

In  the  Imperial  Chemical  Industries  case,  a  Canadian 
company  was  involved  in  which  du  Pont  owned  40  percent 
of  the  shares  and  ICI  40  percent.  There  was  true  balance 
of  power,  exactly  equal.  The  result  was  that  the  Canadian 
public  which  owned  the  minority  shares,  widely  distributed 
among  the  Canadian  public,  in  practice  had  entirely  Cana- 
dian officers  running  an  entirely  Canadian  company.  They 
had  the  balance  of  power  (IV,  1743). 

The  court  ordered  that  either  du  Pont  or  ICI  must  sell 
out  its  shares  to  the  other,  with  the  result  that  the  native 
Canadians  were  reduced  to  a  very  small  minority  without 
any  power.  The  reaction  of  the  Canadian  press  to  this  deci- 
sion was  to  describe  it  as  "American  judicial  aggression" 
and  "American  impertinence"  (IV,  1743). 

In  the  General  Electric  Lamp  case,  the  American  court 
stated  "It  is  a  fortuitous  circumstance  that  we  got  jurisdic- 
tion over  the  Phillips  lamp  people,  because  some  of  their 
directors  happened  to  come  here  as  refugees  during  the  wTar 
from  Nazi  oppression."  Since  they  happened  to  be  in  the 
United  States  the  court  entered  orders  about  their  contracts 
in  Europe.  Mr.  Whitney  stated  that  such  actions,  which 
might  appear  perfectly  proper  in  this  country,  are  consid- 
ered aggression  abroad  (IV,  1744). 

He  believes  that  American  business  people  are  seriously 
handicapped  in  endeavoring  to  compete  in  foreign  countries 
on  the  same  terms  as  the  Europeans,  because  the  Americans 
must  always  look  over  their  shoulders  to  see  what  the 
Department  of  Justice  is  going  to  say  about  what  they  are 
doing  inside  of  the  foreign  country  (IV,  1744). 
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He  suggested  that  it  might  be  necessary  to  enact  a  simple 
amendment  such  as:  "The  subject  matter  of  the  jurisdiction 
under  the  antitrust  laws  extends  only  to  acts  taking  place 
within  the  territorial  limits  of  the  United  States,  its  ter- 
ritories, or  dependencies"  (IV,  1745). 

He  stated  that  nowhere  in  the  whole  history  of  interna- 
tional law  until  this  modern  operation  of  the  Sherman  law 
did  one  find  that  invasion  of  the  ordinary  rules  of  interna- 
tional law  under  which  one  sovereign  recognizes  the  territory 
of  another.  He  considers  it  a  fundamental  point  that  we 
should  not  take  jurisdiction  at  all  over  acts  and  events  on 
foreign  territory  (IV,  1746).  This  does  not  prevent  us  from 
endeavoring  to  convert  other  people  to  the  virtues  of  com- 
petition. We  can  set  examples,  we  can  send  propaganda 
or  write  or  talk  and  we  can  forbid  the  export  from  this 
country  except  on  conditions.  But  what  we  cannot  do  is 
tell  people  when  they  reach  Europe  or  South  America  or 
Japan  what  they  may  do  when  they  are  there.  American 
business  should  be  free  to  do  inside  of  those  countries  what 
the  laws  of  those  countries  say  they  may  do,  and  any  other 
provision  is  contrary  to  international  law   (IV,  1746). 

He  stated  the  result  of  the  National  Lead  decision  by  the 
Supreme  Court  was  to  force  the  National  Lead  Co.  to  sell 
at  a  forced  sale  price  its  shares  in  the  foreign  producing 
companies  of  titanium.  It  did  not  bring  any  more  titanium 
into  the  United  States  or  send  any  more  abroad  at  any  price 
or  change  any  price.  It  just  drove  that  much  American 
capital  or  enterprise  out  of  Europe  (IV,  1748). 

He  stated  he  could  not  conceive  of  a  greater  impediment 
to  American  business  than  is  growing  up  rapidly  now  as  a 
result  of  this  "radiating  effect"  notion,  because  what  is 
happening  is  that  foreign  nations  are  getting  the  idea  from 
us  that  the  territorial  sovereignty  rule  has  gone  out  of  in- 
ternational law,  and  that  wherever  we  do  something  that 
has  an  effect  on  them,  even  though  we  do  it  here,  they  can 
take  jurisdiction  (IV,  1749). 

He  stated  that  if  the  United  States  insists  upon  sub- 
penaing  documents  in  other  countries,  then  those  countries 
will  insist  upon  subpenaing  documents  from  American  com- 
panies in  the  United  States  ( IV,  1749 ) .  We  are  doing  things 
all  the  time  that  have  consequences  in  foreign  countries, 
and  if  they  start  taking  jurisdiction,  we  are  going  to  be  in 
a  very  embarrassing  position  ( IV,  1749 ) . 

He  said  that  nothing  that  the  antitrust  laws  had  been 
doing  the  past  few  years  has  increased  1  penny  American 
trade  and  commerce  in  Great  Britain.    That  is  governed 
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by  British  law,  by  British  currency  and  by  British  trade 
regulations.  All  it  is  doing  is  forcing  American  investment 
out  of  England  or  rendering  it  a  nuisance.  The  only  result 
of  the  Tiniken  case  was  to  take  away  the  votes  of  the  Ameri- 
can shareholders  in  the  British  company  because  the  Amer- 
ican court  permitted  the  American  Timken  Co.  to  continue 
to  own  the  shares  of  the  British  company,  but  forbade  it 
to  make  any  sort  of  agreements  of  any  kind  with  the  British 
company,  and  the  result  is  that  the  American  company  has 
just  had  its  hands  tied  behind  its  back  without  any  practical 
result  (IV,  1749-1750). 

Blackwell  Smith,  an  attorney,  stated  that  he  supported 
the  principle  of  providing  a  means  for  clarification  and  per- 
mitting a  company  engaged  in  foreign  trade  to  ascertain 
whether  proposed  conduct  is  lawful,  but  he  cautioned  that 
if  administrative  machinery  is  created,  such  as  in  the  Fed- 
eral Trade  Commission,  to  provide  a  place  where  business- 
men, may  go  for  an  advance  opinion,  it  should  not  be  given 
wide  open,  blanket  authority,  but  should  operate  under 
criteria  which  would  prevent  monopolies  from  being  able 
to  go  to  the  administrative  agency  for  purposes  of  delay 
and  thus  interfere  with  the  Department  of  Justice  or  out- 
side litigants  bringing  suits  against  them  (IV,  1798). 

Administrative  remedies  of  the  sort  appropriate  in  con- 
nection with  hearings  on  exemptions  are  sometimes  capable 
of  reducing  the  delays  that  occur  in  courts,  but  the  possessor 
of  monopoly  power  can  also  use  administrative  machinery 
to  delay  and  frustrate.  Any  legislation  which  can  aid  those 
monopolies  in  United  States  commerce  which  are  based  on 
control  of  supplies  abroad,  should  be  carefully  considered 
from  the  viewpoint  of  United  States  citizens,  and  any  such 
legislation  should  be  carefully  limited  so  as  to  avoid  becom- 
ing a  tool  of  monopoly  power  to  be  used  to  frustrate  help- 
less American  citizens  caught  in  the  toils  of  that  monopoly 
power  (IV,  1800-1801). 

He  stated  there  are  a  few  very  important  situations 
where  the  United  States  market  is  entirely  controlled  by 
a  monopoly  due  to  the  fact  that  it  has  the  control  of  the 
entire  source  of  supply  which  happens  to  be  abroad  (IV, 
1796).  In  such  cases,  Congress  must  be  careful  that  such 
a  procedure  does  not  overlook  the  predicament  of  small- 
business  men  who  process  and  distribute  in  this  country, 
the  goods  produced  abroad,  and  who  are  under  the  thumb 
of  the  monopoly  (IV,  1796-1797). 
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G.    TESTIMONY  BY  UNITED  STATES  GOVERNMENT 

AGENCIES 

Deputy  Assistant  Secretary  of  Commerce  for  interna- 
tional Affairs,  Marshall  M.  Smith,  stated  it  is  the  responsi- 
bility of  his  department  to  foster  and  promote  both  foreign 
and  domestic  commerce — trade  and  investments — of  the 
United  States  (IV,  1805).  Increased  investment  abroad 
of  our  funds  and  of  our  technology  is  a  clear  advantage  to 
the  United  States — both  in  our  own  interest  and  in  the 
interest  of  building  up  the  economic  and  defense  strength 
of  the  countries  of  the  free  world. 

He  stated  that  the  national  interest  and  economic  advan- 
tage that  private  foreign  investment  promotes  was  very  well 
expressed  in  the  recent  report  to  the  President  of  the  so-called 
Randall  Commission  on  foreign  economic  policy,  as  follows: 

*  *  *  The  economic  welfare  of  the  United  States  would  itself 
be  directly  promoted  by  an  increased  movement  abroad  of  sound 
investment  by  the  United  States  nationals  and  corporations.  Such 
a  flow,  if  well  conceived  and  directed  would  not  only  contribute 
to  an  increase  in  international  trade,  but  would  assist  in  the  main- 
tenance of  high  levels  of  economic  activity  and  employment  within 
our  own  country.  It  can  increase  our  national  income  by  taking 
advantage  of  opportunities  for  more  profitable  investment.  It  can 
aid  in  the  development  abroad  of  primary  resources  to  meet  the 
ever-increasing  civilian  and  defense  needs  of  the  United  States 
and  the  free  world.  And,  since  private  United  States  investment 
usually  carries  with  it  management  and  technical  skills,  it  can  con- 
tribute strongly  to  the  economic  development  of  foreign  countries 
(IV,   1806). 

Such  an  increased  flow  of  private  investment  abroad  can  also 
assist  in  attaining  United  States  foreign  policy  objectives  through 
strengthening  the  economy  of  the  free  world,  and  can  reduce  the 
burden  of  military  aid  by  increasing  productivity  abroad  (IV, 
1806). 

The  Department  of  Commerce,  as  a  part  of  its  underlying 
responsibility  and  in  furtherance  of  a  specific  congressional 
directive — section  516  (c)  of  the  Mutual  Security  Act  of  1951, 
as  amended — recently  completed  a  fairly  comprehensive  sur- 
vey and  study  concerning  the  nature  and  magnitude  of  the 
impediments  to,  or  factors  limiting  United  States  private 
investment  abroad.  The  survey  covered,  first,  the  factors  in 
foreign  countries  which  influence  investments,  and  secondly, 
the  United  States  Government's  role — Federal  laws  and  ac- 
tivities— which  have  an  effect  on  foreign  investment. 
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As  a  result  of  this  undertaking,  the  Department  of  Com- 
merce has  published  a  report  of  actual  business  views  in  this 
field,  as  expressed  to  it  by  officials  of  some  360  United  States 
firms  who  were  personally  interviewed.  This  report  is  en- 
titled "Factors  Limiting  United  States  Investment  Abroad, 
Part  2 — Business  Mews  on  the  United  States  Government's 
Role"  (IV,  1806). 

The  firm  selected  for  interview  were  as  representative  as 
possible,  including  some  from  every  important  industry,  as 
well  as  from  different  sections  of  the  country  and  with  invest- 
ment experience  in  certain  cases  in  different  foreign  coun- 
tries. Also,  four  different  types  of  firms  were  interviewed — 
the  largest  number,  247,  with  direct  investments  abroad 
amounting  to  -ST. 5  billion,  or  nearly  two-thirds  of  total  direct 
United  States  foreign  investment;  and  for  comparison  pur- 
poses, 66  firms  with  no  direct  foreign  investment  were  also 
interviewed,  as  well  as  27  banks,  and  26  investment  institu- 
tions. 

The  questions  as  to  the  role  of  the  United  States  Govern- 
ment were  quite  broad  and  were  deliberately  designed  so  as 
not  to  be  of  a  leading  nature.  They  did  not  ask  for  views  on 
any  particular  Federal  law  or  policy  but  simply  inquired, 
generally,  what  policies  or  programs  of  the  Government  were 
regarded  as  hindering  or  helping  to  encourage  investment 
abroad. 

As  shown  on  pages  32  and  33  of  the  report,  11  percent  of 
the  investors — 27  out  of  247 — who  were  questioned  in  this 
way  raised  the  problem  of  antitrust  (IV,  1807). 

The  opinion  was  expressed  that  uncertainty  as  to  the 
application  of  the  antitrust  laws  was  believed  to  be  one  factor 
in  discouraging  two  fairly  common  methods  of  foreign  invest- 
ment, namely,  as  a  part  of  licensing  arrangements,  and 
through  minority  stock  ownership  in  foreign  corporations. 

Mr.  Smith  stated  that  separate  and  apart  from  this  actual 
survey  of  business  opinion,  Commerce  officials  had  gained  a 
similar  general  impression  from  their  day-to-day  dealings 
with  business  representatives  that  there  is  some  need  for 
clarification  as  to  the  antitrust  law's  scope  and  applicability 
to  overseas  arrangements  and  operations. 

The  type  of  problem  that  is  most  frequently  mentioned  is 
that  which  arises  in  connection  with  investment  arrange- 
ments whereby  American  manufacturers  would  license  their 
patented  or  secret  manufacturing  processes  to  businessmen 
abroad  in  return  for  royalties  or  stock  interests  in  a  new 
joint  venture. 

He  emphasized  the  fact  that  many  of  these  license  ar- 
rangements do  not  of  necessity  carry  with  them  the  monopoly 
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which  is  granted  under  the  laws  affecting  patents  in  foreign 
countries  or  in  the  United  States.  He  thought  it  was  impor- 
tant to  take  that  into  account,  because  there  would  be  no 
problem  if  it  were  entirely  a  matter  of  patents  which  with 
them  carry  monopoly,  which  is  the  problem  that  intervenes 
here  (IV,  1807). 

This  is  a  very  desirable  way  of  applying  our  technology 
and  management  techniques  to  the  task  of  increasing  foreign 
productivity,  and  it  also  provides  a  source  of  additional  in- 
come to  the  American  manufacturer.  This  latter  considera- 
tion is  particularly  important  Avhere  exports  from  the  United 
States  of  the  products  involved  are  restricted  by  foreign 
exchange  or  other  foreign  economic  or  political  circumstances. 

In  such  arrangements,  the  problem  arises  of  safeguarding 
the  interest  of  each  participant.  Should  the  foreign  producer 
utilizing  the  American  concern's  contribution  to  technology 
be  left  free  to  invade  the  domestic  market  in  the  United 
States?  Or.  is  the  local  participant  in  the  investment  willing 
to  risk  his  capital  and  productive  resources  and  create  a 
new  market  abroad  if  the  American  concern  may  export  its 
own  products  to  that  new  market?  The  "antitrust"  problem 
arises,  in  other  words,  because  each  participant  may  require 
agreement  from  the  other  that  its  own  home  market  for  the 
products  involved  will  not  be  adversely  affected  (IV,  1807). 

If  the  ansAver  under  antitrust  is  that  no  such  agreements 
may  be  entered  into,  it  would  mean  that  the  export  of  tech- 
nology would  as  a  practical  matter  be  limited  to  those  rela- 
tively few  large  firms  which  can  afford  branch  plant  estab- 
lishments abroad.  Moreover,  the  other  complications  and 
expense  involved  in  entering  a  foreign  market  might  be  such 
as  to  discourage  smaller  American  businesses  from  such  en- 
terprises when  added  to  the  uncertainty  of  the  law. 

As  he  understands  the  situation,  the  leading  antitrust 
decisions  dealing  with  foreign  commerce  involved  consider- 
ably more  elaborate  and  restrictive  arrangements  than  the 
one  he  described.  There  are  statements  in  the  cases  which 
seem  to  indicate  that  the  courts  would  not  hold  illegal  a  for- 
eign venture  of  the  sort  he  had  described,  in  the  absence  of 
other  unlawful  elements.  But,  there  is  also  language  to  the 
contrary  in  other  cases.  Accordingly,  private  legal  counsel 
are  sometimes  reluctant  to  advise  their  business  clients  to 
enter  into  such  arrangements. 

They  brought  this  problem  to  the  attention  of  the  Attor- 
ney General's  committee.  They  stated  at  the  time  and  still 
believe  that  there  is  no  need  or  other  justification  for  any 
general  exemption  from  antitrust  for  foreign  commerce.    He 
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pointed  out  that  any  such  exemption  would  work  contrary 
to  our  Government's  continuing  efforts  to  discourage  restric- 
tive business  practices  in  other  countries  (IV,  1808). 

The  Department  of  Commerce,  however,  did  express  its 
concern  with  the  problem  of  uncertainty  in  the  law,  and  to 
that  end,  it  suggested  to  the  committee  that  a  current  state- 
ment of  the  law  on  this  subject  would  be  helpful.  They  also 
suggested  that  consideration  might  be  given  to  possibly  im- 
proved administrative  procedures  for  clearance  of  particu- 
lar investment  arrangements  consistent  with  basic  antitrust 
objectives  and  the  goal  of  promoting  more  private  investment 
abroad  (IV,  1808). 

Mr.  Smith  called  attention  to  the  following  statement  of 
principle  on  page  86  of  the  Report  of  the  Attorney  General's 
National  Committee : 

*  *  *  Private  American  investment  abroad  may  often  be  de- 
pendent upon  opportunities  for  capitalizing  upon  patent  rights  and 
"know-how"  through  sale,  exchange  or  licensing  of  such  rights 
in  transactions  with  foreign  companies.  Available  capital  and 
production  facilities  abroad  may  also  interest  foreign  firms  in 
utilizing  American  equipment  and  technology.  This  reciprocal 
interest  would  normally  involve  the  safeguarding  of  the  invest- 
ment of  each  of  the  participants  in  the  markets  at  home  and  abroad 
where  their  resources  are  used  to  develop  such  markets.  Out  of 
such  situations  evolves  a  principle  favoring  transactions  wrhere 
the  resources  of  patents  or  "know-how"  is  used  with  the  primary 
purpose  of  increase  the  inflow  and  outflow  of  commerce  and 
enhancing  the  wellbeing  of  the  economies  of  the  United  States 
and  friendly  foreign  countries  (IV,  1808). 

Mr.  Smith  stated  that  what  the  committee  recognized  is 
that  as  a  practical  matter  in  present-day  foreign  commerce, 
such  restrictive  agreements  in  connection  with  exchanges  of 
know-how  can  actually  result  in  producing  more  trade  than 
they  restrain.  For  example,  exports  of  finished  goods  from 
the  United  States  to  a  particular  country  may  be  limited 
or  prohibited  by  foreign  import  controls  imposed  for  reasons 
of  dollar  shortage.  On  the  other  hand,  local  manufacture 
of  the  goods  made  possible  by  the  export  of  the  American 
technology  involved  will  enable  and  encourage  the  importing 
country  to  permit  additional  imports  from  the  United  States 
of  necessary  raw  materials  and  other  goods  involved  in  the 
manufacture  of  the  final  product. 

The  Attorney  General's  report  also  contains  other  state- 
ments of  the  law  as  understood  by  the  committee  with  respect 
to  the  proper  use  of  foreign  subsidiaries  and  other  forms  of 
joint  activities  abroad.    Mr.  Smith  noted  that  not  all  of  the 
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committee's  conclusions  are  supported  by  court  decisions, 
of  which  there  happens  to  be  very  few.  However,  the  judg- 
ment of  such  a  responsible  and  highly  qualified  group  of 
experts  carries  considerable  weight  and  should  help  to  clear 
up  much  of  the  present  uncertainty  with  respect  to  the  per- 
missible methods  of  undertaking  private  foreign  investments 
(IV,  1810). 

The  Department's  suggestion  for  consideration  of  some 
administrative  procedure  to  assist  prospective  foreign  in- 
vestors is  treated  with  on  pages  367-369  of  the  report  of  the 
Attorney  General's  committee.  After  pointing  out  several 
objections  and  after  careful  consideration  of  possible  ad- 
vantages, the  committee  concluded  that  it  did  not  favor  any 
such  new  procedure.  While  recognizing  that  some  uncer- 
tainty will  continue  to  exist  in  this  field  of  law,  the  committee 
points  out  in  this  connection  that  the  report  as  a  whole  has 
accomplished  as  much  as  is  practical  in  marking  out  the 
bounds  between  legal  and  proscribed  conduct  in  this  field 
(IV,  1810). 

Mr.  Smith  stated  he  was  not  prepared  to  express  a  final 
judgment  as  to  whether  any  administrative  or  legislative 
action  is  necessary  or  desirable  to  alleviate  the  discouraging 
effects  of  antitrust  limitations  on  private  foreign  investments. 
However,  he  pointed  out  that  in  their  survey  of  business 
opinion,  the  largest  percentage  of  companies  reported  to  them 
that  the  taxation  policy  of  the  Government  was  by  far  the 
most  important  impediment  to  such  investment.  Thirty-four 
percent  of  the  investors  interviewed  regarded  the  tax  on 
foreign  income  as  an  impediment,  and  11  percent  believed 
that  the  high  level  of  domestic  taxation  was  an  impediment 
in  that  it  prevents  companies  from  accumulating  capital  for 
investment.  Xext  in  importance  were  tariff  and  trade  bar- 
riers; then  came  lack  of  support  by  the  Government  for  in- 
vestments abroad;  inadequate  Government  information  and 
services  for  businessmen,  seeking  such  investments. 

Finally,  of  about  equal  importance  as  deterrents,  judging 
by  the  frequency  of  their  mention,  were  the  antitrust  laws 
and  the  Government  aid  or  loan  programs  to  the  extent  they 
compete  with  possible  private  investment. 

He  summarized  the  considerations  that  should  be  taken 
into  account  in  deciding  whether  legislation  is  called  for  in 
this  field. 

1.    The  antitrust  laws  are  one  of  several  factors  which 
may  be  deterring  United  States  foreign  investment. 
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2.  Much  of  the  deterrent  effect  of  antitrust  apparently 
derives  from  uncertainty  as  to  the  law's  application 
rather  than  its  actual  limitations,  and  the  Report  of  the 
Attorney  General's  National  Committee  has  contributed 
to  achieving  legal  clarification  in  this  field. 

3.  Except  for  their  relative  importance,  we  have  no 
quantitative  measure  of  the  deterrent  effect  on  invest- 
ments of  antitrust  or  the  other  factors  mentioned,  but  it  is 
clear  that  how  much  more  foreign  investment  can  be  en- 
couraged depends  on  what  is  done  with  respect  to  all 
deterrent  factors  and  not  just  one  alone  (IV,  1810). 

4.  Finally,  it  should  be  considered  whether  any  benefit 
resulting  from  relaxing  antitrust  limitations  would  out- 
weigh the  possible  disadvantage  such  action  would  have 
on  our  efforts  to  encourage  foreign  countries  on  their  own 
to  develop  more  competitive  economic  conditions  abroad 
(IV,  1810-1811). 

Mr.  Smith  believes  that  if  Congress  authorized  the  Fed- 
eral Trade  Commission,  or  any  other  agency,  to  approve 
particular  foreign  trade  or  investment  transactions,  after 
balancing  the  policy  of  maintaining  competition  with  the 
policy  of  encouraging  foreign  trade  investments,  the  Depart- 
ment of  Commerce  could  evaluate  such  a  situation  and  pro- 
vide factual  judgment  as  to  the  merits  of  the  case  from  the 
standpoint  of  trade,  rather  than  from  the  legal  standpoint 
(IV,  1822).  He  believes  that  an  agency  such  as  the  Federal 
Trade  Commission  might  be  an  appropriate  one  to  consider 
the  kind  of  evidence  which  could  be  gathered  together  to 
make  the  determination.  He  thinks  this  would  be  an  im- 
portant step  in  clearing  the  atmosphere,  which  is  necessary 
particularly  in  the  case  of  small  business  firms.  The  Depart- 
ment of  Commerce  is  doing  everything  it  can  to  interest  them 
and  keep  them  informed  about  opportunities  abroad.  The 
risks  obviously  are  greater  in  entering  into  a  foreign  field. 
If  there  are  added  to  those  risks  the  uncertainties  of  the  anti- 
trust law,  it  becomes  quite  an  obstacle  psychologically  (IV, 
1823). 

Although  he  believes  the  Attorney  General's  committee's 
conclusions  will  be  helpful,  he  does  feel  that  legislation  would 
be  more  helpful  to  clear  the  atmosphere  ( IV,  1824 ) . 

Edward  B.  Hall,  Director,  Office  of  Trade,  Investment 
and  Monetary  Affairs,  International  Cooperation  Admin- 
istration, stated  that  the  investment  guaranty  program  is  a 
means  authorized  by  Congress  to  encourage  and  facilitate 
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United  States  private  investment  to  be  made  abroad  by  pro- 
viding insurance  protection  for  such  investment  against  the 
risks  of  inconvertibility  into  dollars  of  local  currency  re- 
ceipts and  loss  through  expropriation  or  confiscation  by 
action  of  the  Government  of  a  foreign  nation   (IV,  1825). 

Those  are  the  two  types  of  insurance  that  they  are  author- 
ized to  issue  and  which  are  administered  in  his  office.  The 
President's  authority  for  making  guaranties  under  this  pro- 
gram is  exercised  for  him  by  the  Director  of  the  International 
Cooperation  Administration.  The  administration  of  the  pro- 
gram within  ICA  is  a  function  of  the  Office  of  Trade,  Invest- 
ment, and  Monetary  Affairs. 

The  guaranty  program  was  first  authorized  by  the  Eco- 
nomic Cooperation  Act  of  1948,  as  amended,  and  is  presently 
authorized  by  section  413  (b)  (4)  of  the  Mutual  Security 
Act  of  1954,  as  amended.  Protection  is  available  for  new 
investments  by  United  States  citizens  or  corporations,  sub- 
stantially beneficially  owned  by  United  States  citizens  in 
projects  in  any  foreign  country  with  which  the  United  States 
has  agreed  to  institute  the  guaranty  program,  and  provided 
such  projects  are  approved  by  the  Directors  of  ICA  as  further- 
ing any  of  the  purposes  of  the  Mutual  Security  Act,  and  are 
also  approved  by  the  foreign  nation  concerned.  This  insur- 
ance is  available,  incidentally  only  for  new  investments. 

Xew  investments  eligible  for  guaranty  by  ICA  may  be  in 
the  form  of  cash,  materials  and  equipment,  or  patents,  proc- 
esses, techniques  and  related  services.  The  latter,  patents, 
processes,  et  cetera,  were  authorized  to  be  protected  by  guar- 
anty by  the  Economic  Cooperation  Act  of  1950.  Since  then, 
when  that  type  became  available,  about  half  the  applications 
for  guaranty  have  concerned  the  furnishing  of  patents,  proc- 
esses, and  related  services  in  exchange  either  for  royalty  pay- 
ments or  for  an  equity  in  the  enterprise  (IV,  1825-1826). 

A  small  number  of  applications  for  guaranty  of  invest- 
ments of  cash  or  goods  have  also  embodied  in  the  plans  agree- 
ments for  the  furnishing  of  patents  and  processes,  for  royalty 
payments,  although  a  guaranty  was  not  requested  for  protec- 
tion of  the  royalty.  The  contribution  of  American  private 
technical  and  managerial  skills  to  foreign  enterprise  may  be 
viewed  as  one  of  the  best  means  for  promoting  productivity 
abroad. 

The  Mutual  Security  Act,  section  413  (a),  declares  it  to 
be  the  policy  of  the  United  States  "to  encourage  the  efforts  of 
other  free  nations  to  increase  the  flow  of  international  trade, 
to  foster  private  initiative  and  competition,  to  discourage 
monopolistic  practices.  *  *  *"  Accordingly  the  bilateral 
agreements  between  the  United  States  and  foreign  countries 
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relating  to  aid  programs  contain  appropriate  provisions  de- 
signed to  provide  a  basis  for  diplomatic  efforts  to  enlist  the 
cooperation  of  these  countries  in  eliminating  what  may  be 
called  restrictive  business  trade  practices. 

In  certain  instances  guaranty  applications  have  involved 
investment  agreements  which  contained  restrictive  business 
trade  practices.  Borne  examples  of  such  agreements  and  the 
disposition  of  the  guaranty  applications  follow   i  IV,  1S26 )  : 

(1)  A  United  States  company  proposed  to  enter  into 
a  licensing  agreement  with  a  firm  in  X  country  under 
which  the  latter  firm  would  be  granted,  in  exchange  for 
payments  of  royalty,  present  and  future  patented  and 
unpatented  technology  for  the  manufacture  and  sale  of 
footwear.  The  license  was  for  X  country  only  and  provi- 
sion was  made  for  obtaining  the  written  consent  of  the 
United  States  company  for  any  exports  from  X  country 
to  other  countries. 

At  the  time  the  application  for  a  guaranty  covering  this 
agreement  was  under  consideration  it  was  the  procedure  for 
ICA  to  submit  such  agreements  for  review  to  the  business 
practices  and  technology  staff  of  the  Department  of  State. 

They  advised  that  the  agreement  was  inconsistent  with 
United  States  foreign  economic  policy  because  the  limitation 
on  sales  outside  of  X  country  exceeded  the  patent  protection 
of  the  United  States  company.  The  suggestion  was  made  by 
the  Department  of  State  that  an  attempt  be  made  to  persuade 
the  licensor  to  modify  the  agreement  before  issuing  a  guar- 
anty. •*  | 

Such  an  effort  was  made,  but  the  licensor  was  unwilling 
to  modify  the  agreement  on  grounds  that  similar  terms  were 
contained  in  existing,  unguaranteed  agreements  and  that  the 
suggested  modification  would  result  in  an  except  ion  of  the  X 
country  licensee  and  permit  the  incursion  upon  territories  of 
other  licensees  who  had  thus  far  been  protected.  The  company 
allowed  its  guaranty  application  to  lapse  I IV,  182(3  i. 

(2)  A  United  Stales  company  proposed  to  enter  into 
a  licensing  agreement  with  a  aim  in  Y  country  under 
which  the  lattei  would,  in  exchange  for  payments  of  roy- 
alty, be  given  technical  assistance  and  the  right  to  make, 
use,  and  sell  the  United  States  company's  heating  units. 
These  units  were  protected  by  patents  in  the  United 
States  and  a  patent  application  covering  them  had  been 
filed  in  Y  country.  The  agreement  limited  to  sales  of  the 
licensee  to  Y  country,  except  where  sales  of  original  and 
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replacement  parts  were  sold  in  another  country  for  appli- 
ances manufactured  in  Y  country. 

Both  ICA  and  the  business  practices  and  technology  staff 
of  the  Department  of  State  felt  that  the  terms  of  the  agree- 
ment restricted  not  only  sales  by  the  licensee  in  other  coun- 
tries, where  the  United  States  company  had  patents,  but  also 
sales  in  countries  where  the  units  were  not  covered  by  pat- 
ents, thus  having  the  effect  of  dividing  markets  between  the 
two  companies  as  well  as  extending  the  monopoly  powers 
which  the  United  States  company  had  received  under  its 
patents  beyond  the  scope  of  the  patent  grants  themselves. 

ICA  counsel  informed  counsel  for  the  United  States  com- 
pany of  the  objections  to  the  agreement  and  inquired  whether 
the  United  States  company  would  be  willing  to  amend  the 
agreement  to  permit  the  licensee  to  export  units  manufac- 
tured under  the  license  to  countries  where  no  applicable 
patent  was  held  by  the  licensor  (IV,  1827). 

After  discussing  the  matter  with  the  licensor  the  latter's 
counsel  replied  to  ICA  that  the  United  States  company  con- 
sidered the  amendment  undesirable  in  that  it  might  interfere 
seriously  with  licensing  arrangements  in  other  territories. 
The  counsel  for  the  United  States  company  also  explained 
that  in  at  least  one  case  involving  an  existing  licensing  agree- 
ment, the  licensee's  minimum  royalty  commitment  would  be 
entirely  avoided  if  the  heating  units  were  sold  within  the 
licensed  territory  by  another  licensee. 

The  United  States  company  was  subsequently  informed 
by  ICA  that  unless  the  agreements  were  modified  it  would 
not  provide  an  acceptable  basis  for  guaranty.  The  United 
States  company  replied  that  in  view  of  its  established  policy 
it  did  not  feel  that  the  modifications  to  the  agreement  could 
be  made,  and  added  that  rather  than  delay  the  matter  fur- 
ther by  continued  correspondence  it  had  signed  the  agree- 
ment, and  assumed  that  its  application  was  void. 

The  company  added  that  inasmuch  as  future  licensing 
agreements,  some  of  which  were  under  negotiation,  were 
likely  to  contain  the  same  features  to  which  ICA  and  the 
Department  of  State  have  objected,  it  was  doubtful  if  fur- 
ther guaranty  application  would  be  filed  (IV,  1827). 

(3)  A  United  States  manufacturer  of  pharmaceutical 
and  drug  products  proposed  to  establish  a  basis  for  close 
scientific,  technical,  and  manufacturing  collaboration 
with  a  firm  in  Z  country.  In  addition  to  an  investment 
of  cash  to  obtain  a  minority  stock  interest  in  the  foreign 
concern,  the  United  States  company  proposed  to  enter 
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into  agreements  with  the  company  in  Z  country  under 
which,  in  exchange  for  payments  or  royalty  the  latter 
would  be  granted  licenses  and  furnished  scientific  and 
technical  information  and  assistance  by  the  United  States 
company  for  the  manufacture  and  sale  of  its  products 
(IV,  1827). 

While  the  guaranty  application  was  for  protection  of 
the  cash  investment  only,  ICA  felt  that  the  details  of  the 
overall  plan  for  collaboration  should  be  reviewed.  The  in- 
vestor was  asked  to  furnish  a  copy  of  the  agreement  pro- 
posed for  the  manufacture  and  sale  of  a  major  product.  The 
draft  was  found  by  the  Department  of  State  and  ICA  to 
contain  restrictive  trade  features  in  that  it  limited  the  sales 
of  the  licensed  product  to  Z  country  or  to  the  United  States 
company. 

The  applicant  was  advised  of  the  objectionable  features 
and  informed  that  unless  they  were  removed  they  could  result 
in  the  application  for  guaranty  of  the  cash  investment  being 
disapproved.  The  United  States  company  subsequently  sub- 
mitted a  draft  agreement  to  ICA  in  which  the  restrictive 
trade  features  had  been  deleted.  A  guaranty  contract  was 
issued  to  cover  the  cash  investment  (IV,  1828). 

The  above  examples  were  selected  by  ICA  not  for  the 
variety  of  restrictive  business  trade  practices  involved,  but 
to  illustrate  the  method  that  has  been  used  by  ICA  in  review- 
ing guaranty  applications  with  reference  to  restrictive  busi- 
ness trade  practices  and  the  type  of  experience  ICA  has  had 
in  this  respect.  The  above  examples  indicate  that  some 
potential  investors  have  withdrawn  their  guaranty  applica- 
tions rather  than  delete  restrictive  business  trade  practices 
provisions  from  their  proposed  licensing  agreements  (IV, 
1828). 

In  some  instances  where  applications  have  been  with- 
drawn, ICA  does  not  know  whether  or  not  the  company  went 
ahead  and  did  the  business,  because  it  had  no  way  of  knowing. 

They  take  into  consideration  the  economic  desirability  of 
the  transaction  for  which  the  application  is  made.  It  is  an 
extension  of  the  original  ECA  policy,  except  that  it  offers 
encouragement  to  private  capital  (IV,  1829).  Before  the 
ICA  guarantees  an  investment  it  must  be  approved  by  the 
other  country,  so  that  in  most  cases  the  other  country  prob- 
ably finds  that  the  transaction  or  investment  does  serve  an 
economic  purpose,  although  it  is  not  required  to  make  this 
finding.  However,  ICA  people  give  very  careful  considera- 
tion to  the  question  of  whether  the  transaction  will  aid  in 
the  development  of  that  country,  or  assist  them  in  improv- 
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ing  the  balance  of  payments  situation.  Every  effort  is  made 
to  see  that  the  transaction  will  promote  some  of  the  pur- 
poses of  the  Mutual  Security  Act  (IV,  1830). 

To  a  certain  extent,  there  is  a  conflict  between  the  anti- 
trust policy  and  the  policy  of  encouraging  foreign  invest- 
ment. The  statute  does  contain  a  paragraph  that  one  of  the 
purposes  of  the  Mutual  Security  Act  is  to  discourage  monop- 
olistic practices  in  other  countries.  Another  of  the  purposes 
of  the  act  is  to  promote  an  increased  flow  of  investment  and 
to  promote  the  development  of  that  country.  It  is  perfectly 
possible  that  one  type  of  transaction  would  be  really  benefi- 
cial to  the  country  and  at  the  same  time,  be  done  in  such  a 
way  as  to  be  open  to  criticism.  In  balancing  their  views 
between  those  two  points,  they  have  generally  given  more 
weight  to  the  economic  development  phase  of  it  (IV,  1830- 
1831). 

Mr.  Hall  stated  that  some  procedure  whereby  investors 
abroad  may  be  advised  on  the  determination  under  all  rele- 
vant government  policies  that  their  plans  are  either  approved 
or  disapproved  would  be  verv  helpful  and  desirable  (IV, 
1833-1834). 

Mr.  Hall  gave  other  examples  of  instances  where  guar- 
anty applications  were  withdrawn  or  allowed  to  elapse  be- 
cause of  inability  to  settle  the  antitrust  question  in  advance. 
One  transaction  involved  about  |3  million  in  earth-moving 
machinery  which  would  have  been  a  very  desirable  contribu- 
tion to  the  economy  of  the  country  involved. 

This  involved  an  overall  arrangement  between  a  United 
States  company  and  a  company  in  foreign  country  X  for  the 
manufacture  and  sale  of  the  company's  earth-moving  equip- 
ment. The  essentials  of  the  arrangement  were  that  an  agree- 
ment would  be  entered  into  between  the  two  companies  under 
which  United  States  company,  in  return  for  payment  of  fees 
based  on  the  invoice  price  of  goods  produced  as  well  as 
profits,  the  United  States  company  would  provide  the  X 
country  firm  with  drawings,  designs,  manufacturing  and 
material  specifications,  technical  information  and  other  nec- 
essary data  for  the  manufacture  of  two  models  of  the  United 
States  company's  excavators,  and  spare  and  component  parts 
for  those  models  as  well  as  parts  for  the  excavators  of  the 
United  States  company  not  manufactured  by  the  X  country 
firm.  Sales  of  equipment  manufactured  under  the  agreement 
were  to  be  controlled  by  the  United  States  company.  The 
latter  was  also  to  have  the  right  to  purchase  for  its  own 
account  from  the  firm  in  X  country  the  two  models  as  well 
as  spare  and  component  parts  at  cost  plus  a  fixed  percentage. 
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ruder  the  agreement  the  foreign  firm  was  to  establish  a  sep- 
arate department  for  the  manufacture  of  the  United  States 
company's  products  and  was  to  produce  the  products  in  suffi- 
cient quantities  to  meet  the  demand  in  numerous  foreign 
territories.  The  two  companies,  pursuant  to  a  formula  stated 
in  the  agreement,  were  to  divide  equally  the  profits  obtained 
from  the  sale  of  the  products.  Provision  was  also  made  for 
exchanging  information  (licensing-back)  between  the  parties 
on  improvements,  modifications,  inventions  or  design  with 
respect  to  the  products  covered  by  the  agreement  (IV,  1834). 

After  study  of  the  agreement  by  ICA  counsel  and  repre- 
sentatives of  the  State  Department  the  United  States  com- 
pany was  informed  that  it  appeared  that  there  were  provi- 
sions which  effectively  restricted  the  sales  of  the  X  country 
firm.  At  the  request  of  ICA,  after  agreement  with  the  United 
States  company's  counsel,  a  meeting  was  arranged  between 
representatives  of  the  Department  of  Justice,  the  United 
States  inventor's  counsel  and  ICA  counsel.  As  a  result  of 
Justice's  review  of  the  agreement,  that  Department  informed 
ICA  that  there  appeared  to  be  restrictive  provisions  in  the 
arrangement,  which  in  the  light  of  decisions  in  cited  cases 
brought  the  United  States  Government  against  others,  it 
concluded  that  the  contract  in  that  present  form  was  objec- 
tionable from  an  antitrust  standpoint  (IV,  1834). 

The  conclusions  of  the  Justice  Department  were  commu- 
nicated by  ICA  to  the  United  States  company,  and  that  com- 
pany's counsel  was  informed  that  ICA  counsel  could  not 
recommend  the  guaranty  application  for  approval  unless 
some  modifications  were  made  in  the  licensing  agreement. 
The  investor  did  not  choose  to  make  any  modifications  or  to 
adduce  further  arguments  as  to  why  modifications  should 
not  be  made.  The  application  was  formally  withdrawn  by 
the  United  States  company  (IV,  1834). 

Thorsten  V.  Kalijarvi,  Acting  Deputy  Under  Secretary 
of  State  for  Economic  Affairs,  stated  that  one  of  the  major 
objectives  of  our  foreign  economic  policy  is  to  promote  an 
expanding  world  economy.  It  is  our  belief  that  an  expanding 
world  economy  produces  a  stronger  economy  at  home,  and  at 
the  same  time  helps  to  achieve  the  desires  of  peoples  abroad 
to  share  more  broadly  in  the  advantages  of  modern  industrial 
techniques  and  progress.  The  greater  economic  strength  thus 
achieved  contributes  to  the  security  of  the  free  world  in  gen- 
eral. Thus  an  expanding  world  economy  is  directly  related 
both  to  our  economic  well-being  and  to  our  national  securitv 
(IV,  1839). 
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It  is  to  this  basic  objective  that  three  programs  in  which 
the  committee  is  interested  are  addressed,  namely,  the  pro- 
motion of  world  trade,  the  fostering  of  private  investment 
abroad,  and  the  espousal  of  competition  as  an  alternative  to 
cartelism  and  socialism.  The  Department  of  State  is  con- 
vinced that  all  of  these  are  important  steps  toward  realiza- 
tion of  an  expanding  world  economy  (IV,  1839-1840). 

There  are  four  major  reasons  why  the  Department  of 
State  believes  that  our  policy  of  free  competition  is  impor- 
tant to  our  foreign  relations. 

First,  the  Department  believes  this  policy  has  been  a 
factor  in  frustrating  international  cartels.  Such  cartels, 
accompanied  by  fixed  higher  prices,  discouragement  of  new 
investment,  and  a  static  rather  than  an  expanding  economy, 
have  a  restrictive  effect  on  the  world  economy.  The  United 
States  is  not  merely  one  of  a  number  of  producing  nations 
of  the  world — it  alone  produces  as  great  a  volume  of  manu- 
factures as  the  rest  of  the  world  combined  (IV,  1842).  With- 
out the  participation  of  America's  industrial  strength,  effec- 
tive cartelization  in  field  after  field  of  world  trade  is  un- 
realizable. It  needs  little  argument  to  discern  how  different 
would  be  the  course  of  world  trade  if  the  United  States 
had  embraced  international  cartelism.  American  free  com- 
petition has  therefore  been  one  of  the  healthiest  influences 
in  contributing  to  efficient,  expanding  world  trade. 

Second,  the  American  policy  of  free  competition  is  a 
major  factor  in  encouraging  other  countries  to  strengthen 
competition  in  their  own  economies.  If,  for  example,  our 
policy  had  been  to  exclude  the  field  of  foreign  commerce 
from  the  coverage  of  our  antitrust  laws,  our  advocacy  of 
competitive  enterprise  could  have  had  little  meaning  to  coun- 
tries whose  economic  lifeblood  depends  upon  their  foreign 
trade    (IV,  1842). 

Third,  our  policy  of  free  competition  enables  us  to  pro- 
tect and  promote  our  industry  and  commerce  abroad,  for 
it  arms  us  with  a  basic  philosophy  on  which  to  rest  repre- 
sentations to  foreign  governments  concerning  restrictive 
practices  that  are  injurious  to  American  interests.  It  is  true 
that  the  United  States  may  not  always  be  successful  in  such 
approaches.  But  we  have  a  much  stronger  basis  for  oppos- 
ing restrictive  practices  aimed  at  our  trade  and  commerce 
abroad  when  we  do  not  practice  them  against  others  (IV, 
1842). 

Fourth,  the  Department  believes  that  our  policy  of  free 
competition  contributes  to  the  respect  with  which  American 
industry  is  held  in  the  world.   Our  antitrust  laws  and  policy 
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are  evidence  to  other  countries  that  our  aim  is  not  to  exploit 
but  to  compete,  openly  and  fairly,  to  bring  more  and  better 
goods  and  services  to  others  at  more  reasonable  prices.  It 
is  in  this  spirit  that  we  reach  out  to  the  market  places  of 
the  world.  Of  course,  there  will  always  be  those  who  will 
slander  our  country  and  our  industry  with  charges  of 
"colonial  exploitation,"  "economic  imperialism,"  and  the 
usual  string  of  expletives,  but  our  policy  of  free  competi- 
tion is  one  of  the  most  effective  answers  we  have  to  such 
charges  (IV,  1842). 

In  considering  the  problems  we  encounter  in  the  field 
of  antitrust  enforcement  as  it  relates  to  foreign  policy,  he 
stated  the  first  is  the  effect  of  our  antitrust  laws  on  the 
making  of  United  States  investments  abroad.  The  State 
Department  is  strongly  in  favor  of  maximizing  productive 
United  States  investment  abroad  because  of  the  important 
contribution  which  it  makes  to  the  economic  strength  of 
other  free  countries  (IV,  1843). 

Much  has  been  written  and  said  about  alleged  deterrent 
effects  of  the  antitrust  laws  or  their  administration  on 
such  investments.  It  has  been  said,  first,  that  there  is  un- 
certainty concerning  the  status  of  various  forms  of  foreign 
investment  under  the  antitrust  laws  and,  second,  that  to 
the  extent  they  are  covered  by  the  laws,  the  making  of 
foreign  investment  is  adversely  affected. 

On  the  first  point,  the  Department  in  submitting  its 
views  to  the  Attorney  General's  committee,  commented  that 
"a  clarifying  statement  concerning  the  application  of  anti- 
trust policy  to  foreign  investment  would  be  a  constructive 
means  of  removing  existing  uncertainties  in  the  minds  of 
potential  investors."  The  Department  believes  that  the  analy- 
sis of  the  law  contained  in  the  foreign  trade  chapter  of  the 
committee's  report  constitutes  a  valuable  contribution  to 
this  needed  clarification.  While  the  Department  is  not  in  a 
position  to  give  any  definitive  position  with  respect  to  the 
second  point,  he  stated  those  factors  which  he  believes  it  is 
necessary  to  consider  in  any  effort  to  arrive  at  a  balanced 
analysis  in  the  overall  public  interest. 

First,  the  Department  has  observed  many  cases  in  which 
the  antitrust  laws  have  altered  the  manner  in  which  Ameri- 
can firms  have  invested  abroad.  It  is,  however,  hard  to 
point  to  any  specific  case  and  say  that  the  antitrust  laws 
prevented  this  investment  from  being  made  (IV,  1842-1843). 

The  reason  is  that  any  important  foreign  investment 
proposal  is  generally  based  on  more  than  one  consideration. 
There  are  such  factors  to  be  taken  into  account,  for  example, 
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as  the  receptivity  of  a  foreign  government  toward  the  in- 
vestment: the  evaluation  by  the  investor  of  his  ability  to 
operate  effectively  in  a  distant  and  unfamiliar  environment ; 
the  competing  investment  opportunities  in  the  United  States ; 
the  safety  of  an  investment  and  the  convertibility  of  earn- 
ings ;  the  ability  of  the  investor  to  make  satisfactory  arrange- 
ments abroad  to  permit  investment  on  promising  terms ;  and 
tax  inducements  or  deterrents.  Therefore,  it  is  extremely 
difficult  if  not  impossible  to  determine  in  most  cases  if  a  pro- 
posed investment  fell  through  because  of  antitrust  policy  or 
law. 

Second,  the  question  has  to  be  decided  whether,  in  terms 
of  our  basic  objective — of  promoting  an  expanding  free  world 
economy — foreign  investments  made  with  restrictions  now 
prohibited  by  the  antitrust  laws  should  be  fostered  by  the 
United  States  Government. 

Suppose  an  American  firm  were  willing  to  invest  in  a 
going  concern  in  another  country,  but  only  subject  to  the 
condition  that  the  recipient  firm  would  limit  its  sales  to  its 
home  territory.  The  question  arises  whether  the  disadvan- 
tages resulting  from  the  impediment  to  the  foreign  trade  of 
the  other  country  and  that  of  the  United  States  outweigh, 
or  are  outweighed  by,  the  contribution  which  the  investment 
may  make  to  the  domestic  economy  of  the  foreign  country 
(IV,  1843-1844). 

Third,  it  is  important  to  consider  what  the  effect  abroad 
would  be  if  the  antitrust  laws  were  changed  so  as  to  permit 
investors  to  engage  in  practices  now  banned  by  the  antitrust 
laws.  We  should  not  forget  in  this  context  the  contribution 
which  our  policy  of  free  competition  makes  to  the  respect 
with  which  American  industry  is  regarded  abroad.  The  gen- 
eral investment  climate  in  foreign  countries  can  be  directly 
affected  by  any  changes  in  our  policy  of  free  competition. 

Also,  foreign  cartel  and  monopoly  practices  are  one  of 
the  significant  barriers  to  investment  in  some  countries.  In 
this  connection,  the  President  has  asked  the  Secretary  of 
State,  in  accordance  with  the  recommendation  of  the  Com- 
mission on  Foreign  Economic  Policy,  to  "make  clear  to  other 
nations  that  laws  or  established  business  practices  in  their 
countries  which  encourage  restrictive  price,  production,  or 
marketing  arrangements  will  limit  the  willingness  of  United 
States  businessmen  to  invest  abroad  and  will  reduce  the  bene- 
fits of  such  investment  to  other  nations." 

There  is  little  doubt  that  our  legalizing  practices  now 
illegal  would  make  more  difficult  the  position  of  advocates 
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of  free  enterprise  abroad  and  our  ability  to  carry  out  the 
President's  directive   (IV,  1844). 

These  considerations,  in  our  judgment,  must  be  weighed 
when  assessing  the  effect  of  the  antitrust  laws  on  United 
States  investment  abroad.  Obviously  any  specific  proposals 
for  dealing  with  this  problem  which  may  be  advanced  would 
need  to  be  considered  in  the  light  of  other  factors  as  well  as 
those  which  have  been  outlined. 

The  second  problem  area  in  the  field  of  antitrust  enforce- 
ment consists  of  specific  antitrust  cases  which  present  "con- 
flicts of  jurisdiction"  with  foreign  countries  or  difficulties 
in  our  relations  with  other  governments.  Conflicts  of  juris- 
diction may  raise  when  the  laws  or  decrees  of  other  countries 
prohibit  companies  from  taking  in  those  countries  action 
which  the  laws  of  the  United  States  require  them  to  take. 

Such  would  be  the  case,  for  example,  if  a  foreign  country 
prohibited  one  of  its  companies  from  producing  records  be- 
fore a  United  States  court.  These  cases,  which  are  relatively 
infrequent,  do  not  fall  into  any  set  pattern  and  do  not  readily 
lend  themselves  to  a  general  formula  for  treatment.  As  a 
practical  matter  the  Departments  of  State  and  Justice  work 
closelv  together  to  develop  adequate  solutions  in  specific 
cases' ( I V^  1844). 

"Where  the  problem  is  one  of  a  potential  straining  on  our 
relations  with  other  governments,  the  Department  of  Justice 
has  been  helpful  in  working  out  the  timing  and  method  of 
handling  the  case  so  as  to  keep  the  strain  to  a  minimum. 

Mr.  Kalijarvi  mentioned  efforts  which  have  been  made 
to  achieve  international  cooperation  to  curb  restrictive  busi- 
ness practices.  Such  cooperation  would  minimize  areas  of 
conflict  between  countries  resulting  from  the  pursuit  of  uni- 
lateral policies,  and  it  would  result  in  a  more  effective  elimi- 
nation of  undesirable  restraints  on  international  trade.  A 
proposal  for  an  international  agreement  on  this  subject  was 
considered  this  past  spring  at  the  19th  Session  of  the  Eco- 
nomic and  Social  Council  of  the  United  Nations. 

This  agreement  would  have  established  an  international 
agency  to  study  specific  restrictive  practices  in  international 
trade  and,  where  appropriate,  to  recommend  action  to  mem- 
ber governments  to  suppress  them  or  eliminate  their  harm- 
ful effects.  The  member  governments  would  then  be  expected 
to  take  action  in  accordance  with  their  national  laws  (IV, 
1845).  The  United  States  opposed  this  agreement  on  the 
grounds  that  the  substantial  differences  in  national  policies 
and  practices  which  still  exist  in  this  field  would  make  the 
agreement  ineffective  in  accomplishing  its  purpose  of  elimi- 
nating restrictive  business  practices  which  interfere  with  in- 
ternational trade. 
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Mr.  Kalijarvi  stated  that,  while  encouraging  progress  has 
been  made  in  the  adoption  of  foreign  laws  on  the  subject, 
these  developments  have  not  reached  the  stage  at  which  the 
recommendations  of  the  proposed  international  body  could 
be  carried  out  effectively  at  the  national  level.  This  Govern- 
ment recommended  to  the  Council  that  present  emphasis  be 
placed  on  further  development  of  national  programs.  Thus, 
while  the  plan  for  international  cooperation  proposed  by  the 
Economic  and  Social  Council  is  not  feasible,  the  Department 
continues  to  believe  in  the  importance  of  developing  greater 
cooperation  among  governments  in  other  less  formal  ways  in 
handling  common  problems  in  this  area. 

The  Department  is  encouraged  in  this  respect  by  many 
evidences  of  similar  interest  on  the  part  of  many  foreign 
governments.  But  it  believes  that  progress,  to  be  healthy, 
must  follow  a  normal  pattern  of  growth.  This,  it  believes,  is 
provided  by  the  resolution  adopted  by  the  Economic  and 
Social  Council  in  the  spring.  This  resolution  urges  countries 
to  examine  the  problem  of  restrictive  business  practices  and 
to  develop  means  of  dealing  with  them  (IV,  1845).  It  pro- 
vides also  for  a  sharing  of  experience  among  countries.  The 
Department  believes  these  are  first  steps  that  cannot  be 
bypassed,  and  that  can  eventually  lead  to  a  common  accept- 
ance of  the  competitive  system  (IV,  1845). 

H.     TESTIMONY    ON    PROPOSAL   FOR    INTERNATIONAL 
AGREEMENT  ON  RESTRICTIVE  BUSINESS  PRACTICES 

David  C.  Murchison,  chairman  of  the  committee  on  inter- 
national restrictive  business  practices  of  the  section  of  anti- 
trust law  of  the  American  Bar  Association,  stated  that  he 
served  as  adviser  to  the  United  States  delegation  to  the  U.  N. 
Economic  and  Social  Council  at  the  time  the  report  of  its 
Ad  Hoc  Committee  on  Restrictive  Business  Practices  was 
considered  in  March  1955.  He  opposes  this  report  for  an 
international  agreement  because  it  discriminates  against 
private  enterprises  in  the  United  States  and  in  favor  of 
nationalized  industries  and  public  cartels  in  Europe,  and 
thus  penalizes  United  States  nationals  (IV,  1552).  It  would 
by  its  own  terms  actually  apply  primarily  to  concerns  located 
in  the  United  States  and  would  immunize  or  exempt  a  large 
number  of  public  or  nationalized  industries  in  other  coun- 
tries (IV,  1552).  Furthermore,  the  proposed  tribunal  would 
actually  perform  judicial  functions  but  no  provision  is  con- 
tained anywhere  for  the  selection  of  impartial  or  independent 
judges.   Lastly  he  objects  because  no  basic  procedural  safe- 
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guards  of  the  type  we  are  used  to  in  this  country  are  provided 
in  the  agreement  for  the  benefit  of  parties  appearing  before  it. 

He  believes  the  proposals  of  the  report  of  the  Ad  Hoc  Com- 
mittee do  not  protect  or  strengthen  our  competitive  system. 
They  are  discriminatory,  unfair,  and  fundamentally  contrary 
to  the  interests  of  the  United  States  and  its  nationals.  The 
basic  proposal  of  the  report  of  the  Ad  Hoc  Committee  is  to 
establish  in  the  United  Nations  by  agreement,  presumably  in 
the  form  of  a  treaty,  an  investigative  and  regulatory  tri- 
bunal— similar  in  some  respects  to  the  Federal  Trade  Com- 
mission— with  jurisdiction  over  business  practices  deemed  by 
it  to  restrain  competition  in  international  trade.  The  report 
states  it  is  based  on  the  principles  set  forth  in  chapter  V  of 
the  Habana  Charter  which  was  signed  by  the  United  States 
and  52  other  countries  on  March  24,  1948  (IV,  1553).  This 
has  never  been  ratified.  When  it  was  submitted  to  the  Senate 
for  ratification,  the  Senate  refused  to  proceed  and,  after  no 
action  had  been  taken,  the  State  Department  publicly  an- 
nounced it  was  withdrawing  its  request  for  ratification  (IV, 
1553-1554).  Following  the  failure  of  the  Habana  Charter, 
a  resolution  was  passed  by  the  Economic  and  Social  Council 
of  the  U.  N.  in  September  1951  establishing  the  Ad  Hoc  Com- 
mittee and  directing  it  to  draw  up  a  draft  agreement  pred- 
icated upon  the  principles  adopted  in  Habana   (IV,  1554). 

At  the  time  the  matter  was  considered  by  the  Economic 
and  Social  Council  in  May  1955,  many  organizations  had 
expressed  opposition  to  the  report,  including  the  National 
Foreign  Trade  Council,  the  National  Association  of  Manu- 
facturers, the  Chamber  of  Commerce  of  the  United  States, 
the  American  Branch  of  the  International  Law  Association, 
and  the  American  Bar  Association  (IV,  1554-1555). 

Mr.  Murchison  stated  three  reasons  stated  by  those  who 
opposed  the  report. 

First,  by  its  letter  and  concept  the  agreement  set  forth  in 
the  report  is  not  self-operative  in  condemning  restrictive  busi- 
ness practices  which  are  shown  to  have  harmful  effects  on  the 
expansion  of  production  or  trade,  but  provides  only  that 
member  nations  will  implement  the  tribunal's  decisions  under 
it  "in  accordance  with  their  respective  laws  and  procedures." 
The  agreement  would  therefore  apply  only  to  countries  hav- 
ing antitrust  laws  and  enforcement  programs,  principally  to 
enterprises  located  in  the  United  States,  Canada,  and  possibly, 
to  a  lesser  degree,  in  the  United  Kingdom. 

Officials  of  the  Department  of  State  have  stated  that  at 
the  present  time  only  Canada  and  possibly  the  European  Coal 
and  Steel  Community  have  legislation  comparable  in  effec- 
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of  other  countries  have  anticartel  legislation  of  one  type  or 
another,  but  in  most  cases  it  is  relatively  limited  in  scope 
and  effectiveness  (IV,  1583-1584). 

There  are  many  similarities  between  the  laws  of  Canada 
and  the  United  States  on  restrictive  business  practices,  but 
beyond  that  there  is  little  similarity.  Even  though  the  United 
States  and  the  United  Kingdom  have  common  law  back- 
grounds, it  is  obvious  that  there  has  not  been  a  substantial 
amount  of  agreement  between  the  two  nations  as  to  the  nature 
of  restrictive  business  practices  or  on  how  to  deal  with  them 
either  internally  or  in  the  international  sphere. 

He  stated  it  is  obvious  that  the  agreement  would  have  no 
application  to  the  overwhelming  majority  of  other  proposed 
signatory  nations,  and  nowhere  is  it  provided  or  required 
that  restrictive  cartels,  public  or  private,  presently  located 
in  these  countries,  would  be  curtailed  or  eliminated.  While 
the  language  of  the  report  could  well  be  construed  as  being 
in  favor  of  greater  and  more  widespread  enactment  of  anti- 
trust legislation  throughout  the  world,  neither  enactment  nor 
subsequent  enforcement  is  required  as  a  condition  precedent 
to  the  operation  of  the  agreement. 

Thus  the  agreement,  and  the  actions  of  the  supernational 
court  it  recommends,  would  be  patently  unequal  in  applica- 
tion (IV,  1584).  Certainly,  the  ability  to  cooperate,  as  well 
as  the  willingness  to  do  so,  on  the  part  of  countries  having 
different  economic  systems  and  no  antitrust  laws,  would 
appear  to  be  a  prerequisite  to  the  adoption  and  practical 
success,  not  to  mention  fairness,  of  the  plan. 

Mr.  Murchison  said  the  Government  of  the  Union  of 
South  i^frica  put  it  very  well  in  commenting  to  the  Secretary 
General  on  this  same  aspect  of  the  proposal  when  it  said : 

Economic  experts  themselves  often  differ  in  their  attitudes 
towards  "monopoly"  in  general,  as  well  as  in  their  interpretation 
of  given  situations.  Not  only  can  it  be  expected  that  on  the 
technical  level  serious  conflicts  of  opinion  will  arise  between  na- 
tional investigatory  bodies  and  the  expert  staff  of  the  proposed 
agency,  *  *  *  but  the  differences  between  national  attitudes  to 
monopoly  in  various  degrees,  and  the  institutional  differences 
between  the  economies  of  members  of  the  body,  will  almost  neces- 
sarily frustrate  attempts  to  take  substantial  action  under  the  pro- 
posed agreement. 

Mr.  Murchison  stated  if  signatory  governments  had  legis- 
lation patterned  after  or  roughly  approximating  our  Sher- 
man Act,  or  would  enact  such  legislation  prior  to  the  effec- 
tiveness   of    the    agreement,    discarding    their    nationalized 
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operations  and  state  control  of  commercial  enterprises,  the 
United  States  ought  unequivocally  to  subscribe  to  the  pro- 
posal (IV,  1584). 

Second :  The  proposed  agreement  would  discriminate  in 
favor  of  state-owned  or  operated  enterprises  and  against 
private  concerns.  For  example,  dual  standards  for  investiga- 
tive activity  are  proposed.  Public  enterprises  are  at  the 
outset  given  recourse  to  a  "consultation  procedure"  in  the 
event  complaints  are  lodged  against  them.  Private  concerns, 
on  the  other  hand,  are  immediately  made  subject  to  the  tri- 
bunal's investigative  procedures  and  the  provisions  relating 
to  publicity.  In  other  words  they  publicize  indictments  and 
public  reports,  even  though  nothing  is  proved  against  them. 
Furthermore,  under  the  terms  of  the  proposed  agreement, 
complaints  against  a  state-owned  or  controlled  enterprise 
cannot  be  filed  except  by  governments.  Complaints  against 
private  concerns,  however,  can  be  filed  by  individuals  or 
private  groups  (IV,  1584-1585). 

The  proposed  agreement  further  immunizes  public  enter- 
prise by  exempting  practices  "specifically  required  by  gov- 
ernment measures  prior  to  the  complaint."  This  added  grant 
of  sanctuary  to  public  enterprises  emphasizes  a  difference 
in  treatment  which  he  thinks  is  unjustified  in  any  program 
designed  to  eliminate  injurious  practice  and  to  foster  com- 
petition. 

A  discriminatory  approach  such  as  this,  which  is  marked 
more  by  its  presence  than  absence  in  the  agreement,  is  not 
supported  by  the  traditional  theories  of  monopoly  and  com- 
petition in  this  country.  Business  practices  which  are  unduly 
restrictive  should  not  be  condoned,  and  the  fact  that  the 
offending  cartel  is  public,  instead  of  private,  does  not  remedy 
the  adverse  effect  on  any  otherwise  free  market. 

Third:  There  is  a  perceptible  lack  of  basic  procedural 
safeguards  governing  the  operation  of  the  tribunal.  Xo  pro- 
vision is  made  concerning  the  rights  of  parties  appearing 
before  it.  These  rights,  which  are  commonly  accepted  in  the 
English-speaking  countries,  and  considered  essential  in  our 
own,  should  certainly  include  the  opportunity  for  example 
to  be  represented  by  counsel,  to  examine,  cross-examine,  and 
reexamine  witnesses,  and  the  like. 

The  only  language  in  the  entire  report  as  a  short  sentence 
which  says  that  a  reasonable  opportunity  to  be  heard  will 
be  granted.  But  that  is  the  only  thing  appearing  in  the 
entire  report  on  rights  of  parties.  There  are  many  other 
defects  in  the  concept  underlying  the  agreement  (IV,  1585). 
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For  instance,  the  draft  agreement's  lack  of  provision  for  the 
selection  of  independent,  impartial  judges  to  pass  upon  mat- 
ters brought  before  the  tribunal  is  glaringly  apparent. 

In  the  agreement  they  use  the  term  "representative  body" 
to  describe  this  big  court  that  is  going  to  operate.  It  is  com- 
posed of  some  61  nations  and  they  would  sit  as  a  court.  They 
pretend  it  is  a  legislative  body,  yet  they  would  sit  in  judgment 
on  these  big  antitrust  issues  and  they  use  the  term  "represen- 
tative body"  to  gloss  over  the  judicial  function  which  is  really 
going  to  be  performed. 

But  no  provision  is  contained  to  provide  for  independent 
judges  like  in  the  International  Court  of  Justice;  or,  for 
instance,  at  the  Federal  Trade  Commission  they  have  a  statu- 
tory provision  providing  that  there  shall  be  no  more  than  a 
majority  of  one  political  party  sitting  on  the  Commission 
at  one  time,  and  they  shall  serve  for  7  years  and  their  judg- 
ment shall  be  independent. 

Mr.  Murchison  stated  that  the  proponents  of  the  plan  take 
the  position  that  the  United  States  should  adopt  this  interna- 
tional agreement  as  an  example  to  the  others — that  it  should 
subjugate  itself  and  let  the  other  nations  feel  that  if  the 
United  States  is  willing  to  do  this,  then  they  will  emulate 
us  and  adopt  our  antitrust  laws.  He  believes  the  contrary 
is  true — that  if  the  other  nations  are  exempt  from  the  agree- 
ment and  are  in  effect  given  a  commercial  advantage  by  the 
fact  they  are  not  subject  to  this  regulatory  tribunal  and  are 
permitted  to  engage  in  these  cartels,  they  are  obviously  not 
going  to  drop  them.  In  fact,  other  nations  might  endeavor 
to  get  under  the  same  economic  umbrella  (IV,  1586-1587). 

The  resolution  adopted  at  the  close  of  the  May  1955  ses- 
sion of  the  Economic  and  Social  Council  of  the  United  Nations 
did  not  approve  the  report,  but  made  it  clear  the  Council's 
recognition  that  comparable  legal  and  economic  systems  must 
exist  in  the  member  nations  before  international  regulatory 
machinery  of  this  type  can  be  effected.  It  called  for  ex- 
changes of  information  between  countries  and  the  sharing  of 
experience  gained  in  the  countries  having  an  established  body 
of  law  and  practices  in  this  field  (IV,  1589). 

While  the  report  of  the  ad  hoc  committee  does  not  propose 
an  effective  means  for  promoting  our  private  enterprise  sys- 
tem, and  does  not  furnish  a  method  by  which  our  antitrust 
policy  objectives  can  be  achieved,  this  is  not  to  say  that  con- 
structive work  in  the  international  field  cannot  be  accom- 
plished in  the  future. 

Eventually,  should  other  countries  adopt  competitive  sys- 
tems and  antitrust  laws  akin  to  our  own,  some  form  of  multi- 
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lateral  convention  might  be  feasible.  In  the  meantime  much 
can  be  gained  both  at  the  national  and  international  level 
from  cooperative  studies  designed  to  ascertain  and  report  the 
differences  throughout  the  world  that  exist  in  legislation 
affecting  business  practices,  and  to  explore  ways  and  means 
of  facilitating  an  exchange  of  ideas  concerning  the  success  of 
our  own  statutes  and  competitive  system  (IV,  1590). 

In  Great  Britain  the  rather  well-known  Monopolies  Com- 
mission has  completed  its  report  and  submitted  it  to  the 
Parliament  and  they  discuss  in  the  report  resale  price  main- 
tenance and  price  discrimination  and  it  is  a  very  salutary 
thing,  but  in  the  debates  in  the  House  of  Commons  the  one 
thing  that  stands  out  probably  more  than  anything  is  that 
neither  the  Laborites  nor  the  Conservatives  want  a  system 
quite  like  the  United  States. 

They  just  do  not  want  a  private  enterprise  system  in  the 
same  way.  Sweden  has  done  something.  They  have  anti- 
cartel  legislation  which  would  require  cartels  to  register  and 
then  some  distinction  is  made  between  a  good  cartel  and  a 
bad  cartel.    We  do  not  do  that  in  this  country  (IV,  1590). 

Sigmund  Timberg,  formerly  Chief  of  the  Judgments  and 
Judgment  Enforcement  Section  of  the  Department  of  Jus- 
tice and  Secretary  to  the  United  Nations  Ad  Hoc  Committee 
on  Restrictive  Business  Practices,  supported  the  proposed 
international  agreement  (IV,  1591-1592). 

Mr.  Timberg  emphasized  the  great  stake,  in  its  own  inter- 
ests, that  the  United  States  has  in  persuading  foreign  gov- 
ernments to  take  action  against  monopolies  and  cartels,  both 
within  their  own  borders  and  on  the  international  plane. 
International  cooperation  in  antitrust  enforcement  promotes 
our  national  interest  in  three  important  areas :  First,  as  a 
needed  supplement  to  the  largely  ineffective  enforcement  of 
the  Sherman  Act  against  international  cartels;  second,  as  an 
important  component  of  our  foreign  economic  policy;  and 
third,  as  an  aid  to  the  United  States  foreign  trader  and  in- 
vestor (IV,  1592). 

Mr.  Timberg  stated  that  one  of  the  main  difficulties  and 
complications  that  have  impeded  the  overseas  application 
of  the  Sherman  Act  has  been  the  obstacle  of  securing  satis- 
factory relief. 

In  international  cartel  cases,  effective  relief  may  require 
that  the  court  issue  injunctions  changing  the  foreign  opera- 
tions, affecting  the  foreign  businesses,  or  disposing  of  the 
foreign  properties  of  the  defendants.  American  judges  are 
reluctant,  however,  to  go  as  far  as  they  would  in  domestic 
cases,  because  of  doubts  they  have  as  to  the  extraterritorial 
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scope  of  their  own  jurisdiction  and  because  of  legal  practical 
difficulties  that  they  think  the  defendants  will  encounter 
abroad  (IV,  1593).' 

Moreover,  court  orders  having  extraterritorial  effect  can 
only  be  enforced  through  foreign  courts.  These  courts  are 
not  obligated  to  give  effect  to  a  United  States  court  judg- 
ment, but  do  so  only  out  of  comity  or  respect  for  the  laws  of 
a  friendly  nation.  As  the  Nylon  Spinners  case  indicates, 
foreign  courts  may  not  be  willing  to  give  effect  to  an  Amer- 
ican antitrust  judgment,  because  it  reflects  a  public  policy 
different  from  that  of  their  own  country  and  involves  un- 
familiar judicial  remedies.  Such  unwillingness  will  be  par- 
ticularly evident  where  foreign  vested  property  rights  may 
be  impaired  by  the  operation  of  the  American  judgment. 
Accordingly,  in  international  cartel  cases  the  antitrust  judge 
is  deprived  of  that  range  of  alternatives  which  enables 
him  to  give  reasonably  adequate  relief  in  domestic  antitrust 
cases. 

Mr.  Timberg  stated  one  of  the  major  economic  develop- 
ments since  World  War  II  has  been  the  recognition  of  the 
vital  economic  and  political  interest  of  this  country  in  having 
the  economies  of  our  free  world  allies  function  free  of  cartel 
restrictions.  Trade  restraints  diminish  the  amount  of  inter- 
national trade,  distort  the  balance  of  international  payments, 
and  impede  the  general  economic  development.  The  more  a 
country  is  enmeshed  in  cartel  restrictions  that  lower  produc- 
tion and  manipulate  price,  the  lower  will  be  its  volume  of 
exports  and  hence  the  lower  will  be  the  volume  of  the  im- 
ports it  can  absorb  from  the  United  States  and  other  coun- 
tries. 

Equally  well  recognized  is  the  fact  that  business  restric- 
tions cause  inflation,  underconsumption,  and  lowered  stand- 
ards of  living,  conditions  which  provide  a  fertile  feeding- 
ground  for  anti-American  propaganda.  Higher  productivity 
is  one  of  the  best  answers  to  Communist  propaganda,  which 
has  made  great  capital  of  the  failure  of  democratic  govern- 
ments to  take  vigorous  action  against  monopolies  and  cartels. 
The  presence  of  strong  Communist  parties  even  in  Catholic 
countries  like  France  and  Italy  is  in  large  measure  due  to 
economic  conditions  attributable  to  the  restrictive  practices 
pursued  by  national  industries.  A  distinguished  team  of 
British  industrial  engineers  recently  concluded  that  the  in- 
dustry of  this  country  was  from  1%  to  3  times  as  productive 
as  that  of  the  United  Kingdom,  and  attributed  this  difference 
in  relative  efficiency  in  great  part  to  the  "sharp  and  urgent 
competitiveness  of  the  United  States  economy"   (IV,  1594). 
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Mr.  Timberg  stated  that  Congress,  in  adopting  by  a  bi- 
partisan vole  the  Benton,  Moody,  and  Thye  amendments  to 
the  mutual  security  legislation,  has  recognized  that  restric- 
tive practices  in  the  economies  of  our  free  world  allies  lower 
national  levels  of  production,  and  that  this  impairs  the  eco- 
nomic and  military  potential  of  those  countries  and  thereby 
endangers  our  own  defense. 

He  believes  the  United  States  exporter  would  benefit  from 
the  elimination  of  the  cartel  barriers  that  keep  him  from 
entering  foreign  markets.  Moreover,  the  exporter  is  caught 
"between  the  jaws"  of  stringent  United  States  antitrust  re- 
quirements and  countervailing  foreign  pressures  and  customs 
of  a  restrictionist  character.  Any  development  that  would 
upgrade  foreign  standards  of  commercial  behavior  closer  to 
the  competitive  norms  of  the  Sherman  Act  would  therefore 
be  to  his  advantage.  Not  only  would  it  relieve  him  from  the 
conflicting  requirements  of  different  business  laws  and  tra- 
ditions, but  it  would  put  him  on  a  more  equal  commercial 
footing  with  his  foreign  competitors  (IV,  1594-1595). 

Mr.  Timberg  stated  the  United  Nations  activity  in  the 
field  of  restrictive  business  practices  was  started  primarily 
on  the  initiative  of  this  country.  In  the  fall  of  1951,  the 
United  States  introduced  a  resolution  in  the  Economic  and 
Social  Council  to  establish  an  intergovernmental  committee 
to  make  recommendations  to  the  Council  for  the  prevention 
and  control  of  restrictive  business  practices  in  international 
trade.  That  resolution  passed  by  a  vote  of  13  to  3,  the  3  nega- 
tive votes  being  those  of  the  Soviet  bloc,  which  took  the  posi- 
tion that  the  resolution  was  only  a  hypocritical  facade 
designed  to  cloak  this  country's  efforts  to  increase  the  power 
and  share  of  United  States  monopolies  in  international  trade. 

The  intergovernmental  committee  appointed  pursuant  to 
the  resolution  consisted  of  10  nations — the  United  States, 
United  Kingdom,  France,  Canada,  Belgium,  Sweden,  Mexico, 
India,  Pakistan,  and  Uruguay.  Six  of  them  were  highly  in- 
dustrialized countries  and  5  were  among  the  7  top  foreign- 
trading  countries  of  the  world.  The  chairman  of  the  com- 
mittee was  a  leading-name  Swedish  economist  and  industry 
adviser  and  author  of  an  outstanding  study  on  Growth  and 
Stagnation  in  the  European  Economy,  and  is  now  a  member 
of  the  Freedom  of  Commerce  Board,  an  official  Swedish  anti- 
trust agency  established  in  1953.  The  vice  chairman  of  the 
committee  was  chairman  of  the  Inter-American  Economic 
and  Social  Council,  and  is  now  Uruguay's  Minister  to  Sweden. 
The  acting  chairman,  who  presided  over  2  of  its  4  long 
sessions,  was  in  the  highest  level  of  the  Belgian  Government 
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and  administered  some  of  Belgium's  most  important  eco- 
nomic policies.  Canada  was  represented  by  the  head  of  its 
antitrust  department,  and  this  country  by  the  Chief  Econo- 
mist of  the  Federal  Trade  Commission.  France's  represen- 
tative is  now  the  United  Nations'  Under  Secretary  for  Eco- 
nomic and  Social  Affairs.  The  other  countries  were  repre- 
sented by  officials  who  had  important  responsibilities  in  con- 
nection with  foreign  trade,  such  as  commercial  counselor, 
consul  general,  or  within  the  Board  of  Trade  or  Foreign 
Office  of  their  respective  countries.  All  personal  representa- 
tives operated  under  specific  instructions  from  their  national 
governments  (IV,  1595). 

Mr.  Timberg  summarized  the  provisions  of  the  proposed 
agreement,  as  follows: 

1.  Definition  of  restrictive  business  practices. — The  draft 
agreement  prepared  by  the  U.  N.  Committee  deals  with  re- 
strictive business  practices,  which  are  defined  as  "business 
practices  affecting  international  trade  which  restrain  com- 
petition, limit  access  to  markets,  or  foster  monopolistic  con- 
trol" (art.  1,  par.  1).  Restrictive  business  practices  are  not 
only  defined  but  are  specifically  listed,  as  embracing  exclusion 
from  markets  or  dividing  markets,  price  fixing,  price  dis- 
crimination, limitations  of  production,  and  specific  types  of 
patent,  trademark,  and  copyright  abuse  (art.  1,  par.  3).  This 
enumeration  seems  to  cover  adequately  the  main  areas  to 
which  this  country's  enforcement  of  the  Sherman  Act  in 
international  trade  has  in  the  past  been  directed  (IV, 
1595—1596). 

2.  Limitation  to  international  trade. — The  U.  N.  com- 
mittee's recommendations  relate  only  to  practices  engaged 
in  by  enterprises  which  "possess  effective  control  of  trade 
among  a  number  of  states  in  one  or  more  products"  (art.  1, 
par.  2  (c) ).  This  insures  that  no  international  body  will  be 
concerned  with  business  restrictions  of  purely  national  sig- 
nificance, falling  within  the  domestic  jurisdiction  of  national 
governments.  As  a  jurisdictional  guidepost,  it  compares 
favorably  with  the  standard  of  the  Sherman  Act  requiring 
that  the  trade  and  commerce  restrained  be  "among  the  several 
States  and  with  foreign  nations." 

3.  Inclusion  of  public  commercial  enterprises. — The  draft 
agreement  covers  the  activities  of  public,  as  well  as  private, 
commercial  enterprises  (art.  1,  par.  2  (b) ).  Public  commer- 
cial enterprises  include  government  monopolies  and  State 
trading  enterprises. 
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There  are  only  two  insubstantial  differences  in  the  treat- 
ment accorded  to  public  and  private  enterprises.  Assume 
that  the  General  Services  Administration  was  involved  in 
an  alleged  restrictive  practice  in  the  importation  of  some 
critical  material  from  a  foreign  country.  First,  a  complain- 
ing government  would  have  to  bring  its  complaint  in  its  own 
behalf,  and  not  merely  in  behalf  of  its  nationals.  Second, 
the  complaining  government  would  have  to  take  the  matter 
up  in  the  first  instance  on  an  informal  basis  with  the  United 
States  Government,  which  controls  the  General  Services 
Administration,  so  as  to  exhaust  the  possibilities  of  rectify- 
ing the  situation  expeditiously  and  without  fanfare.  In  cases 
involving  complaints  against  private  enterprises,  govern- 
ments may  (but  are  not  required  to)  resort  to  such  informal 
consultations.  Once  informal  consultations  fail,  a  complaint 
against  a  public  enterprise  is  handled  exactly  as  is  one 
against  a  private  enterprise  (IV,  1596). 

4.  Exclusion  of  practices  "specifically  required"  by  gov- 
ernments.— There  is  excluded  from  the  scope  of  the  inves- 
tigatory procedure — which  lies  at  the  heart  of  the  U.  N. 
proposals — restrictive  practices  which  are  "specifically  re- 
quired" by  governments.  The  rationale  of  this  provision  is 
that  practices  which  are  "specifically  required"  by  a  govern- 
ment cease  to  be  the  voluntary  action  of  the  enterprises 
involved  and  become  acts  of  state,  which  are  removed  from 
the  sphere  of  antitrust  enforcement  activity.  For  example, 
in  this  country,  if  an  airline  or  shipping  company  is  required 
by  the  Civil  Aeronautics  Authority  or  the  Maritime  Com- 
mission to  engage  in  a  restrictive  practice,  it  cannot  be 
charged  with  an  antitrust  violation. 

The  U.  X.  committee  very  carefully  limited  this  exemp- 
tion. First,  it  does  not  extend  to  practices  that  are  tolerated, 
encouraged,  permitted,  or  even  authorized  by  foreign  govern- 
ments; clear  legal  evidence  of  an  express  government  re- 
quirement, in  the  form  of  a  law,  order,  or  decree,  is  necessary. 
Second,  the  exemption  is  limited  to  a  restrictive  practice 
that  is  specifically  required  "in  all  countries  in  which  it  is 
found  to  exist" ;  thus,  a  practice  required  by  the  Mexican, 
but  not  by  the  United  States,  Government  could  be  inves- 
tigated under  the  agreement.  Third,  even  where  an  investiga- 
tion is  discontinued,  the  agreement  provides  for  bringing  the 
matter  to  the  attention  of  the  governments  and  intergovern- 
mental bodies  concerned,  along  with  relevant  observations. 

Mandatory  (as  opposed  to  permissive)  cartels  are  cur- 
rently the  exception  and  not  the  rule.  Foreign  governments 
may  tolerate  and  sometimes  encourage  cartel  practices,  but 
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they  rarely  compel  them.  In  short,  the  exemption  of  govern- 
mentally  required  practices  from  the  agreement  will  probably 
prove  to  be  a  quite  limited  one  ( IV,  1596 ) . 

Mr.  Timberg  stated  the  U.  N.  draft  agreement  is  an  in- 
strument of  international  cooperation,  not  a  grant  of  interna- 
tional sovereignty.  The  agency  which  is  to  administer  the 
agreement  is  not  given  any  judicial,  legislative,  or  other 
sovereign  powers.  It  is  to  achieve  the  purposes  of  the  agree- 
ment by  three  main  procedures: 

1.  Consultation,  involving  the  arranging  of  consultation 
among  the  governments  involved  in  a  restrictive  practice,  to 
see  whether  the  matter  can  be  remedied  informally  (art,  2) 
(IV,  1596); 

2.  Study,  involving  research  into  and  report  on  general 
and  specific  topics  related  to  business  restrictions,  e.g.,  in- 
corporation laws,  market  procedures  (art.  4)  ;  and 

3.  Investigation,  involving  the  formal  investigation  of 
properly  substantiated  complaints  filed  by  governments 
(arts.  1,  3  and  5). 

The  draft  agreement  deals  mainly  with  the  trade  in 
products,  but  also  makes  provision  for  a  special  procedure 
applicable  to  services,  such  as  transportation  and  communica- 
tions (art.  8).  It  also  provides  for  cooperation  with  and 
among  governments  and  intergovernmental  bodies  (arts.  6 
and  9). 

The  most  important  and  only  really  controversial  function 
under  the  agreement  is  the  procedure  for  the  investigation  of 
complaints  of  restrictive  business  practices.  Such  investiga- 
tion takes  place  only  if  the  enterprise  or  enterprises  engaging 
in  the  practice  "possess  effective  control  of  trade  among  a 
number  of  countries  in  one  or  more  products"  (art.  1,  par.  2, 
(c) ),  and  if  a  written  complaint  by  a  government  contains  in- 
formation giving  a  substantial  indication  as  to  the  nature  of 
the  practices  complained  of  and  the  reasons  for  alleging  that 
those  practices  "have  harmful  effects  on  the  expansion  of  pro- 
duction or  trade,"  in  the  light  of  the  general  objectives  of  the 
draft  agreement  (art.  3,  par.  2;  art.  1,  par.  1)    (IV,  1597). 

The  end  result  of  the  investigation  of  a  particular  com- 
plaint is  the  issuance,  by  the  international  investigating 
agency  of  a  report.  This  report  examines,  analyzes  and  sets 
out  the  information  received;  determines  whether  the  com- 
plained-of  practice  has  had,  has  or  is  about  to  have  harmful 
effects  within  the  meaning  of  the  draft  agreement ;  and  makes 
recommendations  in  appropriate  cases  to  the  governments 
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involved  as  to  remedial  measures  (art.  3,  pars.  6,  7  and  8;  art. 

15,  pars.  4,  5  and  6:  art.  16;  art.  17;  par.  52  of  the  ad  hoc 
committee's  report).  The  report  by  itself  has  no  sanction 
except  the  informal  one  of  publicity.  However,  govern- 
ments adhering  to  the  draft  agreement  are  obligated  to 
supply  the  information  needed  by  the  agency;  to  take  ap- 
propriate action  to  implement  the  remedial  measures  recom- 
mended to  them  by  the  agency ;  and  to  keep  the  agency  posted 
on  their  compliance. 

The  functioning  of  the  draft  agreement  depends,  as  in  the 
case  of  all  international  treaties,  on  the  parties  living  up  to 
their  commitments  to  cooperate. 

Paragraph  1  of  article  1  of  the  draft  agreement  contains 
an  unqualified  obligation  on  the  part  of  governments  to  "take 
appropriate  measures  *  *  *  cooperate  with  other  members 
and  the  Organization  to  prevent,  on  the  part  of  private  or 
public  commercial  enterprises,  business  practices  affecting 
international  trade  which  restrain  competition,  limit  access 
to  markets,  or  foster  monopolistic  control",  whenever  such 
practices  have  the  prescribed  harmful  effects. 

Paragraph  2  of  article  5  requires  each  government  to 
"make  adequate  arrangements  for  presenting  complaints,  con- 
ducting investigations,  and  preparing  information  and  re- 
ports requested  by  the  Organization. "  Paragraph  3  of  the 
same  article  requires  governments  to  ''furnish  to  the  Organiz- 
ation, as  promptly  and  as  fully  as  possible,  such  information 
as  is  requested  by  the  Organization  for  its  consideration  and 
investigation  of  complaints  and  for  its  conduct  of  studies 
under  this  agreement." 

The  obligation  of  governments  to  give  information  to  the 
international  agency  is  qualified  by  only  two  provisos : 

1.  A  government  may  withhold  information  which  it 
"considers  is  not  essential  to  the  Organization  in  conducting 
an  adequate  investigation  and  which,  if  disclosed,  would 
substantially  damage  the  legitimate  business  interests  of  a 
commercial  enterprise"  (art.  5,  par.  3)    (IV,  1597). 

2.  A  government  is  not  required  "to  furnish  any  informa- 
tion the  disclosure  of  which  it  considers  contrary  to  its  essen- 
tial security  interests"  (art.  5,  par.  8). 

Under  paragraph  1  of  article  5,  a  member  government  is 
obligated  to  "take  all  possible  measures  by  legislation  or 
otherwise,  in  accordance  with  its  constitution  or  system  of 
law  and  economic  organization,  to  insure,  within  its  jurisdic- 
tion, that  private  and  public  commercial  enterprises  do  not 
engage  in"  restrictive  business  practices  which  have  harmful 
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effects,  and  to  "assist  the  Organization  in  preventing  these 
practices."  Also,  in  paragraph  5  of  the  same  article,  govern- 
ments are  obliged  to  "report  fully  any  action  taken,  inde- 
pendently or  in  concert  with  other  members,  to  comply  with 
the  requests  and  carry  out  the  recommendations  of  the  Organ- 
ization." 

Mr.  Timberg  said  that  in  implementing  the  international 
organization's  recommendation,  a  signatory  government  is 
given  the  discretion  to  proceed  "in  accordance  with  its  con- 
stitution or  system  of  law  and  economic  organization."  Given 
the  natural  concern  that  our  country  has  for  the  constitu- 
tional and  legal  procedures  that  make  antitrust  enforcement 
both  effective  and  fair,  this  is  a  perfectly  normal  and  reason- 
able reservation.  Doubtless  other  governments  feel  the  same 
way  about  their  legal  systems  as  we  do.  For  example,  the 
constitutional  order  of  Sweden  may  permit  it  to  enforce  by 
royal  decree,  and  that  of  the  United  Kingdom  may  authorize 
it  to  impose  by  an  order  of  the  Board  of  Trade  based  on  a  re- 
port to  Parliament,  a  remedy  which  in  this  country  might  call 
for  the  institution  of  a  court  of  Federal  Trade  Commission 
proceeding.  Similarly,  the  history  of  antitrust  enforcement  in 
this  country  demonstrates  that  there  are  frequently  alterna- 
tive methods  of  achieving  the  same  ultimate  economic  result, 
some  of  which  impose  less  strain  than  others  on  the  existing 
"economic  organization"  (IV,  1598). 

The  international  agency  which  would  administer  the 
draft  agreement  is  an  instrumentality  of  international  coop- 
eration, not  an  organ  with  sovereign  judicial,  legislative,  or 
executive  powers.  To  secure  the  approval  by  the  United 
States  of  any  international  program  in  this  field,  it  is  neces- 
sary to  assure,  as  the  draft  agreement  does,  that  the  Sherman 
Act  will  not  be  modified  in  its  letter  or  abated  in  its  enforce- 
ment, and  that  restrictive  business  practices  will  be  investi- 
gated, and  remedies  applied  to  condemnable  practices,  in 
accordance  with  the  Constitution  and  legal  system  of  this 
country. 

The  functions  of  obtaining  evidence  and  of  correcting 
pernicious  restrictive  practices  are  entrusted  in  the  final 
analysis  to  national  governments,  not  to  the  international 
agency.  The  international  agency  has  no  subpena  power  and 
has  weak  enforcement  sanctions,  but  it  has  no  occasion  to  use 
such  power  or  sanctions.  The  tangible  outcome  of  the  agency's 
activity  is  an  advisory  report  (like  a  Federal  Trade  Com- 
mission report)  analyzing  the  facts  and  recommending  reme- 
dial measures.  However,  there  are  assurances  in  the  draft 
agreement  that  the  analysis  will  be  heeded  and  the  recom- 
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mendations  complied  with.  Those  assurances  are  to  be  found, 
first,  in  the  specific  obligations  of  governments  to  cooperate 
in  the  work  of  the  agency,  which  has  just  been  set  forth,  and 
second,  in  the  publicity  that  the  agency's  reports  will  receive 
(IV,  1598). 

While  the  international  agency  was  given  no  judicial 
powers,  the  United  Nations  Committee  spent  a  great  deal  of 
lime  on  administrative  procedures  which  would  prevent  the 
bringing  of  frivolous,  harassing,  and  politically  inspired  com- 
plaints. Accordingly,  the  draft  agreement  provides  for  an 
adequately  staffed  executive  secretariat  to  examine  com- 
plaints; check  whether  they  contain  a  prescribed  minimum 
of  information  as  to  the  nature  and  effects  of  the  complained 
of  practices ;  request  supplemental  information  where  needed ; 
and  screen  out  those  complaints  that  are  frivolous  or  do  not 
meet  the  minimum  jurisdictional  prerequisites  of  the  agree- 
ment. The  executive  secretary  is  then  to  advise  the  Represen- 
tative Body  or  Executive  Board  of  the  agency  (its  political 
organ)  whether  the  complaint  satisfies  prima  facie  the  con- 
ditions laid  down  in  the  draft  agreement.  The  investigation 
would  then  proceed  only  if  the  Representative  Body  does  not 
disagree  with  the  advice  of  the  executive  secretary.  There  is 
thus  a  double  check  on  the  bringing  of  inappropriate  com- 
plaints, first  at  the  level  of  an  independent  secretariat  and 
then  at  a  more  political  level. 

The  committee  also  realized  that  the  reports  of  the  agency, 
the  end  products  of  its  investigations,  would  command  re- 
spect and  acceptance  only  to  the  extent  that  they  were  care- 
fully, objectively  and  impartially  prepared  by  competent 
and  experienced  people,  on  the  basis  of  fair  procedures.  The 
preparation  of  the  reports  was  therefore  made  the  special 
responsibility  of  an  advisory  staff  of  independent  experts, 
selected  for  "their  competence,  integrity,  open-mindedness 
and  impartiality  as  individuals."  Provision  was  also  made 
for  affording  the  involved  enterprises  and  governments  a 
"reasonable  opportunity  to  be  heard,"  both  by  the  staff  and  by 
the  Representative  Body.  Furthermore,  it  is  reasonable  to 
assume  that  the  international  agency  will,  of  its  own  volition, 
adopt  further  rules  designed  to  protect  commercial  enter- 
prises the  activities  of  which  it  is  examining   (IV,  1598). 

The  committee's  proposals  also  contemplate  a  Represen- 
tative Body,  consisting  of  representatives  of  the  adhering 
governments,  and  a  much  smaller  Executive  Board,  to  which 
the  Representative  Body  will  delegate  important  powers.  In 
the  composition  of  this  Executive  Board  due  weight  must  be 
given  to  the  countries  of  "chief  economic  importance,"  par- 
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tives on  these  bodies  will  supply  the  element  of  political 
insight,  practicability  and  negotiability  that  is  indispensable 
(even  in  domestic  antitrust  procedures)  to  the  working  out 
of  acceptable  ultimate  conclusions  and  effective  remedial  pro- 
grams. 

Mr,  Timberg  feels  the  situation  under  the  draft  agreement 
is  analogous  to  that  whereby  the  report  of  an  administrative 
commission  is  prepared  in  this  country ;  a  qualified  and  non- 
partisan staff  prepares  the  original  draft  of  the  report,  which 
is  then  reviewed  by  a  politically  responsible  and  responsive 
commission.  On  the  international  as  well  as  national  scene, 
there  is  a  cooperative  interaction  between  the  policymakers 
and  the  research  staff.  National  representatives,  as  well  as 
politically  appointed  commissioners,  are  concerned  with  ma- 
jor policy  matters  and  accept  to  a  surprising  extent  the  work 
of  their  staff.  Perceptive  staff  work  helps  smooth  out  the 
difficulties,  and  reconcile  the  differences,  of  the  more  politi- 
cally oriented  international  Representative  Body  or  national 
commission  (IV,  1599). 

Mr.  Timberg  stated  that  in  the  spring  of  1955  the  State 
Department  withdrew  its  support  of  this  Government  from 
the  U.  N.  committee's  proposals.  In  so  doing  it  has  stressed 
the  desirability  of  continuing  international  cooperation  in 
this  area,  but  the  only  specific  measures  of  cooperation  which 
have  been  endorsed  are  along  modest  informational  lines. 

Mr.  Timberg  stated  that  in  his  judgment  the  reversal  of  the 
United  States  position  on  the  draft  agreement  will  have  an 
adverse  effect  on  the  achieving  of  the  foreign  economic  policy 
objectives  expressed  in  the  Thye  amendment,  and  still  cur- 
rently voiced  by  the  State  Department.  It  took  place  at  a 
time  when  both  the  United  States  individually  and  the  Eco- 
nomic and  Social  Council  collectively  recognized  that  the 
gap  between  United  States  and  foreign  antitrust  standards 
was  being  narrowed.  The  industrial  countries  of  Western 
Europe  are  more  dependent  on  foreign  trade  than  are  we, 
and  it  is  hard,  if  not  impossible,  for  their  governments  to 
secure  the  adoption  of  adequate  domestic  antitrust  legisla- 
tion unless  they  have  some  sort  of  corresponding  interna- 
tional antitrust  program.  Any  action  by  this  country  dis- 
couraging such  an  international  antitrust  program  can  only 
aid  the  procartel  forces  abroad,  and  make  more  difficult  the 
task  of  the  liberal,  progressive  European  statesman,  econo- 
mist, and  business  leader  who  would  like  to  curb  harmful 
restrictive  business  practices  (IV,  1599). 
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Mr.  Timberg  stated  the  State  Department's  justification 
for  its  current  position  is  that  the  lack  of  comparability 
among  national  approaches,  legislation  and  enforcement  pro- 
cedures was  such  that  the  draft  convention  "might  well  preju- 
dice rather  than  promote  the  attainment  of  the  desired  ob- 
jective'' of  eliminating  restrictive  business  practices  which 
interfere  with  international  trade.  The  attack  is  not  directed 
at  the  agreement  itself,  but  at  the  deficiencies  or  national 
antitrust  legislation.  According  to  the  State  Department, 
"the  basic  problem  is  not  the  wording  of  the  proposed  agree- 
ment or  differences  in  economic  or  legal  phraseology  among 
countries.  It  is  rather  that  a  sufficient  degree  of  agreement 
on  fundamentals  does  not  now  exist." 

In  short,  the  State  Department  position  is  that  the  gap 
between  the  antitrust  standards  of  this  and  other  govern- 
ments is  so  broad  as  to  render  the  U.  N.  draft  agreement 
unworkable.  The  validity  of  this  position  depends  on  the 
answers  to  two  questions: 

(a)  How  wide  is  the  gap  between  United  States  and 
foreign  antitrust  practice  today? 

( b )  Would  the  U.  X.  draft  agreement  narrow7  the  gap 
by  lowering  United  States  antitrust  standards,  or  by  rais- 
ing the  antitrust  standards  of  other  nations? 

Mr.  Timberg  stated  the  fact  that  the  existence  of  great 
disparities  in  present  day  national  policies  and  measures 
concerning  restrictive  business  practices  is  indisputable,  was 
recognized  by  the  United  Nations  Committee,  and  is  amply 
substantiated  by  at  least  two  U.  N.  staff  reports.  We  should, 
however,  avoid  too  smug  notions  of  this  country  as  dwelling 
on  a  high  plateau  of  competitive  perfection  while  the  rest 
of  the  world  resides  in  the  sunless  valleys  of  restrictionism 
and  cartelization.  A  proper  perspective  would  reveal  that, 
in  the  international  field,  United  States  legislation  has  se- 
riously curbed  the  play  of  competitive  forces  with  respect  to 
the  important  services  of  shipping,  air  travel  and  transport, 
marine  insurance,  and  telecommunications.  This  is  impor- 
tant to  some  countries.  India  some  time  ago  indicated  that 
a  convention  restricted  to  products  and  not  embracing  serv- 
ices was  of  limited  use  to  it,  and  Belgium  has  only  recently 
regretted  the  omission  of  services  from  the  scope  of  the  Ad 
Hoc  Committee's  proposals   (IV,  1600). 

There  lias  been  encouraging  and  continuing  progress  in 
many  countries  in  the  development  of  legislation  and  ad- 
ministrative techniques  for  dealing  with  restrictive  business 
practices.    For  example,  while  the  present  administration 
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is  still  in  the  process  of  recommending  the  repeal  of  legal- 
ized resale  price  maintenance,  Sweden,  Canada,  and  to  some 
extent  France,  have  outlawed  the  practice.  While  patent  sup- 
pression in  this  country  can  be  attacked  only  by  the  cum- 
bersome process  of  bringing  an  antitrust  suit  involving  the 
abused  patents,  practically  all  the  other  countries  of  the 
world  have  in  their  patent  statutes  direct  sanctions  against 
such  abuse.  The  antitrust  reports  that  have  been  issued  in 
the  past  half-dozen  years  by  the  United  Kingdom  Monopolies 
and  Restrictive  Business  Practices  Commission,  established 
in  1948,  compare  favorably  with  those  put  out  by  the  Federal 
Trade  Commission.  Sweden,  which  already  had  far-reaching 
requirements  for  the  registration  of  restrictive  business  prac- 
tices, has  established  a  Freedom  of  Commerce  Board,  which 
has  already  succeeded  in  eliminating  many  restrictive  agree- 
ments. The  Netherlands  Government  has  recently  required 
N.  V.  Phillips  to  lower  its  prices,  and  stop  certain  exclu- 
sionary and  discriminatory  practices.  The  European  Coal 
and  Steel  Community  is  currently  establishing  a  free  market 
covering  the  coal  and  steel  industries  of  six  European  coun- 
tries, and  fighting  against  cartel  agreements  that  restrict 
competition  within  that  common  market.  The  Government 
of  Western  Germany  has  made  an  extremely  forceful  eifort 
to  liberalize  what  had  been  considered  one  of  the  most  cartel- 
ized  economics  in  the  world,  and  a  great  measure  of  that 
country's  startling  economic  recovery  is  due  to  this  effort. 
The  new  Italian  Government  has  also  promised  antimonopoly 
action.  In  addition,  promising  legislation  has  been  adopted 
in  Norway,  Ireland,  and  South  Africa  and  has  been  under 
active  consideration  in  Belgium,  France,  the  Federal  Repub- 
lic of  Germany,  the  Netherlands,  Denmark,  and  Finland  ( IV, 
1600). 

Governments  adhering  to  the  draft  agreement  are  ob- 
ligated to  adopt  investigative  measures  that  will  enable  them 
to  supply  the  international  agency  with  the  information 
needed  to  analyze  complaints  of  restrictive  business  practices 
and  to  make  intelligent  recommendations.  They  also  bind 
themselves  to  make  adequate  provision  in  their  legal  system 
for  putting  the  agency's  remedial  recommendations  into 
operation.  They  undertake  to  keep  the  international  agency 
posted  on  their  compliance  with  the  agency's  recommenda- 
tions. Moreover,  under  the  agreement,  diverse  national 
conceptions  of  "harmful  effect"  are  harmonized  in  a  uniform 
standard. 

Under  the  circumstances,  Mr.  Timberg  feels  the  effect  of 
the  draft  agreement  will  be  to  raise  the  less  strict  standards 
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of  antitrust  enforcement  currently  prevailing  in  other  coun- 
tries. Once  the  agreement  is  in  effect,  United  States  anti- 
trust standards  are  to  be  measured,  not  against  the  currently 
inferior  standards  of  other  governments,  but  against  the 
uniform  minimum  standard  of  the  draft  agreement.  The 
achieving  of  such  an  upgrading  of  national  antitrust  per- 
formance levels  would,  for  reasons  already  stated,  be  a  valu- 
able contribution  to  this  country's  foreign  economic  policy 
and  its  national  interest   (IV,  1601). 

Mr.  Timberg  said  that  in  considering  any  proposal  for 
international  economic  cooperation,  we  cannot  ignore  the 
responsibilities  imposed  on  this  country  by  its  position  of 
moral  and  economic  leadership  in  the  free  world.  Basic  to 
that  position  is  our  grasp  of  the  galvanic  potentialities  of 
competition  and  free  enterprise.  In  less  than  2  years  since 
January  1,  1953,  some  20  countries  and  the  European  Coal 
and  Steel  Community  reported  to  the  United  Nations  note- 
worthy developments  in  the  field  of  controlling  restrictive 
business  practices,  but  this  is  a  trend  that  could  be  easily 
nipped  in  the  bud  by  our  inaction  or  indifference.  In  coun- 
tries which  are  as  largely  dependent  on  foreign  trade  as  are 
our  European  allies,  some  kind  of  international  machinery 
for  helping  to  free  international  trade  from  cartel  restric- 
tions is  prerequisite  to  effective  domestic  anticartel  measures. 
Accordingly,  we  must  take  heed  lest  the  withdrawal  of 
United  States  support  from  any  international  project  in  this 
area  be  interpreted  as  evidence  of  a  general  slackening  of  our 
enthusiasm  for  the  competitive  way  of  life,  weaken  the  indus- 
trial and  military  potential  of  our  free  world  allies,  and 
lose  friends  for  us  abroad   (IV,  1602). 

Mr.  Timberg  recommended  repeal  of  the  Webb-Pomerene 
Act.  He  said  that  act  which  authorizes  American  firms  to 
combine  in  selling  cartels,  provided  certain  conditions  are 
satisfied,  was  enacted  in  1918  as  a  purely  defensive  measure, 
to  counteract  the  economic  power  of  European  buying  car- 
tels. It  is  a  clear  negation  of  the  Sherman  Act  philosophy. 
It  represents  a  principle  of  retaliation — meeting  an  existent 
foreign  evil  by  creating  a  new  domestic  one — that  the  United 
States  is  fighting  to  eradicate  from  the  foreign  trade  policies 
of  all  countries. 

Times  have  changed,  and  the  evil  confronting  the  Ameri- 
can foreign  seller  is  no  longer  what  it  was  in  1918.  The 
major  difficulties  of  the  American  exporter  now  arise  from 
exchange  and  import  quota  restrictions  which  are  imposed 
by  foreign  governments  as  a  matter  of  national  economic 
policy.    These  governmental  restrictions  have  no  necessary 
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connection  with  the  organizational  status  of  foreign  buyers 
of  American  products. 

Webb-Pomerene  export  associations,  regardless  of  their 
apparently  diminished  number  and  the  small  percentage  of 
export  trade  which  they  cover,  are,  for  foreigners,  symbolic 
of  a  two-faced  United  States  approach  to  the  problem  of 
international  business  restrictions.  Bather  than,  under  the 
guise  of  self-defense,  imitate  the  restrictive  practices  of  other 
countries,  we  should  do  our  best  to  persuade  them,  in  line 
with  the  policv  of  the  Thve  amendment,  to  abandon  their 
cartels   (IV,  1602). 

He  believes  Webb-Pomerene  associations  provide  too  con- 
venient a  basis  for  American  participation,  explicit  or  tacit, 
in  the  activities  of  international  cartels.  There  is  evidence 
that  they  have  in  the  past  been  used  to  promote  international 
cartels,  and  that  they  were  formed  with  such  objectives  in 
mind.  Joint  allocation  and  price  fixing  on  foreign  markets 
render  too  easy  similar  activities  on  domestic  markets.  As 
might  be  expected,  Webb-Pomerene  associations  have  func- 
tioned most  successfully  in  industries  where  only  a  few 
sellers  account  for  the  bulk  of  industry  sales.  The  recent 
decline  in  the  number  of  associations  may  be  the  result  of 
the  Government's  victory  in  the  Alkali  case  and  in  the  re- 
cently stepped-up  tempo  of  antitrust  scrutiny  in  this  area, 
but  it  is  no  argument  for  retaining  those  associations  that  are 
in  existence. 

Moreover,  the  economic  theory  underlying  the  Webb- 
Pomerene  Act  is  confused.  The  act  provides  that  export 
trade  associations  which  are  "in  restraint  of  the  export  trade 
of  any  domestic  competitor"  or  do  some  "act  which  artificially 
or  intentionally  enhances  or  depresses  prices  within  the 
United  States"  are  not  immunized  from  antitrust  prosecu- 
tion. It  is  hard  to  see  how  Webb-Pomerene  associations  can 
operate  effectively  and  yet  conform  to  those  standards.  Ex- 
port trade  associations  cannot,  in  the  usual  case,  function 
unless  they  possess  a  monopolv  and  can  fix  export  prices 
(IV,  1603). 

As  his  second  suggestion,  Mr.  Timberg  stated  that  if  the 
small  exporter  needs  aid,  a  far  more  effective  way  than 
Webb-Pomerene  of  providing  such  assistance,  under  the  pres- 
ent changed  circumstances  of  foreign  trade,  is  for  this  Gov- 
ernment to  initiate  an  export  credit  and  exchange  transfer 
insurance  program.  The  main  risks  encountered  by  the 
American  exporter  are  the  commercial  risks  that  his  cus- 
tomers may  fail  to  pay  their  debts  and  the  political  risk  that 
exchange  controls  and  other  acts  of  foreign  governments 
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may  make  it  impossible  for  him  to  be  paid  in  dollars. 
Because  of  these  uncertainties,  commercial  banks  have  been 
deterred  from  extending  loans  to  exporters,  and  exporters 
have  been  unwilling  to  extend  long-term  credits  to  their 
buyers.  This  inability  to  extend  medium  and  long-term  credits 
to  foreign  buyers  constitutes  a  major  respect  in  which  the 
American  exporter  is  currently  at  an  economic  disadvantage 
in  world  markets.  A  program  whereby  the  small  exporter 
could  obtain  insurance,  private  or  governmental,  against 
these  two  risks  would  therefore  enable  him  to  compete  on 
equal  credit  and  other  terms  with  the  exporters  of  other 
countries  where  such  insurance  svstems  are  currently  operat- 
ing (IV,  1603). 

His  third  suggestion  was  that  Congress  enact  legislation 
whereby  antitrust  violators,  whose  practices  have  excluded 
competition  or  raised  prices  and  whose  product  is  protected 
by  a  tariff,  may,  in  appropriate  circumstances,  lose  the  ben- 
efit, in  whole  or  in  part,  of  that  tariff.  Our  Canadian  neigh- 
bors have  had  such  legislation  on  their  statute  books  for  a 
long  time.  Even  if  the  provision  is  not  called  into  frequent 
play,  its  existence  will  serve  as  a  constant  reminder  that  no 
one  can  monopolize  or  restrain  the  American  domestic 
market  without  subjecting  himself  to  foreign  competition. 

This  third  recommendation  is  consistent  with  the  general 
survey  of  the  impact  of  tariff  protection  on  competition  in 
this  country  made  by  the  Attorney  General's  committee,  on 
page  342  of  its  report.  There  is  no  point  to  eliminating  a 
tariff  which  is  a  governmental  barrier  to  international  trade, 
and  then  having  the  tariff  replaced  by  an  international  cartel 
which  is  a  private  trade  barrier.  However,  it  may  be  more 
useful  to  give  our  Federal  courts  the  power  to  reduce  or 
eliminate  tariffs  as  a  method  of  antitrust  enforcement,  than 
to  have  the  Tariff  Commission  use  tariff  negotiations  as  a 
basis  for  implementing  the  antitrust  laws,  as  was  recom- 
mended by  the  Attorney  General's  committee    (IV,  1603). 

Lawrence  S.  Apsey  supported  the  proposal  for  an  inter- 
national agreement.  He  said  since  unreasonable  restraints 
imposed  by  foreign  conspiracy  upon  the  foreign  and  inter- 
state commerce  of  the  United  States  are  in  violation  of  the 
Sherman  Act,  our  courts  have  attempted  to  enjoin  such  ac- 
tivities when  they  could  get  jurisdiction  over  the  parties. 
While  such  action  is  clearly  essential  to  protect  our  domestic 
economy,  it  has  had  two  undesirable  results.  Because  United 
States  companies,  parties  to  such  cartels,  are  subject  to  the 
jurisdictions  of  our  courts,  these  companies  have  had  to  bear 
the  brunt  of  the  decrees  and  have  been  hampered  in  competi- 
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tion  with  foreign  companies  which  are  often  beyond  the  reach 
of  enforcement  procedures.  In  exceptional  cases  where 
decrees  of  our  courts  have  been  directed  against  foreign 
conspirators,  this  has  resulted  in  resentment  in  foreign  coun- 
tries and  the  charge  that  our  courts  are  attempting  to  exer- 
cise extraterritorial  jurisdiction  (IV,  1675). 

Mr.  Apsey  examined  the  principal  points  relied  on  by  the 
committee  on  international  restrictive  business  practices  of 
the  American  Bar  Association's  section  of  antitrust  law,  in 
recommending  that  the  United  States  should  oppose  the 
agreement.  The  report  of  the  American  Bar  Association's 
committee  states  that  the  basic  proposal  of  the  ad  hoc  com- 
mittee is  to  establish,  presumably  by  treaty,  "an  investi- 
gative and  regulatory  tribunal — roughly  patterned  after  the 
Federal  Trade  Commission  of  the  United  States — with  juris- 
diction over  practices  deemed  by  it  to  restrain  competition 
in  international  trade."  He  stated  this  is  a  complete  miscon- 
ception of  the  nature  of  the  proposed  organization  which  is 
clearly  not  a  tribunal  and  has  no  regulatory  power. 

The  ABA  committee's  report  emphasizes  the  fact  that  the 
ad  hoc  committee's  report  is  based  on  principles  in  chapter 
V  of  the  Habana  Charter  which  was  never  ratified  by  the 
United  States.  He  said  it  is  well  known  that  the  reason  for 
the  rejection  of  the  Habana  Charter  by  the  Senate  was  based 
on  the  tariff  implications  of  the  International  Trade  Organ- 
ization and  not  on  the  contents  of  chapter  V. 

The  ABA  report  states  that  the  ad  hoc  committee's  pro- 
posals are  ineffective  to  accomplish  the  elimination  of  in- 
ternational restrictive  practices  because  they  discriminate 
against  private  and  in  favor  of  public  enterprises.  He  said 
it  is  true  there  are  differences  in  procedure  in  making  com- 
plaints against  public  and  private  enterprises,  but  they  are 
obviously  necessitated  in  order  to  prevent  individuals  from 
interfering  with  national  policy  and  do  not  seem  to  give  any 
substantial  advantage  to  public  over  private  commercial 
enterprises.  It  is  hard  to  see  that  any  discrimination  exists ; 
but  if  it  does,  it  is  necessitated  by  the  requirements  of  inter- 
national diplomatic  relations  and  certainly  has  no  substan- 
tial tendency  to  destroy  the  effectiveness  of  the  draft  articles 
to  curb  international  restrictive  practices. 

The  other  ground  for  the  above  allegation  is  the  proviso 
of  article  5  (3)  that  any  member  may  withhold  information 
which  "it  considers  is  not  essential  to  the  Organization  in 
conducting  an  adequate  investigation  and  which,  if  disclosed, 
would  substantially  damage  the  legitimate  business  interests 
of  a  commercial  enterprise."    Mr.  Apsey  understands  that 
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this  clause  was  inserted  at  the  request  of  the  United  States 
in  order  to  avoid  request  by  socialist  or  communist  countries 
for  frivolous  information  for  propaganda  purposes  or  for 
information  relating  to  trade  secrets,  and  the  like.  The  use 
in  the  word  "legitimate"  should  exclude  application  of  the 
clause  where  the  damage  would  result  from  the  prevention 
of  restrictive  business  practices.  He  is,  however,  inclined  to 
agree  that  this  proviso  is  undesirable.  It  might  be  the  basis 
of  a  recommendation  that  the  Agreement  be  modified  with 
respect  to  this  proviso,  but  is  certainly  not  important  enough 
to  justify  a  rejection  of  the  entire  proposal. 

The  ABA  report  states  that  the  proposal  is  further  inef- 
fective to  accomplish  its  purpose  because  it  applies  only  to 
those  countries  having  comprehensive  systems  of  antitrust 
law.  It  does,  in  fact,  apply  to  all  signatory  members,  and 
article  5  (1)  imposes  on  members  the  obligation  to  adopt 
legislation  to  conform  with  the  treaty  where  it  does  not  al- 
ready exist.  Mr.  Apsey  believes  the  mere  prospect  of  the 
international  adoption  of  these  proposals  may  have  caused 
a  strengthening  of  antitrust  laws  abroad  (IV,  1677). 

Mr.  Apsey  recommended  that  there  should  be  a  continua- 
tion of  effort  by  some  agency  of  the  United  States ;  that  there 
should  be  further  study  of  the  general  problem  of  restrictive 
business  practices  in  international  trade. 

The  organization  might  ultimately  succeed  in  formulating 
an  interpretation  of  restrictive  practices  having  harmful 
effects  upon  which  all  members  could  agree  and  thus  establish 
a  basis  for  creating  an  international  clearinghouse  through 
which  specific  complaints  could  be  brought  to  the  attention 
of  the  signatory  powers  for  enforcement. 

He  firmly  believes  the  United  States  Government  should 
not  abandon  its  efforts  to  achieve  control  of  international 
restrictive  business  practices  and  international  cooperation, 
both  within  and  without  the  United  Nations    (IV,   1679). 

I.    \\  EBB-POMERENE  ASSOCIATIONS 

Earl  W.  Kintner,  'General  Counsel  for  the  Federal  Trade 
Commission,  explained  its  administration  of  the  TVebb- 
Pomerene  Export  Trade  Act  (IV,  16S0). 

He  stated  the  Webb-Pomerene  law  was  the  direct  out- 
growth of  a  broad-scale  inquiry  by  the  Federal  Trade  Com- 
mission in  1915-16  into  foreign-trade  conditions.  In  June 
1916  the  Commission  presented  to  Congress  its  exhaustive 
report  on  "Cooperation  in  American  Export  Trade."    The 
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report  focused  attention  on  entrenched  combinations  and 
cartels  in  foreign  countries  with  whom  American  exporters 
were  forced  to  compete.   It  stated: 

In  seeking  business  abroad,  American  producers  must  meet 
aggressive  competition  from  powerful  foreign  combinations  *  *  * 
sometimes  aided  by  their  governments  *  *  *.  In  various  markets 
American  manufacturers  and  producers  must  deal  with  highly 
effective  combinations  of  foreign  buyers  *  *  *.  These  combinations 
naturally  make  individual  American  producers  bid  against  each 
other  *  *  *. 

If  Americans  are  to  enter  the  markets  of  the  world  on  more 
nearly  equal  terms  with  their  organized  competitors  and  their 
organized  customers,  and  if  small  American  producers  and  manu- 
facturers are  to  engage  in  export  trade  on  profitable  terms,  they 
must  be  free  to  unit  their  efforts  (IV,  1680).  (Report  on  Coop- 
eration in  American  Export  Trade,  vol.  I,  pp.  4,  7,  8  (1916).) 

The  Commission  recommended  passage  of  remedial  legis- 
lation permitting  cooperative  efforts  in  export  trade  by  com- 
peting American  exporters  and  removing  any  doubt  as  to 
antitrust  implications  of  such  cooperation.  It  urged  that 
appropriate  safeguards  be  provided  against  misuse  of  coop- 
erative export  associations,  declaring  its  confidence  that 
these  protective  measures  could  be  enacted  "without  sacrific- 
ing any  of  the  essential  advantages  of  concentrated  action 
and  without  altering  the  fundamental  policy  of  the  antitrust 
laws  or  interfering  with  their  enforcement." 

The  Commission's  report  provided  the  impetus  for  bills 
introduced  by  Senator  Pomerene  and  Representative  Webb 
in  the  succeeding  session  of  Congress.  In  1918  the  Webb- 
Pom  erene  Act,  reflecting  closely  the  recommendations  of  the 
Commission,  was  passed.  The  Division  of  Export  trade  was 
established  in  the  Commission  to  administer  its  provisions 
(IV,  1680). 

The  act  authorizes  cooperative  activity  among  American 
exporters  within  certain  closely  circumscribed  bounds  for 
the  purpose  of  promoting  American  foreign  trade.   Section  2 
of  the  act  provides  that  nothing  contained  in  the  Sherman 
Act- 
shall  be  construed  as  declaring  to  be  illegal  an  association  entered 
into  for  the  sole  purpose  of  engaging  in  export  trade  and  actually 
engaged  solely  in  such  export  trade,  or  an  agreement  made  or  act 
done  in  the  course  of  export  trade  by  such  association,  provided 
such  association,  agreement,  or  act  is  not  in  restraint  of  trade 
within  the  United  States,  and  is  not  in  restraint  of  the  export  trade 
or  any  domestic  competitor  of  such  association :    And  provided 
further,  That  such  association  does  not  either  in  the  United  States 
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or  elsewhere,  enter  into  any  agreement,  understanding,  or  con- 
spiracy, or  do  any  act  which  artificially  or  intentionally  enhances 
or  depresses  prices  within  the  United  States  of  commodities  of 
the  class  exported  by  such  association,  or  which  substantially  les- 
sens competition  within  the  United  States  or  otherwise  restrains 
trade  therein. 

At  the  time  of  their  formation,  export  associations  are 
required  to  file  with  the  Commission  association  papers  or 
articles  of  incorporation  and  full  descriptions  of  their  or- 
ganizational structure.  On  January  1  of  each  year  thereafter 
they  are  required  to  make  a  similar  report  to  the  Commission 
bringing  up  to  date  their  original  submittals.  The  Commis- 
sion on  its  own  initiative  may  require  submission  of  any  ad- 
ditional information  pertaining  to  an  association's  organ- 
ization and  practices  (IV,  1681).  During  the  past  2  years 
the  Commission  has  originated  a  program  whereby  more  fre- 
quent reports  are  required  of  these  associations  as  a  means 
of  insuring  their  better  administration  in  conformity  with 
the  law. 

Failure  to  supply  requested  information  subjects  associa- 
tions to  suit  for  forfeiture  in  Federal  courts. 

Under  section  5  of  the  act  the  Commission  is  charged  with 
supervisory  authority  over  export  trade  associations  and  with 
the  corollary  duty  of  inquiring  into,  and  recommending  re- 
form of,  activities  outside  the  act's  permissive  area.  Where 
an  association  fails  to  comply  Avith  Commission  recommenda- 
tions for  readjustment  of  its  practices,  the  Commission  will 
refer  the  matter  to  the  Attorney  General  for  appropriate 
action  (IV,  1681). 

Section  5  of  the  act  reads  in  part: 

Whenever  the  Federal  Trade  Commission  shall  have  reason  to 
believe  that  an  association  or  any  agreement  made  or  act  done  by 
such  association  is  in  restraint  of  trade  within  the  United  States 
or  in  restraint  of  the  export  trade  of  any  domestic  competitor  of 
such  association,  or  that  an  association  either  in  the  United  States 
or  elsewhere  has  entered  into  any  agreement,  understanding,  or 
conspiracy,  or  done  any  act  which  artificially  or  intentionally  en- 
hances or  depresses  prices  within  the  United  States  of  commodi- 
ties of  the  class  exported  by  such  association,  or  which  substan- 
tially lessens  competition  within  the  United  States  or  otherwise 
restrains  trade  therein,  it  shall  summon  such  association,  its  offi- 
cers, and  agents  to  appear  before  it,  and  thereafter  conduct  an  in- 
vestigation into  the  alleged  violations  of  law.  Upon  investigation, 
if  it  shall  conclude  that  the  law  has  been  violated,  it  may  make 
to  such  association  recommendations  for  the  readjustment  of  its 
business,  in  order  that  it  may  thereafter  maintain  its  organization 
and  management   and  conduct  its  business   in  accordance  with 
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law.  If  such  association  fails  to  comply  with  the  recommendations 
of  the  Federal  Trade  Commission,  said  Commission  shall  refer 
its  findings  and  recommendations  to  the  Attorney  General  of  the 
United  States  for  such  action  thereon  as  he  may  deem  proper. 

Since  the  passage  of  the  Webb-Pomerene  Act  in  1918,  a 
total  of  162  associations  have  been  formed,  representing 
2,658  member  exporters.  Peak  years  in  terms  of  number  of 
associations  (though  not  in  terms  of  total  exports)  were 
1929-31,  when  57  associations  were  in  existence.  At  present 
42  associations  are  registered  with  the  Commission  represent- 
ing 436  members  (IV,  1681). 

For  administrative  purposes  the  Commission  has  tradi- 
tionally divided  these  associations  into  5  categories  repre- 
sentative of  5  broad  classes  of  exports :  metals  and  metal  prod- 
ucts, products  of  mines  and  wells,  lumber  and  wood  products, 
foodstuffs,  and  miscellaneous  products  (including  motion- 
picture  films,  abrasives,  rubber  tires  and  tubes,  paper,  pen- 
cils, drugs,  textiles,  typewritters,  and  scientific  instruments). 

It  would  be  perfectly  proper  for  an  association  to  be 
formed  dealing  in  miscellaneous  products  but,  as  a  matter 
of  practice,  the  associations  filing  with  the  Commission  deal 
with  one  class  of  products  and  there  may  be  more  than  one 
association  in  the  same  field  (IV,  1682). 

In  these  classifications,  current  association  activity  is  as 
follows : 


Metal  and  metal  products  

Mines  and  wells 

Lumber  and  wood 

Foodstuffs     

Miscellaneous     

Indication  of  the  extent  of  association  activity  and  a  key 
to  the  significance  of  the  Webb  Act  in  foreign  trade  may  be 
found  in  a  comparison  of  the  dollar  value  of  exports  in  the 
years  1920-54.  These  show  a  high  of  $1,083,788,921  in  1947, 
a  peacetime  low  of  $91,180,000  in  1921  (during  World  War  II 
exports  were  below  that  figure),  and  overall,  a  strong  post 
World  War  II  comeback.  These  are  dollar  values  by  classes 
of  products  (IV,  1682). 

Whatever  the  proper  role  of  Webb  Act  associations  in 
foreign  trade,  there  would  appear  to  be  no  support  in  these 
figures  for  the  suggestion  made  in  some  quarters  that  export 
association  activity  has  sharply  declined  since  the  end  of 
World  War  II. 


Association 

Members 

10 

95 

3 

21 

7 

86 

10 

119 

12 

115 
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Associations  form  for  a  variety  of  reasons  and  operate  in 
a  variety  of  ways.  The  Temporary  National  Economic  Com- 
mittee in  1940,  in  its  extensive  monograph  on  Webb  Act  as- 
sociations, listed  these  three  general  types  of  associations : 

(1)  The  association  that  serves  as  a  central  agent  for 
the  members,  taking  orders,  negotiating  sales,  and  handl- 
ing shipment  of  the  goods  to  foreign  countries. 

(2)  The  association  that  directs  the  exportation  of 
the  members  and  retains  certain  functions  in  export  trade, 
but  permits  the  members  to  take  the  orders  through  their 
already  established  agents  abroad;  and 

(3)  The  export  company  formed  for  the  purpose  of 
buying  the  members'  products  and  reselling  them  in  for- 
eign markets  (TNEC  Monograph  No.  6,  136  (1940) ). 

The  first  of  these,  the  joint-sales  agency,  was  the  primary 
structural  device  contemplated  by  Congress  in  enacting  the 
Webb-Pomerene  Act.  A  House  committee,  reporting  favor- 
ably on  the  Webb-Pomerene  bill,  stated  (IV,  1683)  : 

The  object  of  this  bill  is  to  aid  and  encourage  our  manufac- 
turers and  producers  to  extend  our  foreign  trade.  The  bill  seeks 
to  do  this  by  permitting  the  organization  of  cooperative  selling 
agencies  or  associations  among  American  exporters  in  order  that 
they  may  meet  foreign  competition  on  equal  terms  in  international 
commerce  (H.  Rept.  118,  64th  Cong.,  1st  sess.,  1916). 

The  economies  which  such  a  joint  and  centralized  selling 
agency  may  effect  in  the  cost  of  its  members'  export  activities 
are  considerable  and  in  the  first  years  after  passage  of  the 
Webb-Pomerene  Act,  associations  formed  under  the  act  were 
uniformly  of  this  type. 

In  1924,  the  Federal  Trade  Commission  issued  its  silver 
letter  in  response  to  a  series  of  inquiries  put  by  a  group  of 
silver  producers  contemplating  establishment  of  a  Webb- 
Pomerene  Association.  The  principles  there  announced  con- 
stituted the  basic  policy  statement  during  the  first  20  years 
of  the  act's  administration.  The  Commission  stated,  in  part  : 

The  act  does  not  require  that  the  association  shall  perform  all 
the  operations  of  selling  its  members'  product  to  a  foreign  buyer. 
*  *  *  It  would  seem,  therefore,  that  an  association  may  without 
necessarily  involving  conflict  with  the  act,  engage  in  allotting  ex- 
port orders  among  its  members  and  in  fixing  prices  at  which  the 
individual  members  sell  in  export  trade  (IV,  1684). 

Thereafter,  the  nature  of  association  activity  diversified 
sharply.  Associations  act  as  exclusive  selling  agents  for  their 
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members'  products,  or  as  central  intelligence  headquarters 
funneling  export  information  to  individual  members  who 
continue  to  sell  through  their  own  agents  abroad  (although 
sales  policies  may  be  controlled  in  varying  degrees  by  the 
associations),  or  the  association  itself  purchases  from  the 
individual  members — usually  according  to  some  prearranged 
quota  system — and  thereafter  negotiates  its  own  foreign  sales. 

Within  these  broad  categorical  operations,  association 
functions  are  varied.  Agency-type  associations  must  main- 
tain extensive  United  States  facilities  for  handling  orders 
and  overseas  facilities  for  exploiting  sales.  Joint  activity  to 
exploit  members'  foreign  sales  may  properly  be  a  function 
of  any  type  of  association.  Elaborate  quota  systems  may  be 
administered  by  the  association  for  allocating  members'  sales 
(usually  in  the  case  of  the  agency  type  of  association,  or  the 
association  buying  for  its  own  resale).  In  many  cases  prices 
established  by  the  association  are  fixed  on  all  sales ;  in  others, 
minimum  prices  are  fixed  or  price  information  is  exchanged 
(IV,  1684). 

Intelligence  functions  may  cover  a  broad  range :  Supply- 
ing members  with  information  on  foreign  market  conditions, 
credit  data,  warehousing  costs  and  availability,  insurance 
requirements,  shipping  rates,  cargo  availability,  import  re- 
strictions, tariffs,  exchange  requirements,  etc.  The  associa- 
tion probably  may  seek  to  standardize  and  improve  products, 
eliminate  sales  of  inferior  products;  reduce  deception  in 
sales,  inspire  technological  improvement.  And  it  may  serve 
as  a  ready  device  for  processing  foreign  claims  against  indi- 
vidual members  and  for  adopting  uniform  sales  contracts 
and  procedures. 

The  advantages  which  exporters  have  found  in  Webb 
associations  are  derivative  of  these  varied  functions :  cen- 
tralizing sales  efforts,  eliminating  destructive  price  competi- 
tion between  members  inspired  by  economically  potent  foreign 
buyers,  supplying  foreign  market  information  to  members, 
exploiting  members'  products  abroad,  improving  product 
quality.  The  association  format  often  provides  added  prestige 
for  dealing  with  official  or  quasi-official  foreign  buyers  and 
for  gaining  access  to  new  markets  (IV,  1684-1685). 

Traditionally,  associations  have  reported  these  broad 
advantages  under  the  act:  meeting  centralized  buying  by 
centralized  selling,  gaining  sufficient  economic  stature  to 
meet  the  competition  of  entrenched  foreign  combines  or 
cartels,  capturing  and  consolidating  new  markets.  One  asso- 
ciation reported  to  the  TNEC  in  1940 : 
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Only  by  combination  under  the  Webb  law  and  acting  as  a  unit, 
can  the  American  producers  in  this  industry  meet  the  competition 
of  foreign  producers.  There  is  a  little  doubt,  we  think,  that  if  the 
American  producers  had  not  been  able  or  had  neglected  to  take 
full  advantage  of  the  provisions  of  the  Webb-Pomerene  law,  to 
combine  and  make  joint  efforts,  this  American  product  would 
have  been  driven  out  of  the  foreign  markets  many  years  ago. 

And  another  said  : 

[The  association  has]  followed  a  consistent  policy  year  in  and 
year  out  in  good  times  and  in  poor  times  of  maintaining  a  foreign 
field  organization.  Through  such  organization  we  have  been 
enabled  to  build  up  and  maintain  a  recognition  of  the  quality  of 
our  brand.  This  quality  reputation,  together  with  the  goodwill 
created  by  maintenance  of  a  continued  foreign  sales  force,  has 
enabled  us  to  continue  to  secure  business  even  in  the  face  of 
foreign  price  competition  of  a  very  serious  type. 

In  1955,  many  Webb-Pomerene  associations  reiterated 
these  same  conclusions  (IV,  1685).  Statements  made  to  the 
Commission  indicate  that,  in  the  view  of  many  associations, 
foreign  cartels  and  joint  bidding  by  foreign  competitors, 
importers,  and  buyers  still  constitute  a  real  factor  in  foreign 
trade,  and  that  State  trading  has  increased. 

These  statements  fairly  present  the  case  for  the  Webb- 
Pomerene  Act  as  stated  by  those  most  desirous  of  retaining 
its  benefits.  But  any  authority  by  which  competitors  are 
permitted  to  combine  is,  in  technical  terms,  contrary  to  the 
main  trust  of  the  antitrust  laws  and  must  be  strictly  admin- 
istered, for  the  antitrust  implications  of  such  activity  are 
heavy. 

The  framers  of  the  Webb-Pomerene  Act  were  at  pains  to 
stress  that  the  act's  permissive  features  were  not  intended  to 
weaken  overall  antitrust  prohibitions.  During  the  congres- 
sional debates  on  the  bill,  Senator  Pomerene  stated  (IV, 
1685)  : 

Although  an  association  organized  under  the  pending  bill 
should  enter  into  some  agreement  or  perform  some  act  in  a  foreign 
country  which  met  the  requirements  of  law,  there,  if  at  the  same 
time  the  effect  of  it  were  such  as  to  materially  interfere  with  the 
policy  of  the  United  States  under  its  antitrust  laws,  then  it  would 
be  subject  to  the  jurisdiction  of  the  authorities  of  this  country, 
including  the  Federal  Trade  Commission  and  the  Department  of 
Justice  (56  Congressional  Record  172  (1917)). 

Mr.  Kintner  conceded  that  the  permissiveness  of  the  Webb- 
Pomerene  Act  has  been  abused.  Webb  Act  associations  have 
been  classified  as  cartels  by  European  economists  and  law- 
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yers;  and  the  guise  of  an  export  association  has  been  used, 
in  more  than  one  instance,  to  legitimatize  participation  in 
international  cartels. 

Under  section  5  of  the  Webb-Pomerene  Act  the  Federal 
Trade  Commission  has,  on  8  separate  occasions,  proceeded 
against  Webb-Pomerene  associations  for  activities  in  viola- 
tion of  the  law,  and  the  Department  of  Justice  has  success- 
fully brought  Sherman  Act  proceedings  against  4  other  asso- 
ciations. Most  recently  the  Federal  Trade  Commission  has 
ruled  that  price-fixing  agreements  by  the  associations  and 
their  foreign  competitors  are  not  within  the  exemptions  of  the 
Webb-Pomerene  Act,  thereby  repudiating  the  opposite  con- 
tention long  considered  valid  under  the  Commission's  1924 
silver  letter  (IV,  1685-1686). 

This  antitrust  activity  over  a  period  of  years,  has  served 
to  curb  association  excesses  and  to  underscore  what  the  At- 
torney General's  committee  termed  "alertness  to  confine 
export  association  activities  within  congressionally  intended 
exemptions." 

Under  the  terms  of  the  Act,  the  Federal  Trade  Commis- 
sion  is  charged  with  supervising  the  operations  of  export 
associations  and,  concurrently  with  the  Department  of  Jus- 
tice,  with  seeking  to  eliminate  abusive  association  conduct. 
To  this  end,  the  Commission  is,  for  the  first  time  in  Webb 
Act  history,  reviewing  the  lawfulness  of  the  activities  of 
every  export  association  with  a  view  to  spotlighting  antitrust 
violations.  At  the  same  time,  the  Commission  has  strength- 
ened liaison  ties  with  the  Department  of  Justice,  and  to  the 
best  of  its  understanding,  has  eliminated  conceptual  dis- 
agreements between  the  two  agencies  which  in  the  past  have 
hobbled  effective  administration  of  the  act  (IV,  1689). 

It  is  the  Commission's  view  that  under  a  proper  interpre- 
tation of  the  law,  the  Webb-Pomerene  Act  export  associations 
cannot  properly  enter  into  restrictive  agreements  with  foreign 
cartels  and  businessmen.  They  could  not  fix  prices  of  goods 
to  be  sold  in  the  United  States.  The  objective  of  the  export 
association  is  to  compete  with  the  foreigner  just  like  any 
other  American  entity  (IV,  1690). 

The  Department  of  Justice  has  concurrent  jurisdiction 
with  the  Federal  Trade  Commission  over  activities  of  export 
associations.  When  the  act  was  passed  in  1918,  it  was  not 
recognized  that  the  Federal  Trade  Commission  had  authority 
over  restraints  (IV,  1692).  Even  if  the  Commission  deter- 
mines that  there  is  no  justification  for  action  against  the 
Webb  Act  associations,  the  Department  of  Justice  has  juris- 
diction to  proceed  against  it  (IV,  1693). 
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Two  years  ago  the  Commission  began  a  check  of  the  cease 
and  desist  orders  at  the  Commission.  It  found  there  were 
1  outstanding  orders  in  which  there  had  never  been  an 
attempt  to  check  up  on  the  orders  or  find  out  whether  they 
were  obeyed.  It  felt  that  was  a  blank  spot  in  antitrust 
enforcement.  It  has  undertaken  a  systematic  check  of  those 
orders  and  has  instituted  many  field  investigations  along 
that  line  with  the  thought  in  mind  that  it  will  strive  to 
insure  continuing  compliance  with  past  orders.  In  the  past 
the  Commission  has  not  secured  compliance  with  the  TVebb- 
Pomerene  law,  but  it  is  now  checking  on  the  activities  of 
these  associations  and  will  continue  to  check  on  their  activi- 
ties as  a  part  of  good  administration  in  the  law  i  IV,  1694). 

A  recent  survey  by  the  Commission  of  export  associations 
indicated  that  the  same  factors  which  were  cited  in  191S  and 
again  in  1910  as  justification  for  the  associations  exist  today 
(IV,  1097).  The  associations  were  requested  to  inform  the 
Commission  as  to  those  instances  in  which  they  actually 
met  combinations  and  cartels  of  foreign  buyers  and  com- 
binations of  competitors  of  foreign  markets  and  otherwise 
and  to  list  those  instances  where  they  felt  that  the  device 
of  an  export  trade  association  was  beneficial  to  them  (IV, 
169S). 
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CHAPTER  VI.    CORPORATE  MERGERS  AND 
ACQUISITIONS* 

A.    LEGISLATIVE  BACKGROUND 

The  law  concerning  mergers  and  acquisitions  had  its 
origin  in  what  is  recognized  today  as  a  great  merger  move- 
ment which  began  shortly  before,  and  ended  shortly  after, 
the  turn  of  the  century.  By  the  time  this  movement  had 
run  its  course,  the  industrial  combination  as  exemplified  in 
the  formation  of  the  steel,  oil,  whiskey,  sugar,  and  a  host 
of  other  "trusts,"  had  left  a  permanent  mark  on  the  struc- 
ture of  the  American  economy,  and  was  recognized  as  a 
major  threat  to  the  maintenance  of  a  business  system  based 
upon  the  principles  of  competition. 

By  1914,  the  Sherman  Act  was  felt  to  be  an  inadequate 
instrument  for  coping  with  the  merger  threat.  It  was  felt 
that  the  antitrust  laws  were  seriously  deficient  if  effective  ac- 
tion could  be  taken  only  after  a  monopoly  had  been  achieved. 
The  framers  of  the  Clayton  Act  sought  "to  prohibit  certain 
trade  practices  which,  as  a  rule,  singly  and  in  themselves 
are  not  covered  by  the  act  of  July  2,  1890  (the  Sherman 
Act),  or  other  existing  antitrust  acts,  and  thus  to  arrest  the 
creation  of  trusts,  conspiracies,  and  monopolies  in  their  in- 
cipiency  and  before  consummation."  Mergers  and  acquisi- 
tions were  included  among  such  practices  (H.  Kept.  627, 
63rd  Cong.,  2d  sess.,  1914).  The  original  legislation  was 
intended  to  fulfill  the  need  for  specifying  prohibited  anti- 
competitive practices  "in  such  terms  as  will  practically  elimi- 
nate uncertainty"  (President  Wilson's  message  to  Congress, 
Jan.  20,  1914,  51  Congressional  Record  1163). 

As  passed  by  the  House  of  Representatives,  the  bill  made 
it  a  criminal  offense  for  one  corporation  to  acquire  the  stock 
of  another  "where  the  effect  is  to  eliminate  or  substantially 
lessen  competition  *  *  *."  [Italics  supplied.]  The  Senate 
changed  the  nature  of  the  violation  from  criminal  to  civil, 
and  changed  the  language  of  the  legal  test  to  read  "where 
the  effect  may  be  to  lessen  competition".  [Italics  supplied.] 
(Conference  report,  S.  Doc.  585,  63d  Cong.,  2d  sess.,  pp. 
12-13.) 

As  finally  enacted,  section  7  of  the  Clayton  Act  contained 
a  civil  prohibition  against  the  acquisition  of  stock  of  one 


*Under  the  supervision  of  Joseph  W.  Burns,  Chief  Counsel,  this 
chapter  was  prepared  by  Jesse  J.  Friedman,  economic  consultant. 
It  was  released  by  the  Subcommittee  on  March  4,  1957  as  Senate 
Report  Xo.  132,  85th  Congress,  1st  Session. 


253 

corporation  by  another,  "where  the  effect  of  such  acquisition 
may  be  to  substantially  lessen  competition  between  the  cor- 
poration whose  stock  is  so  acquired  and  the  corporation 
making  the  acquisition,  or  to  restrain  such  commerce  in  any 
section  or  community,  or  tend  to  create  a  monopoly  of  any 
line  of  commerce"  (38  Stat.  730).  A  similar  provision  was 
included  with  regard  to  a  corporation's  stock  acquisition 
of  holding  company  control  of  two  or  more  other  corpora- 
tions. Almost  the  same  language  describing  the  legally  pro- 
hibited effect  was  used  in  sections  2  and  3  of  the  act,  dealing 
with  price  discrimination  and  exclusive  dealings,  respec- 
tively, as  in  section  7,  dealing  with  mergers. 

Section  7  acted  only  against  acquisitions  of  stock ;  it  con- 
tained no  provisions  concerning  the  acquisition  of  assets. 
To  what  extent  the  failure  to  extend  the  law  to  asset  acquisi- 
tions was  the  result  of  design,  and  to  what  extent  of  over- 
sight, is  not  entirely  clear  from  the  record,  although  evidence 
can  be  found  to  support  either  contention.  In  any  event, 
the  unintended  result  was  a  built-in  legal  loophole  which 
was  destined  to  lead  to  the  total  frustration  of  the  purposes 
of  the  law. 

The  gap  which  existed  in  the  law  was  quickly  recognized 
and  exploited  by  companies  seeking  to  acquire  or  merge  with 
others.  Regardless  of  adverse  effects  upon  competition, 
purchase  of  the  assets  rather  than  the  stock  of  the  company 
being  acquired  effectively  prevented  Governmental  action 
under  section  7. 

The  statute,  defective  as  enacted,  was  weakened  further 
by  highly  questionable  court  interpretation  which  prevented 
the  Government  from  upsetting  an  otherwise  illegal  merger 
consummated  in  the  first  instance  by  stock  acquisition,  pro- 
vided that  the  stock  was  disposed  of  and  the  assets  merged 
before  the  Government  issued  a  complaint,  or  even  subse- 
quent to  such  a  complaint  but  before  a  final  order  had  been 
entered.  These  rulings,  followed  a  series  of  crippling  deci- 
sions in  which  the  courts  persisted  in  applying  Sherman  Act 
tests  to  violations  of  this  section  of  the  Clayton  Act,  gave 
the  coup  de  grace  to  enforcement  of  section  7  {Arrow-Hart 
&  Hegeman  v.  Federal  Trade  Commission,  291  U.  S.  587 
(1934)). 

Beginning  in  the  midtwenties,  regular  efforts  over  a  long 
period  of  years  were  made  to  obtain  from  Congress  amending 
legislation  needed  to  remedy  defects  in  the  law,  and  bills 
to  accomplish  this  objective  were  introduced  in  both  Houses 
from  time  to  time. 

In  both  the  79th  and  80th  Congresses,  legislation  along 
this  line  was  approved  by  the  House  Judiciary  Committee 
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but  failed  to  reach  the  floor  for  debate.  A  similar  bill  re- 
ceived the  approval  of  a  subcommittee  of  the  Senate 
Judiciary  Committee  in  the  80th  Congress,  but  like  the 
House  bill  never  reached  the  floor.  Finally,  on  December 
30,  1950,  by  action  of  the  81st  Congress,  II.  R.  2734,  amend- 
ing section  7  of  the  Clayton  Act,  became  law.  The  amended 
section  provided  as  follows: 

Sec.  7.  That  no  corporation  engaged  in  commerce  shall  acquire, 
directly  or  indirectly,  the  whole  or  any  part  of  the  stock  or  other 
share  capital  and  no  corporation  subject  to  the  jurisdiction  of  the 
Federal  Trade  Commission  shall  acquire  the  whole  or  any  part  of 
the  assets  of  another  corporation  engaged  also  in  commerce,  where 
in  any  line  of  commerce  in  any  section  of  the  country,  the  effect  of 
such  acquisition  may  be  substantially  to  lessen  competition,  or  to  tend 
to  create  a  monopoly. 

No  corporation  shall  acquire,  directly  or  indirectly,  the  whole  or 
any  part  of  the  stock  or  other  share  capital  and  no  corporation 
subject  to  the  jurisdiction  of  the  Federal  Trade  Commission  shall 
acquire  the  whole  or  any  part  of  the  assets  of  one  or  more  corpora- 
tions engaged  in  commerce,  where  in  any  line  of  commerce  in  any 
section  of  the  country,  the  effect  of  such  acquisition,  of  such  stocks 
or  assets,  or  of  the  use  of  such  stock  by  the  voting  or  granting  of 
proxies  or  otherwise,  may  be  substantially  to  lessen  competition,  or 
to  tend  to  create  a  monopoly. 

The  new  law  made  three  basic  changes  in  section  7: 

(1)  With  respect  to  all  corporations  subject  to  the  juris- 
diction of  the  Federal  Trade  Commission,  the  scope  of  the 
ban  was  extended  to  include  acquisitions  of  assets  as  well  as 
acquisitions  of  stock. 

(2)  The  legal  test  concerning  the  effect  on  competition, 
which  under  the  old  law  had  been  limited  to  competition 
between  the  acquiring  and  acquired  corporations,  was  broad- 
ened to  cover  competition  in  any  line  of  commerce  in  any 
section  of  the  country. 

(3)  The  test  concerning  restraint  of  commerce  in  any 
section  or  community  was  eliminated. 

In  enacting  the  changes  made  by  the  new  section  7,  Con- 
gress sought  to  close  the  long-standing  loophole  concerning 
asset  acquisitions.  The  new  provisions  also  extended  the 
coverage  of  the  law  beyond  the  horizontal  merger  or  acquisi- 
tion, which  involves  the  combination  of  competitors,  to  in- 
clude the  vertical  type  of  transaction,  where  the  parties 
involved  have  a  customer-supplier  relationship,  as  well  as 
the  conglomerate  type,  where  prior  to  the  merger  or  acquisi- 
tion the  companies  involved  operated  in  noncompeting  and 
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otherwise  unrelated  fields  of  business.  Finally,  the  new  law 
reaffirmed  (lie  congressional  intention  that  the  Clayton  Act, 
not  the  Sherman  Act,  standards  govern  the  application  of 
the  merger  statute. 

As  revealed  by  its  legislative  history,  the  broad  purpose 
of  the  1950  amendment  was  to  convert  section  7  into  a  more 
effective  instrument  for  dealing  wTith  corporate  mergers  or 
acquisitions  having  anticompetitive  effects  significant  enough 
to  warrant  concern  from  the  standpoint  of  the  basic  objective 
of  preventing  excessive  concentration.  So  far  as  this  basic 
objective  was  concerned,  the  new  law,  as  was  the  old,  was 
addressed  to  increases  in  concentration  resulting  from 
mergers  or  acquisitions,  but  was  unconcerned  with  similar 
increases  in  concentration  resulting  from  internal  business 
growth  and  expansion. 

B.    DEVELOPMENTS  SINCE  AMENDMENT  OF  SECTION  7 

The  1950  amendment  was  designed  to  strengthen  the  law 
concerning  mergers  and  acquisitions.  Paradoxically,  the 
number  of  mergers  and  acquisitions  has  increased  steadily 
each  year  since  the  amendment  was  enacted.  It  is  estimated 
that  more  than  500  corporate  mergers  and  acquisitions  in 
manufacturing  and  mining  activities  took  place  in  1955,  a 
record  number  for  any  year  since  the  feverish  merger  activity 
of  the  twenties.  For  the  1951-55  period  as  a  whole,  the  total 
number  was  substantially  higher  than  for  any  other  5-year 
period  in  the  last  quarter  century. 

Although  statistics  as  to  the  numbers  of  mergers  are  of 
necessarily  limited  significance  in  revealing  broad  trends  of 
this  type  of  activity,  data  are  not  available  to  permit  a 
thorough  evaluation  of  the  effects  of  mergers  and  acquisitions 
in  recent  years  upon  the  nature  and  extent  of  business  con- 
centration, industry  by  industry,  or  for  the  economy  as  a 
whole.  An  extensive  report  prepared  by  the  Federal  Trade 
Commission  on  Coporate  Mergers  and  Acquisitions  in  May 
1955  contains  no  information  whatever  on  this  basic  aspect 
of  the  problem.  While  the  United  States  Government  pro- 
duces a  vast  quantity  of  data  of  all  kinds  concerning  business 
trends  and  developments,  there  is  a  conspicuous  vacuum 
with  respect  to  trends  and  developments  concerning  business 
concentration.  More  satisfactory  data  would  undoubtedly 
be  helpful  in  appraising  systematically  effects  of  corporate 
mergers  and  acquisitions  on  concentration.  Nevertheless,  in 
view  of  the  basic  purpose  of  section  7  of  the  Clayton  Act, 
as  reaffirmed  in  the  1950  amendment,  to  retard  increases  in 
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concentration  resulting-  from  external  business  growth,  the 
near  record  number  of  mergers  and  acquisitions,  together 
with  the  size,  poAver,  and  groAvth  history  of  many  of  the 
companies  involved,  has  aAvakened  a  groAving  sentiment  in 
Congress  and  elseAvhere  as  to  the  need  for  prompt  action  to 
add  further  strength  to  the  statute  in  order  to  help  achieve 
its  intended  purposes. 

1.     Complaints  Filed  Under  Section  7 

The  Department  of  Justice  and  Federal  Trade  Commis- 
sion at  present  have  concurrent  responsibility  for  the  en- 
forcement of  section  7  of  the  Clayton  Act.  In  the  6-year 
period  1951-1956  since  the  1950  amendment  became  law,  29 
actions  have  been  instituted  by  these  agencies.  Four  of  these 
cases  have  been  settled  by  consent.  Xo  case  before  the  courts 
has  yet  been  decided  on  the  merits. 

Eighteen  of  the  actions,  Avhich  are  briefly  noted  below, 
Avere  brought  before  the  Federal  Trade  Commission.  A  de- 
cision on  the  issues  has  been  made  by  the  Commission  in  one 
case.  No  other  case  has  yet  reached  the  Commission  for  de- 
cision. 

(1)  The  first  action  under  section  7  Avas  filed  in  June 
1952  against  the  second  largest  flour  miller  in  the  United 
States,  Pillsbury  Mills,  folloAving  the  acquisition  by  that 
company  of  two  of  its  competitors.  The  complaint  charged 
that  the  groAvth  history  of  this  company,  which  just  prior  to 
the  acquisition  had  annual  net  sales  of  more  than  §200  mil- 
lion, had  been  marked  by  a  series  of  acquisitions  of  other 
companies  and  that  the  acquisition  of  the  2  competitors  in 
question  permitted  Pillsbury  to  promote  its  position  in  the 
Southeast  from  fifth  to  second  place  in  family  flour,  from 
third  to  first  place  in  bakery  flour,  and  to  have  doubled  the 
first  place  position  it  already  possessed  in  prepared  mixes. 
With  respect  to  the  national  market  for  such  mixes  it  alleged 
that  as  a  result  of  the  acquisitions  Pillsbury  advanced  its  po- 
sition from  second  to  first  place. 

(2 )  In  January  1954  in  a  complaint  Avhich  dealt  also  Avith 
unfair  methods  of  competition,  the  Federal  Trade  Commis- 
sion instituted  a  proceeding  against  Luria  Bros.  &  Co.,  Inc., 
a  scrap  producer  and  dealer,  charging  that  the  acquisition 
by  this  company  of  several  other  concerns  engaged  in  the 
scrap  business  violated  Section  7. 

(3)  One  of  the  major  cases  brought  under  section  7  of  the 
Clayton  Act  was  that  filed  by  the  Federal  Trade  Commission 
in  February  1951  against  Crown-Zellerbach  Corp.  as  a  result 
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of  the  acquisition  by  that  company  of  St.  Helen's  Pulp  & 
Paper  Co.  The  complaint  alleged  that  prior  to  the  acquisi- 
tion Crown-Zellerbach  had  annual  net  sales  in  excess  of  §250 
million;  that  both  companies  were  integrated  producers, 
St.  Helen's  accounting  for  approximately  20  percent  of  the 
total  sales  of  certain  types  of  kraft  papers  and  paper  products 
in  the  Pacific  Coast  States  and  Crown-Zellerbach  for  approxi- 
mately 50  percent  of  total  sales  of  such  products  in  that  mar- 
ket; and  that  this  acquisition  enabled  Crown-Zellerbach  to 
enlarge  still  further  its  vast  holdings  of  timberlands  in 
Oregon  and  Washington. 

[±)  In  June  1955  the  Commission  tiled  a  complaint 
arising  from  the  acquisition  by  the  leading  agricultural 
magazine  in  the  United  States,  Farm  Journal,  of  its  principal 
competitor,  Better  Farming.  The  complaint  alleged  that 
among  the  6  monthly  farm  magazines  with  a  circulation  of 
L  million  or  more,  the  2  magazines  in  question,  prior  to  the 
acquisition,  were  the  only  periodicals  with  nationwide  cir- 
culation, accounting  for  approximately  51  per  cent  of  the  total 
net  paid  circulation  of  the  6.  The  complaint  alleged  further 
that  prior  to  the  acquisition  the  2  magazines  accounted  for 
approximately  51  percent  of  total  advertising  revenues  for 
the  6  publications  as  a  whole.  In  September  1955  the  Com- 
mission petitioned  under  the  all-writs  statute  for  an  injunc- 
tion to  maintain  the  status  quo,  but  the  request  w^as  denied 
without  opinion. 

The  Commission  issued  its  decision  in  this  case  on  July 
17,  1956,  ordering  Farm  Journal,  Inc.,  to  divest  itself  of  the 
names  "Better  Farming''  and  "Country  Gentleman,''  of  the 
list  of  subscriptions  furnished  to  it  by  the  Curtis  Publishing 
Co.  and  of  the  list  of  advertisers  furnished  to  it  by  the  Curtis 
Publishing  Co.,  and  to  file  its  report  of  compliance  on  or 
before  January  1, 1957.  The  decision  was  based  on  the  follow- 
ing conclusions  of  law:  (1)  that  the  names,  subscription 
lists,  and  advertiser  lists  acquired  by  Farm  Journal,  Inc., 
constitute  assets  within  the  meaning  of  section  7 ;  (2 )  that  the 
financial  and  competitive  situation  of  Curtis  prior  to  the 
acquisition  affords  no  defense  for  the  acquisition;  (3)  that 
the  acquisition  has  had  the  effect  of  substantially  reducing 
competition  and  tending  to  create  a  monopoly  in  the  relevant 
lines  of  commerce;  (4)  that  the  Commission  has  no  power  to 
rescind,  alter,  or  redraft  the  acquisition  contract  or  to  affect 
the  contract  between  Farm  Journal  and  its  new  subscribers 
acquired  after  the  acquisition;  and  (5)  that  notwithstanding 
item  (4)  above,  "some  corrective  action  may  still  be  partially 
achieved." 
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The  hearing  examiner,  in  the  initial  decision  which  was 
later  adopted  in  toto  by  the  Commission,  stated  cogently 
the  difficulties  of  postmerger  action  in  this  case.  He  said : 

*  *  *  as  a  practical  matter  divestiture  of  the  subscribers'  list 
now  will  accomplish  nothing.  Respondent  has,  by  now,  extracted 
all  the  juice  from  that  fruit  as  well  as  from  the  list  of  current 
Country  Gentleman  advertisers  *  *  *. 

It  would  be  difficult,  indeed,  to  find  an  acquisition  which 
would  point  up  the  procedural  inadequacy  and  ineffective- 
ness of  section  7  of  the  Clayton  Act  as  amended,  when  its  objec- 
tives are  considered,  than  that  presented  here.  It  is  not  just  a 
case  of  too  little  and  too  late,  from  a  trial  standpoint.  A  pre- 
acquisition  waiting  and  examination  period,  made  mandatory  by 
statute,  coupled  with  the  power  to  seek  injunctive  relief  from 
the  courts,  would  have  kept  the  eggs  in  the  basket  until  it  had 
been  determined  whether  it  was  to  the  public's  interest  to  scramble 
them,  instead  of,  as  here,  trying  to  unscramble  them  *  *  *. 

Divestiture  is  only  half  the  objective  of  the  statute,  as  the 
examiner  construes  it,  and  its  legislative  history  and  purpose. 
It  does  take  away,  and  prevent  the  further  use  of  competitive  tools 
and  weapons  illegally  acquired,  but  the  aim,  it  would  seem,  is 
broader  than  that — namely,  to  restore  to  the  relevant  markets 
those  competitive  weapons  to  an  active  and  vigorous  use  in  the 
hands  of  the  seller,  or  into  those  of  a  new  entrant,  so  that  compe- 
tition may  continue  with  its  former  vigor.  This  *  *  *  is  impos- 
sible. Country  Gentleman  is  dead,  and  the  "assets"  which  it 
turned  over  to  respondent  are  now  without  value  to  any  newcomer 
or,  indeed,  to  any  farm  publication  now  in  the  field.  When  his 
corn  is  taken  from  him  and  the  horse  dies,  it  is  the  height  of 
vanity  to  strew  the  bare  corncobs  on  his  grave.  All  that  can  be 
accomplished,  then,  is  simple  divestiture  of  the  2  trade  names 
and  the  2  lists,  although  *  *  *  this  at  most  may  only  disturb,  but 
will  not  diffuse  the  coalescence  which  has  taken  place. 

(5)  In  June  1955  the  Commission  also  instituted  a  pro- 
ceeding against  the  Union  Bag  &  Paper  Corp.,  charging  vio- 
lation of  section  5  of  the  Federal  Trade  Commission  Act  as 
well  as  section  7  of  the  Clayton  Act,  as  a  result  of  a  supply 
and  stock  purchase  agreement  of  that  company  with  Hankins 
Container  Co.  The  complaint  charged  that  Union  Bag  & 
Paper,  one  of  the  leading  manufacturers  and  converters  of 
container  board,  prior  to  the  acquisition  had  annual  net  sales 
in  excess  of  f  100  million ;  had  been  in  direct  competition  with 
Hankins,  an  important  converter  with  annual  sales  of  $24 
million,  in  the  manufacture  and  sale  of  corrugated  boxes  and 
sheets;  and  had  been  in  competition  with  other  container- 
board  manufacturers  in  supplying  such  board  to  Hankins. 
In  May  1956  this  case  was  settled  by  a  consent  order  which 
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in  effect  restored  the  status  quo  prior  to  the  acquisition  in 
question. 

(6)  Another  action  brought  by  the  Federal  Trade  Com- 
mission under  section  7  was  that  in  December  1955  against 
A.  G.  Spalding  &  Bros,  as  the  result  of  the  acquisition  by  that 
company  of  one  of  its  leading  competitors,  Rawlings  Manu- 
facturing Co.  Shortly  thereafter,  the  Commission  filed  in 
the  Circuit  Court  of  Appeals  a  motion,  based  upon  the  all- 
writs  statute,  for  leave  to  petition  for  an  injunction  in  this 
case,  and  later  withdrew  this  motion  pursuant  to  a  stipulation 
with  Spalding  that,  pending  a  final  decision  on  the  section  7 
complaint,  it  would  give  the  Commission  at  least  30  days' 
notice  before  attempting  any  major  commingling  of  the  busi- 
ness of  personnel  of  the  two  companies.  The  complaint  charges 
that  these  2  concerns  are  among  the  4  largest  manufacturers 
and  distributors  of  athletic  goods  in  the  United  States  with 
combined  sales  in  excess  of  $30  million. 

(7)  A  complaint  was  brought  by  the  Federal  Trade  Com- 
mission against  Foremost  Dairies,  Inc.,  in  January  1956,  fol- 
lowing a  long  series  of  acquisitions  by  that  company  of  other 
dairies  over  a  period  of  several  years,  as  a  result  of  which 
net  sales  of  the  company  increased  from  $48  million  in  1950  to 
about  $300  million  in  1954,  making  Foremost  1  of  the  4 
largest  purchasers,  processors,  and  distributors  in  the  United 
States.  The  complaint  charges  these  acquisitions  had  the 
effect  of  substantially  lessening  competition  between  the  ac- 
quired and  acquiring  companies,  and  had  an  adverse  effect 
upon  competition  in  the  purchase,  processing  and  distribution 
of  dairy  products  generally. 

(8)  In  March  1956  the  Commission  filed  a  complaint 
against  Scovill  Manufacturing  Co.  under  section  7  of  the 
Clayton  Act,  as  a  result  of  the  acquisition  of  the  De  Long 
Hook  &  Eye  Co.  by  Scovill.  The  complaint  charged  that 
Scovill  had  total  sales  of  about  $110  million  in  1954,  with  sales 
of  safety  pins  and  common  pins  accounting  for  about 
$3,300,000,  and  that  sales  by  De  Long  in  the  same  year  were 
$2,265,000,  including  $777,000  in  sales  of  pins.  The  com- 
plaint alleged,  also,  that  Scovill  was  the  largest  manufacturer 
of  safety  pins  and  common  pins  in  the  United  States,  and  by 
acquiring  De  Long  had  eliminated  one  of  its  principal  com- 
petitors in  this  field. 

The  suit  was  settled  by  consent  order  in  September  1956. 
According  to  the  terms  of  the  order,  Scovill  was  forbidden  to 
manufacture   safety  pins   or  common   pins  in  the  factory 
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acquired  from  De  Long,  and  was  required  to  divest  itself  of 
all  machinery  for  the  manufacture  of  these  items  now  located 
in  the  factory  acquired  from  De  Long.  The  purchaser  of  this 
equipment  was  to  receive  all  acquired  trade  names,  trade- 
mark registrations,  patents,  and  goodwill  relating  to  safety 
or  common  pins. 

(9)  Another  action  brought  by  the  Federal  Trade  Com- 
mission under  the  provisions  of  section  7  was  that  filed  in 
May  1956  against  Brillo  Manufacturing  Co.,  Inc.,  as  a  result 
of  the  acquisition  by  that  company  of  the  Williams  Co.  The 
complaint  charges  that  Brillo,  with  sales  of  more  than  $11 
million  in  1954,  was  the  largest  producer  of  steel  wool  and 
steel-wool  products  in  the  United  States,  and  that  Williams, 
with  sales  of  $863,000  in  that  year,  was,  prior  to  its  acquisi- 
tion, the  fourth  largest  producer  of  such  products  for  house- 
hold use  and  the  third  largest  producer  in  the  industrial 
market. 

(10)  In  June  1956  the  Commission  filed  a  complaint 
against  Scott  Paper  Co.,  charging  violation  of  section  5  of  the 
Federal  Trade  Commission  Act  as  well  as  section  7  of  the 
Clayton  Act,  as  a  result  of  acquisition  by  Scott  of  the  Sound- 
view  Pulp  Co.  in  1951,  of  the  Detroit  Sulphite  Pulp  &  Paper 
Co.  in  1953,  and  of  Hollingsworth  &  Whitney  Co.  in  1954. 
The  complaint  charges  that  prior  to  these  acquisitions  Scott 
was  already  the  dominant  company  in  the  United  States  in  the 
manufacture  of  sanitary  paper  products,  accounting  for 
approximately  30  percent  of  the  combined  total  United 
States  production  of  toilet  tissue,  towels,  and  facial  tissue,  as 
against  a  share  of  approximately  10  percent  held  by  its  next 
largest  competitor  in  this  field ;  that  prior  to  these  acquisitions 
Scott  purchased  approximately  one-half  of  its  total  annual 
pulp  requirements  of  approximately  300,000  tons ;  that  Sound- 
view,  prior  to  its  acquisition,  had  total  annual  sales  of  about 
$23  million  and  produced  approximately  200,000  tons  of 
bleached  sulfite  pulp,  all  of  Avhich  was  for  sale  to  others,  and 
that  since  its  acquisition  its  pulpmaking  capacity  has  been 
increased  and  papermaking  and  converting  facilities  have 
been  installed  with  all  of  the  pulp  produced  being  consumed 
by  Scott;  that  prior  to  its  acquisition,  Detroit,  with  annual 
pulpmaking  capacity  of  about  60,000  tons,  was  engaged  in 
the  manufacture  of  base  paper  stock  for  various  types  of 
papers,  with  annual  sales  of  approximately  $13  million ;  that 
Hollingsworth  &  Whitney,  with  annual  sales  of  $40  million, 
was  engaged  in  the  manufacture  of  special  industry  and  con- 
verting papers  and  had  an  annual  pulpmaking  capacity  of 
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almost  300,000  tons,  together  with  related  papermaking  and 
converting  equipment ;  and  that,  as  a  result  of  these  acquisi- 
tions, total  sales  of  Scott  had  increased  from  $97  million  in 
1950  to  over  $245  million  in  1955,  and  its  pulpmaking  capacity 
from  600  tons  per  day  in  1950  to  approximately  2,000  tons 
per  day  in  1955.  In  describing  the  adverse  competitive  effects 
which  may  result  from  the  acquisitions  in  question,  the  charge 
makes  special  mention  of  the  resulting  increased  concentra- 
tion of  timber  resources,  pulp  mills,  paper  mills,  and  con- 
verting facilities,  and  of  the  injury  to  potential  as  well  as  to 
actual  competition,  including  potential  competition  between 
Scott  and  each  of  the  acquired  companies. 

(11)  The  Commission  instituted  proceedings  in  August 
1956  against  Fruehauf  Trailer  Co.  charging  violation  of  sec- 
tion 7  of  the  Clayton  Act  and  section  5  of  the  Federal  Trade 
Commission  Act,  as  a  result  of  a  series  of  acquisitions  which 
extended  over  a  period  from  1947  until  shortly  before  the 
case  was  filed,  and  which  brought  total  sales  of  Fruehauf  to 
about  $223  million  annually.  The  complaint  charges  that 
prior  to  these  acquisitions  Fruehauf  was  the  dominant  truck- 
trailer  manufacturing  sales  and  service  organization  in  the 
country,  and  alleges  that  the  acquisitions  in  question  further 
strengthened  Fruehauf's  position  in  the  industry  by  increas- 
ing its  share  of  the  national  market  for  new  truck  trailers 
from  37  percent  to  about  49  percent,  for  new  aluminum  truck 
trailers  from  30  percent  to  about  51  percent,  and  for  dump 
trailers  from  27  percent  to  about  47  percent.  It  is  also  charged 
that  the  companies  acquired  were  actual  or  potential  com- 
petitors of  Fruehauf  in  these  markets.  Among  the  acquisi- 
tions cited  in  the  complaint  are  the  following :  Carter  Manu- 
facturing Co.,  acquired  in  1947,  which  manufactured  an 
aluminum  van-type  truck  trailer  not  at  that  time  included  in 
the  Fruehauf  line;  Brown  Equipment  &  Manufacturing  Co., 
acquired  in  1953,  an  eastern  producer  of  aluminum  van-type 
truck  trailers;  Hobbs  Manufacturing  Co.,  acquired  in  1955, 
which  manufactured  aluminum  van-type  truck  trailers,  a 
patented  dump  truck  trailer,  and  other  types ;  Strick  Plastic 
Corp.,  acquired  in  January  1956,  the  third  largest  manu- 
facturer in  the  truck  trailer  industry ;  and  Independent  Metal 
Products  Co.,  acquired  in  April  1956,  which  formerly  sup- 
plied Fruehauf  with  tank  shells  for  mounting  on  a  Fruehauf 
chassis.  The  complaint  cites,  as  part  of  the  competitive  back- 
ground of  these  acquisitions,  that  terms  of  sale  and  financing 
are  of  major  competitive  importance  in  this  industry,  and 
that  Fruehauf,  by  use  of  a  wholly  owned  financing  subsidiary 
as  both  a  controlling  financing  outlet  and  a  major  sales  aid  in 
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the  obtaining  and  holding  of  customers,  is  in  an  advantageous 
position  with  respect  to  its  competitors  who  are  subject  to 
normal  credit  limitations. 

(12)  In  October  1956  the  Commission  filed  a  section  7 
complaint  against  the  Vendo  Co.,  the  largest  manufacturer 
of  soft-drink  vending  machines  in  the  country,  which  was 
charged  with  purchasing  a  major  competitor,  Vendorlator 
Manufacturing  Co.  The  complaint  alleges  that  the  combined 
sales  of  these  2  companies  in  1955  totaled  about  $21  million 
and  represented  over  one-half  of  all  coin-operated  soft-drink 
vending  machines  sold  by  the  industry. 

(13-15)  Also  in  October  1956,  three  of  the  largest  com- 
panies in  the  dairy  industry  were  charged  with  constant  and 
systematic  elimination  of  actual  and  potential  competitors 
as  a  result  of  a  long  series  of  acquisitions  by  each  of  the 
companies  involved.  In  each  case  the  complaint  charges 
violation  of  both  section  7  of  the  Clayton  Act  and  section  5 
of  the  Federal  Trade  Commission  Act,  and  alleges  that,  as  a 
result  of  the  acquisitions  in  questions,  industrywide  con- 
centration in  the  purchasing,  manufacturing,  processing,  or 
distribution  of  dairy  products  had  been  increased.  The  com- 
plaint points  to  the  great  size,  financial  resources  and  prod- 
uct, and  geographic  diversification  of  the  acquiring  com- 
panies in  relation  to  their  competitors ;  to  the  elimination  of 
actual  and  potential  competition  with  the  acquired  enter- 
prises; and  to  the  detrimental  effect  of  the  acquisitions  in 
question  upon  the  competitive  structure  of  the  industry.  In 
all  of  these  cases  the  complaints,  which  relate  to  acquisitions 
beginning  in  1951,  cite  as  part  of  the  background  the  long 
history  of  these  companies  in  expanding  by  means  of  acquisi- 
tion, with  National  Dairy  having  acquired  over  400  concerns 
from  1924  to  1950,  Borden  over  500  from  1928  to  1950,  and 
Beatrice  over  70  concerns  from  1928  to  1950,  and  allege  that 
the  growth  of  these  companies  in  this  period  was  primarily  a 
result  of  these  acquisitions. 

National  Dairy  Products  Corp.,  the  largest  company  in 
the  dairy  industry,  is  charged  with  the  acquisition  of  40 
dairy  enterprises  and  the  Humko  Co.,  a  manufacturer  of 
salad  oil  and  shortening.  The  complaint  alleges  that  net  sales 
of  National  Dairy  increased  from  approximately  $906  million 
in  1950  to  $1,260  million  in  1955,  with  sales  of  fluid  milk 
alone  increasing  by  approximately  two-thirds  and  sales  of 
frozen  desserts  by  about  one-half,  and  that  a  substantial 
portion  of  these  increases  resulted  directly  from  the  ac- 
quisitions. 
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The  Borden  Co.,  second  largest  in  the  dairy  industry,  is 
charged  with  acquiring  80  dairy  enterprises  since  1951.  The 
complaint  alleges  that  net  sales  of  Borden  increased  from 
about  $613  million  in  1950  to  $ S10  million  in  1955,  with  sales 
of  iluid  milk  alone  increasing  about  39  percent  and  sales  of 
frozen  desserts  about  11  percent,  and  that  a  substantial  por- 
tion of  these  increases  resulted  from  the  acquisitions. 

Beatrice  Foods  Co.,  one  of  the  largest  in  the  dairy  indus- 
try, was  charged  with  acquiring  131  dairy  concerns  since 
1951.  The  complaint  alleges  that  net  sales  of  Beatrice  in- 
creased from  about  $205  million  in  1950  to  |325  million  in 
1955,  with  sales  of  fluid  milk  alone  increasing  by  about  95 
percent  and  sales  of  frozen  desserts  by  about  81  percent, 
and  that  a  substantial  portion  of  these  increases  resulted 
directly  from  the  acquisitions. 

(16)  A  complaint  was  filed  against  Erie  Sand  &  Gravel 
Co.  in  October  1956,  charging  that  this  company  had  violated 
the  provisions  of  section  7  of  the  Clayton  Act  by  its  purchase 
of  the  Sandusky  division  of  Kelley  Island  Co.  in  the  spring 
of  1955.  The  complaint  alleges  that  Avithin  the  natural  mar- 
ket for  lake  sand,  i.e.,  along  the  south  shore  of  Lake  Erie  from 
Buffalo  to  Sandusky  and  extending  inland  approximately 
25  miles,  Sandusky  was  the  largest  supplier  of  such  sand, 
accounting  for  61  percent  of  total  sales  in  that  area  in  1954 ; 
Erie's  share  of  that  market  in  the  same  year  was  approxi- 
mately 31  percent  of  the  total.  After  the  acquisition,  com- 
bined sales  accounted  for  approximately  92  percent  of  total 
sales  in  the  area,  the  remaining  8  percent  of  Kelley  Island 
Co.  in  the  spring  of  1955.  The  complaint  alleges  that  Erie's 
dominance  in  this  market  is  increased  by  the  fact  that  the 
demand  for  sand  exceeds  the  supply  in  the  area ;  that  demand 
will  undoubtedly  increase  because  of  heavy  construction  and 
highway  projects  now  contemplated;  and  that  there  is  little 
possibility  of  any  new  entrants  into  the  market  because  Erie 
now  owns  or  holds  lease  rights  to  almost  all  available  or 
useful  docks  and  dock  space  in  the  area  under  consideration. 

(17)  In  November  1956  the  Commission  filed  a  complaint 
against  International  Paper  Co.,  charging  that  its  acquisi- 
tion of  Long-Bell  Lumber  Co.  was  a  violation  of  section  7 
of  the  Clayton  Act.  It  is  stated  that  International,  with 
total  net  sales  of  §796  million  in  1955,  is  the  world's  largest 
paper  company,  is  one  of  the  largest  owners  of  forest  land 
in  the  United  States,  produces  its  own  pulp  requirements, 
has  a  capacity  to  produce  paper  and  paperboard  more  than 
3  times  as  great  as  its  largest  competitor,  and  is  engaged  in 
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substantially  every  facet  of  the  industry.  The  complaint 
charges  that  Long-Bell,  with  total  sales  of  $106  million  in 
1955,  was  the  second  largest  producer  of  lumber  in  the 
Northwest  and  one  of  the  leading  producers  of  plywood  in 
the  country,  and  operated  in  substantially  every  phase  of  the 
lumber  industry.  The  complaint  also  notes  that  Interna- 
tional owned  or  leased  about  5  million  acres  of  forest  land 
in  the  United  States  and  about  16  million  acres  in  Canada. 
Holdings  in  the  United  States  were  in  the  Southern  and 
Northeastern  States.  Long-Bell  owned  approximately  half 
a  million  acres  of  forest  land,  about  two-thirds  of  which 
was  in  the  Pacific  Northwest  States.  It  is  charged  that 
before  the  acquisition  Long-Bell  had  under  consideration  a 
plan  to  enter  into  the  production  of  kraft  pulp  and  paper 
on  the  west  coast  and  had  received  favorable  reports  as  to 
the  profitability  of  such  a  venture,  but  that  as  a  result  of 
the  acquisition  this  plan  had  been  abandoned  and  that  Inter- 
national now  plans  to  erect  a  400-  to  500-ton-per-day  kraft 
board  mill  in  Oregon.  It  is  alleged  further  that  by  Interna- 
tional's thus  entering  the  western  market  for  the  first  time, 
the  acquisition  serves  to  foreclose  the  probable  entry  of 
Long-Bell  and  other  potential  entrants  into  this  market, 
and  it  lessens  the  possibility  of  expansion  by  existing  com- 
panies. The  complaint  also  alleges  several  other  ways  in 
which  potential,  as  well  as  actual,  reduction  of  competition 
or  tendency  toward  monopoly  may  be  expected  to  result 
from  the  acquisition.  These  include  the  ability  of  Interna- 
tional to  use  in  the  western  market  the  economic  leverage 
which  is  available  to  it  through  its  great  natural  and  finan- 
cial resources  and  extensive  operations  in  other  markets; 
the  likelihood  that  International  will  not  engage  in  price 
competition;  the  increase  in  International's  share  of  na- 
tional production  of  various  paper  products;  and  the  exten- 
sion of  the  already  dominant  position  occupied  by  Interna- 
tional in  the  industry. 

In  late  November  the  Federal  Trade  Commission  sought 
an  injunction  from  the  United  States  Court  of  Appeals  for 
the  Second  Circuit  to  restrain  International  from  taking 
any  further  steps  toward  consummating  this  merger  pending 
adjudication  of  the  complaint,  but  this  request  was  denied 
on  December  14,  1956. 

(18)  In  December  1956,  the  acquisition  of  Warren  Petro- 
leum Corp.  by  Gulf  Oil  Corp.  was  the  subject  of  a  complaint 
filed  by  the  Federal  Trade  Commission  under  section  7.  The 
complaint  charges  that  prior  to  the  acquisition  Warren,  with 
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total  annual  sales  in  excess  of  $100  million,  was  the  largest 
independent  producer  of  natural  gasoline  in  the  United 
States,  ranking  eighth  or  ninth  among  all  companies  in  this 
branch  of  the  industry;  the  largest  independent  producer  of 
liquefied  petroleum  gas  in  the  United  States,  ranking  fifth 
among  all  producers  in  that  segment  of  the  industry;  and 
the  largest  independent  purchaser  of  natural  gasoline  and 
the  largest  purchaser  of  LP-gas  in  the  United  States.  With 
respect  to  Gulf,  the  complaint  alleges  that  that  company, 
prior  to  its  acquisition  of  Warren,  was  already  one  of  the 
major  integrated  enterprises  in  the  petroleum  industry  and 
that  in  terms  of  sales  and  other  revenues,  which  in  1955 
totaled  $1.9  billion,  it  was  the  2d  largest  company  in  the 
industry  in  the  United  States;  that  Gulf  ranked  2d  in  the 
United  States  in  natural  gas  liquid  reserves  and  14th  in  the 
production  of  natural  gas  liquids,  and  that  its  production  of 
natural  gasoline  and  LP-gas  was  somewhat  smaller  than  that 
of  Warren;  and  that  the  merger  raises  Gulf  from  12th  to  4th 
position  in  production  of  natural  gasoline  and  from  7th  to  1st 
position  in  sales  of  LP-gas  to  other  producers,  and  increases 
by  about  40  percent  reserves  of  natural-gas  liquids  under 
control  of  Gulf. 

It  is  charged  that  the  merger  eliminates  actual  or  poten- 
tial competition  between  the  two  companies  in  the  industry 
categories  served  by  Warren  and  weakens  the  competitive 
structure  of  these  markets ;  eliminates  Warren  as  the  princi- 
pal independent  supplier  of  natural  gasoline  and  LP-gas  and 
may  cause  its  former  customers  to  become  largely  dependent 
for  supplies  on  Gulf  or  upon  other  integrated  oil  companies, 
which  are  in  many  cases  their  competitors;  permits  Gulf 
to  channel  to  its  own  integrated  use  supplies  of  natural-gas 
liquids  formerly  available  to  Gulfs  competitors  from  War- 
ren ;  gives  Gulf  a  decided  competitive  advantage  over  its  non- 
integrated  or  less-diversified  competitors ;  and  contributes  to 
a  further  increase  in  concentration  of  control  of  the  petroleum 
industry  by  the  integrated  companies. 

Eleven  complaints,  briefly  summarized  below,  have  been 
filed  by  the  Department  of  Justice  since  the  1950  amendment 
of  section  7.  Five  were  brought  during  1955  and  six  in 
1956.  One  of  these  was  settled  by  consent  simultaneously 
with  the  filing  of  the  complaint.  Of  the  remainder,  2  were 
subsequently  settled  by  consent  judgment  and  8  have  not 
yet  emerged  from  the  district  courts. 

(1)  In  February  1955,  an  action  was  brought  against 
Schenley  Industries,  arising  from  acquisition  by  that  com- 
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pany  of  stock  control  of  a  competitor,  Park  &  Tilford  Dis- 
tillery Corp.  The  complaint  charged  that  prior  to  the  acqui- 
sition, Schenley  had  the  largest  capacity  in  the  industry  for 
both  production  and  storage  of  whisky,  and  that  this  capac- 
ity was  further  increased  by  acquisition  of  Park  &  Tilford; 
and  that  Schenley,  which  had  been  the  second  largest  whisky 
producer  in  the  country,  moved  into  first  place  as  a  result 
of  the  acquisition,  thereby  increasing  its  share  of  the  indus- 
try total  to  26  percent.  The  complaint  also  alleged  that  a 
substantial  portion  of  Schenley's  growth,  as  in  the  case  of 
each  of  the  four  leading  companies  in  the  industry,  had  taken 
place  by  means  of  past  mergers  or  acquisitions.  The  com- 
plaint also  sought  to  enjoin  Schenley  from  exercising  its 
stock  control  or  purchasing  any  additional  stock,  pending 
final  adjudication.  Pending  such  determination  by  the 
court,  Schenley  has  agreed  not  to  vote  its  acquired  stock. 

(2)  In  March  1955,  the  Department  of  Justice  filed  a  com- 
plaint against  the  General  Shoe  Corp.  as  a  result  of  a  series  of 
18  acquisitions  of  companies  engaged  in  the  manufacture, 
distribution,  and  sales  of  shoes.  This  suit  was  settled  by 
consent  judgment  in  February  1956.  The  complaint  charged 
that  prior  to  the  acquisition  General  Shoe  was  one  of  the 
5  leading  shoe  manufacturers  in  the  country,  with  annual  net 
sales  of  more  than  25  million  pairs  of  shoes  having  a  dollar 
value  of  approximately  $135  million,  and  that  the  combined 
annual  net  sales  of  the  acquired  corporations  exceeded  $67 
million.  The  complaint  also  alleged  that  more  than  7  million 
pairs  of  shoes,  with  dollar  value  of  $48  million,  were  sold  by 
General  Shoe  at  retail  through  the  500  or  more  stores  which 
it  now  owns  or  leases,  and  that  one-half  of  these  retail  outlets 
were  obtained  through  the  series  of  acquisitions  in  question. 
It  was  charged  that  the  acquisitions  had  resulted  in  unusual 
concentration  in  the  industry  and  had  adversely  affected  com- 
petition at  the  manufacturing  and  retail  levels  by  foreclosing 
competing  manufacturers  from  access  to  the  retail  outlets 
acquired  and  by  depriving  independent  retailers  of  a  fair 
opportunity  to  compete  with  such  outlets. 

The  consent  decree  enjoins  the  company  from  acquiring 
any  interest  in  any  manufacturer,  wholesaler  or  retailer  of 
shoes  until  October  1,  1956.  Thereafter  for  a  period  of  5 
years,  no  such  acquisition  may  be  consummated  by  the  com- 
pany except  with  the  approval  of  the  Department  of  Justice, 
or  in  the  absence  of  such  approval,  "after  an  affirmative 
showing  to  the  satisfaction  of  this  Court  *  *  *  that  such 
acquisition  will  not  substantially  lessen  competition  or  tend 
to  create  a  monopoly  in  the  manufacture,  distribution  or  sale 
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of  shoes."  Under  the  consent  order  General  Shoe  is  directed 
to  divest  itself  of  minority  stock  interests  in  other  companies 
manufacturing  or  retailing  shoes  and  for  a  period  of  5  years, 
to:  (a)  Purchase  from  other  manufacturers  at  least  20  per- 
cent of  the  total  volume  of  shoes  sold  by  the  retail  outlets 
affiliated  with  General  Shoe;  (b)  to  abstain  from  requiring 
any  other  independent  retail  outlet  to  buy  all  or  part  if  its 
requirements  from  General  Shoe;  and  (c)  grant  to  any  shoe 
manufacturer  producing  less  than  3  million  pairs  of  shoes 
annually  unrestricted  licenses  to  use,  in  return  for  a  reason- 
able royalty,  the  patents  and  technical  know-how  of  General 
Shoe. 

(3)  In  April  1955,  the  Department  of  Justice  filed  suit 
against  the  Hilton  Hotels  Corp.,  the  largest  hotel  chain  in 
the  country,  following  its  acquisition  of  the  Hotels  Statler 
Co.,  the  second  leading  hotel  chain.  The  suit  was  settled  by 
consent  judgment  in  February  1956.  The  complaint  charged 
that  a  substantial  part  of  Hilton's  growth  prior  to  the  acqui- 
sition had  been  accomplished  through  the  acquisition  of  exist- 
ing hotels.  The  complaint  also  charged  that  prior  to  the  ac- 
quisition, the  Hilton  Hotels  controlled  approximately  16,000 
hotel  rooms  and  had  annual  gross  revenues  of  8105  million, 
while  the  Statler  Hotels  controlled  about  10,000  hotel  rooms 
and  had  annual  gross  revenues  of  about  §60  million.  The 
complaint  also  alleged  that  prior  to  the  acquisition,  Hilton 
and  Statler  had  been  in  direct  competition  in  New  York, 
Washington,  St.  Louis,  and  Los  Angeles,  in  which  cities  each 
had  owned  at  least  1  hotel,  and  that  the  2  chains  had  also 
competed  with  each  other  on  a  regional  and  national  basis  in 
the  solicitation  of  convention  business. 

Under  the  consent  order  Hilton  is  required,  within  a 
reasonable  time,  to  divest  itself  of  the  Jefferson  Hotel  in 
St.  Louis,  the  Mayflower  Hotel  in  Washington,  and  either 
the  New  Yorker  or  Eoosevelt  Hotels  in  New  York,  in  addi- 
tion to  the  Town  House  in  Los  Angeles  which  had  previously 
been  disposed  of.  In  addition,  for  a  period  of  approximately 
5  years,  Hilton  is  enjoined  from  acquiring  any  additional 
leading  hotels  in  these  four  cities  without  first  obtaining  the 
approval  of  the  Department  of  Justice  or,  in  the  absence  of 
such  approval,  the  permission  of  the  court  upon  a  showing 
that  such  acquisition  will  not  be  in  violation  of  section  7. 

(1)  In  September  1955,  a  complaint  was  filed  against  the 
Minute  Maid  Corp.,  the  leading  producer  of  frozen  citrus 
fruit  concentrates  in  the  country,  as  a  result  of  its  acquisi- 
tion of  the  Snow  Crop  division  of  Clinton  Foods,  Inc.    The 
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complaint  charged  that  prior  to  the  acquisition  Minute 
Maid's  production  capacity  was  20  percent  and  Snow  Crop's 
production  capacity  15  percent  of  the  industry  total ;  and  that 
in  terms  of  annual  sales,  Minute  Maid  had  accounted  for  15 
percent  and  Snow  Crop  10  percent  of  the  national  market. 
At  the  same  time  as  the  complaint  was  filed,  a  consent  decree 
was  entered  under  which  Minute  Maid  was  to  dispose  of 
several  of  the  frozen  juice  concentrate  facilities  it  had  ac- 
quired from  Snow  Crop,  and  was  prevented  from  acquiring 
any  facilities  of  this  kind  for  a  period  of  5  years  except  with 
court  approval. 

(5)  A  complaint  was  brought  by  the  Department  of  Jus- 
tice in  November  1955  seeking  to  prevent,  in  advance  of  con- 
summation, a  proposed  acquisition  by  Brown  Shoe  Co.,  of  one 
of  its  competitors,  G.  R.  Kinney  Co.  The  complaint  charged 
that  prior  to  the  acquisition  Brown  had  annual  sales  of  more 
than  $138  million,  ranking  third  among  shoe  manufacturers, 
while  Kinney  had  annual  sales  of  $46  million,  ranking  ninth, 
and  that  on  a  combined  basis  sales  of  the  two  companies 
would  rank  second  in  the  industry.  The  complaint  also  al- 
leged that  the  proposed  acquisition  would  be  the  latest  in  a 
series  of  such  transactions  by  Brown  in  recent  years.  This 
action  was  the  first  brought  by  the  Government  under  section 
7  before  a  merger  or  acquisition  had  become  an  accomplished 
fact,  thus  constituting  the  initial  court  test  of  the  extent 
of  the  present  premerger  injunction  power.  The  action  of 
the  court  with  respect  to  the  injunction  sought  by  the  De- 
partment of  Justice  is  discussed  on  page  322. 

(6)  In  May  1956  the  Department  of  Justice  instituted 
proceedings  under  section  7  of  the  Clayton  Act  against 
American  Radiator  &  Standard  Sanitary  Corp.  in  connection 
with  its  acquisition  of  Mullins  Manufacturing  Corp.  The 
complaint  alleges  that  in  1954  total  sales  of  American  Stand- 
ard were  approximately  $400  million,  and  of  Mullins  ap- 
proximately $51  million;  that  a  substantial  portion  of 
American  Standard's  growth  had  been  through  previous 
mergers  or  acquisitions;  that  prior  to  the  acquisition 
American  Standard  and  Mullins  competed  with  each  other 
in  the  manufacture  and  sale  of  kitchen  sinks,  steel  kitchen 
cabinets,  and  other  products;  that  American  Standard  was 
the  largest  manufacturer  of  kitchen  sinks  in  the  United 
States  and  that  Mullins  ranked  first  in  the  manufacture  of 
steel  kitchen  sinks,  and  that  American  Standard  and  Mullins 
together  accounted  for  approximately  27  percent  of  total 
shipments  of  kitchen  sinks  in  the  United  States,  a  larger 
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share  than  accounted  for  by  any  other  manufacturer;  that 
Mullins  was  the  largest  manufacturer  of  steel  kitchen  cab- 
inets in  the  United  States,  accounting  for  approximately 
30  percent  of  all  shipments  of  such  items;  that  American 
Standard  is  the  largest  manufacturer  of  bathtubs,  account- 
ing for  approximately  30  percent  of  all  bathtub  shipments, 
and  that,  while  Mullins  was  not  previously  engaged  in  the 
manufacture  of  bathtubs,  its  facilities  are  adaptable  to  such 
production  and  American  Standard  plans  to  manufacture 
such  products  in  the  Mullins  plants. 

The  suit  charges  that  actual  and  potential  competition 
between  American  Standard  and  Mullins  in  the  field  of 
kitchen  sinks  and  steel  kitchen  cabinets  will  be  eliminated 
as  a  result  of  the  acquisition,  and  that  potential  competition 
between  the  two  with  respect  to  bathtubs  will  also  be  elimi- 
nated ;  that  the  competitive  structure  of  the  markets  relating 
to  kitchen  sinks,  steel  kitchen  cabinets,  and  bathtubs  will  be 
adversely  affected,  and  that  industrywide  concentration  in 
production,  distribution,  and  sale  of  these  products  will  be 
increased. 

(7)  In  September  1956,  the  Department  filed  a  complaint 
under  section  7  of  the  Clayton  Act  against  Continental  Can 
Co.  in  connection  with  its  proposed  acquisition  of  the  Hazel- 
Atlas  Glass  Co.  The  complaint  was  accompanied  by  a  petition 
for  a  court  order  to  restrain  consummation  of  the  merger 
pending  adjudication  of  its  legality.  The  complaint  alleges 
that  Continental,  with  a  total  net  sales  of  |666  million  in  1955, 
was  engaged  in  the  manufacture  and  sale  of  various  types  of 
containers  and  related  items,  including  metal  cans,  plastic, 
fiber,  and  paper  containers,  and  other  packaging  materials; 
that  the  size  and  position  of  Continental  in  the  container 
industry  were  to  a  great  extent  attributable  to  its  previous 
mergers  and  acquisitions;  and  that  Hazel- Atlas,  with  sales 
in  1955  of  about  $80  million,  was  engaged  in  the  manufacture 
and  sale  of  various  types  of  glass  containers  and  related  items, 
including  wide-mouth  and  narrow-neck  bottles  and  metal 
closures.  It  also  alleges  that  Continental  was  the  second 
largest  manufacturer  of  metal  cans,  in  the  United  States, 
accounting  for  more  than  30  percent  of  total  sales  of  metal 
cans,  and  the  fourth  largest  company  in  the  field  of  plastic 
"squeeze"  bottles,  accounting  for  about  9  percent  of  total 
sales  in  this  field,  while  Hazel-Atlas  was  the  largest  manu- 
facturer of  wide-mouth  glass  bottles  and  the  second  largest 
manufacturer  of  all  glass  bottles  in  the  United  States.  The 
complaint  states  further  that  foods,  beverages,  drugs,  cos- 
metics, and  a  variety  of  other  products  are  packaged  in  metal 
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cans,  plastic  bottles,  and  glass  bottles,  that  manufacturers 
and  possessors  of  these  products  frequently  have  a  choice 
as  to  the  type  of  container  to  use,  and  that  metal  cans  and 
plastic  bottles  manufactured  by  Continental  were  sold  by 
that  company  in  competition  with  glass  bottles  manufactured 
and  sold  by  Hazel-Atlas.  The  complaint  alleges  also  that 
Continental  was  the  second  largest  manufacturer  of  vacuum- 
type  metal  closures  in  the  United  States,  accounting  for 
about  18  percent  of  total  sales,  and  that  these  closures  were 
in  competition  with  the  screw-type  metal  closures  manufac- 
tured and  sold  by  Hazel-Atlas.  In  addition,  the  complaint 
noted  that  Continental  accounted  for  more  than  82  percent 
of  all  fiber  drums  manufactured  in  the  United  States. 

The  Department  of  Justice  charges  that,  if  consummated, 
the  acquisition  would  eliminate  actual  and  potential  compe- 
tition between  the  two  companies —  and  lessen  competition 
in  industry  generally — with  respect  to  the  production  and 
sale  of  metal  cans  and  glass  bottles,  the  production  and  sale 
of  plastic  and  glass  bottles,  and  the  production  and  sale  of 
metal  closures;  and  that  the  combination  of  the  second 
largest  manufacturer  of  metal  cans  with  the  second  largest 
manufacturer  of  glass  bottles  might  give  the  resulting  enter- 
prise a  decisive  advantage  over  its  less  diversified  competitors 
in  the  container  field  and  would  increase  concentration  in 
the  container  industry  generally. 

The  complaint  and  petition  for  restraining  order  followed 
an  attempt  by  the  Department  of  Justice  in  the  preceding 
month  to  obtain  a  restraining  order  on  the  basis  of  a  consent 
decree  outstanding  against  Continental  Can  in  conection 
with  an  antitrust  suit  which  had  been  settled  in  June  1950. 
That  decree  had  included  a  provision  with  respect  to  acquisi- 
tions by  Continental  Can  in  the  field  of  containers.  The 
court  refused  to  issue  the  restraining  order  sought  by  the 
Department  on  the  ground  that  there  was  no  justification 
for  interpreting  the  word  "container"  as  used  in  the  consent 
decree  in  any  wider  sense  than  used  in  the  original  cause, 
which  had  involved  metal  and  fiber  containers  only,  and  that 
the  terms  of  the  decree  therefore  did  not  apply  to  the  merger 
of  Continental  Can  with  a  manufacturer  of  glass  containers. 

The  effort  of  the  Department  of  Justice  to  employ  the 
injunctive  provisions  of  the  Clayton  Act  in  the  present  case, 
in  order  to  restrain  consummation  of  the  acquisition  pending 
final  adjudication  of  the  merits  of  the  complaint,  was  also 
denied. 

(8)  In  October  1956  the  Department  of  Justice  brought 
a  second  suit  under  section  7  against  the  Continental  Can 
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Co.,  in  connection  with  its  acquisition  of  Robert  Gair  Co. 
In  addition  to  a  recital  of  pertinent  information  concerning 
Continental  which  had  been  contained  in  the  earlier  com- 
plaint, it  is  alleged  that  both  companies  produced  for  their 
own  use  and  for  sale  various  important  products  in  common, 
including  basic  and  finished  paperboard  products,  paper  and 
paper-container  products,  and  flexible  packaging  products; 
that  the  paperboard,  paper  container,  and  flexible  packaging 
products  manufactured  by  Continental  were  interchangeable 
with  identical  or  similar  products  manufactured  by  Robert 
Gair;  and  that  with  respect  to  these  products  Continental 
in  1955  had  sales  of  more  than  $120  million  and  Robert  Gair 
of  more  than  $131  million,  out  of  total  sales  of  the  latter 
company  of  $160  million.  The  complaint,  pointing  out  that 
both  companies  had  achieved  much  of  their  growth  and 
integration  by  means  of  mergers  and  acquisitions,  alleges 
that  since  1912  Continental  had  made  more  than  30  acquisi- 
tions, the  majority  consisting  of  manufacturers  and  sellers 
in  some  phase  of  the  container  industry,  and  that  Robert 
Gair  during  the  same  period  had  made  more  than  10  acquisi- 
tions, consisting  chiefly  of  manufacturers  and  sellers  of  vari- 
ous types  of  paper  containers  and  packaging  or  suppliers  of 
materials  used  in  their  manufacture.  It  is  stated  also  that 
the  combined  production  of  Continental  and  Robert  Gair  in 
1955  make  the  merged  enterprise  the  second  largest  in  the 
industry  in  folding  board  and  nonbending  board,  the  third 
largest  in  shipment  of  kraft  paper  bags,  and  the  fifth  largest 
in  container  board,  and  that,  as  a  result  of  the  acquisition, 
4  major  companies  now  account  for  about  30  percent  of  total 
domestic  paperboard  production. 

The  suit  charges  that  the  acquisition  violates  section  7 
because  it  will  eliminate  actual  and  potential  competition 
between  the  two  companies  in  the  production  and  sale  of 
certain  paperboard  products,  of  certain  flexible  packaging 
products  and  of  certain  paper  containers,  and  that  actual  and 
potential  competition  in  these  markets  generally  may  also 
be  lessened;  that  the  addition  of  the  facilities  and  product 
lines  of  Robert  Gair  to  those  of  Continental  may  give  the 
merged  enterprise  a  decisive  competitive  advantage  over  many 
of  its  smaller  single-line  competitors ;  and  that  monopolistic 
tendencies  may  result  because  of  increased  industrywide 
concentration,  because  of  the  combination  of  Continental 
and  Robert  Gair  will  foster  further  mergers  and  acquisitions 
by  their  competitors  "as  a  matter  of  competitive  necessity" 
and  "will  enhance  the  interlocking  corporate  relationships 
among  several  major  competitors  in  the  container  industry," 
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and  because  the  acquisition  in  question  constitutes  a  major 
step  in  a  movement  whereby  the  container  industry  is  being 
converted  from  a  pattern  of  "intense  competition  among 
many  enterprises  to  one  in  which  3  or  4  large  concerns  will 
produce  the  entire  supply." 

(9)  In  November  1956  in  a  complaint  which  dealt  also 
with  alleged  violation  of  the  Sherman  Act,  the  Department  of 
Justice  charged  the  Maryland  and  Virginia  Milk  Producers 
Association,  Inc.,  with  violation  of  section  7  of  the  Clayton 
Act  by  its  acquisition  of  Embassy  Dairy,  Inc.,  in  August 
1954.  Prior  to  that  time,  it  is  alleged,  Embassy  was  the 
largest  dealer  outlet  in  the  Washington  metropolitan  area 
for  milk  produced  and  supplied  by  others  than  the  Maryland 
and  Virginia  Milk  Producers  Association,  purchasing  its 
requirements  of  milk  from  approximately  125  independent 
producers  in  Maryland  and  Virginia  as  well  as  from  suppliers 
in  other  States.  It  is  also  alleged  that  in  sales  to  consumers 
Embassy  competed  principally  with  dealers  purchasing  milk 
from  the  producers  association,  and  that  subsequent  to  this 
acquisition  the  producers  association  controlled  more  than 
92  percent  of  the  production  and  sale  of  milk  to  Washington 
metropolitan  area  dealers. 

As  a  result  of  the  acquisition,  the  suit  charges,  the  sub- 
stantial competitive  activity  of  Embassy  in  the  Washington 
area  has  been  eliminated,  thus  also  eliminating  the  principal 
outlet  for  milk  supplied  by  producers  who  are  not  members 
of  the  association,  and  producers  of  milk  who  formerly  sup- 
plied Embassy  have  been  foreclosed  or  diverted  from  inde- 
pendently supplying  their  milk  to  the  Washington  metropoli- 
tan area. 

(10)  In  December  1956  the  Department  of  Justice  filed 
a  complaint  under  section  7  of  the  Clayton  Act  against  Owens- 
Illinois  Glass  Co.  pursuant  to  acquisition  by  that  company  of 
National  Container  Corp.  The  complaint  recites  that  in  1955 
Owens-Illinois  had  total  sales  of  approximately  $370  million 
and  was  the  largest  domestic  producer  of  glass  containers, 
accounting  for  more  than  one-third  of  all  glass  containers 
manufactured  in  the  United  States ;  and  that  Owens-Illinois 
was  also  one  of  the  Nation's  largest  manufacturers  and  users 
of  shipping  containers,  purchasing  its  entire  requirements  of 
container  board  from  companies  other  than  National  Con- 
tainer. It  alleges  also  that  National  Container  was  the 
Nation's  third  largest  seller  of  shipping  containers  made 
from  container  board,  was  a  completely  integrated  enterprise 
in  this  field,  and  in  1955  had  total  sales  of  approximately  $95 
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million.  The  complaint  alleges  further  that  the  combination 
of  National  Container  and  Owens-Illinois  makes  the  merged 
enterprise  "one  of  the  largest,  if  not  the  largest,  producer  of 
shipping  containers  made  from  container  board  in  the  United 
States  and  1  of  2  glass  container  manufacturers  controlling 
completely  integrated  shipping  container  manufacturing 
facilities";  that  much  of  the  previous  growth  of  both  com- 
panies had  been  achieved  by  mergers  and  acquisitions;  and 
that  since  1930  Owens-Illinois  had  acquired  about  20  com- 
panies, chiefly  in  the  field  of  glass  containers  and  related 
products,  while  National  Container  had  since  1937  acquired 
11  companies  engaged  in  the  manufacture  and  sale  of  con- 
tainer board,  shipping  containers  or  multiwall  paper  bags. 

The  suit  charges  that  the  acquisition  violates  section  7  by 
lessening  actual  and  potential  competition  and  increasing 
the  tendency  to  monopoly  in  the  manufacture  and  sale  of 
glass  containers,  container  board  and  shipping  containers,  by 
lessening  actual  and  potential  competition  in  the  container 
industry  generally,  and  by  increasing  industrywide  concen- 
tration; by  giving  Owens-Illinois  a  decisive  competitive 
advantage  over  many  of  its  smaller  single-line  competitors 
not  readily  able  to  offer  such  a  range  of  product  lines ;  and  by 
fostering  mergers  and  acquisitions  on  the  part  of  other  pro- 
ducers in  the  container  field. 

( 11 )  The  most  recent  suit  filed  by  the  Justice  Department 
under  section  7  of  the  Clayton  Act  is  that  against  Bethlehem 
Steel  Corp.  and  the  Youngstown  Sheet  &  Tube  Co.  in  connec- 
tion with  the  proposed  merger  of  these  two  companies.  The 
complaint  charges  that  the  merger  would  violate  section  7  by 
eliminating  competition  between  Bethlehem  and  Youngstown 
in  the  production  and  sale  of  various  products  of  the  iron 
and  steel  industry,  and  by  weakening  the  competitive  struc- 
ture of  the  iron  and  steel  industry  generally,  by  materially 
increasing  the  degree  of  concentration  among  the  largest  pro- 
ducers in  the  industry  and  by  enhancing  the  competitive 
advantage  of  the  combined  enterprise  over  smaller  producers. 
The  complaint  recites  that  Bethlehem  and  Youngstown  are 
the  second  and  sixth  largest  producers  of  iron  and  steel  in 
the  United  States  and  that  the  companies  are  two  of  the 
largest  manufacturing  companies  in  the  United  States,  with 
sales  of  Bethlehem  in  1955  amounting  to  about  $2.1  billion 
and  sales  of  Youngstown  in  that  year  to  about  §817  million. 
The  complaint  alleges  also  that  4  companies  account  for 
approximately  three-fifths  of  total  steel  ingot  capacity,  with 
Bethlehem  accounting  for  15.6  percent  and  Youngstown  4.5 
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percent  of  such  capacity  as  of  January  1,  1956;  that  as  of 
that  date  the  2  companies  had  varying  percentages  of  total 
production  capacity  for  the  manufacture  of  various  finished 
steel  products ;  and  that  Bethlehem  and  Youngstown  compete 
with  each  other  as  well  as  with  other  producers  in  the  manu- 
facture and  sale  of  a  wide  range  of  products  of  the  iron  and 
steel  industry  and  certain  related  products.  As  part  of  the 
relief  sought  by  this  action,  the  Department  of  Justice  re- 
quests that  the  court  enjoin  the  two  companies  from  proceed- 
ing with  the  merger,  pending  final  adjudication  of  the  merits 
of  the  complaint. 

Two  private  actions  brought  under  section  7  of  the  Clayton 
Act,  although  of  somewhat  limited  scope,  may  also  be  noted 
at  this  point.  One  was  a  suit  brought  by  the  Hamilton 
Watch  Co.  as  a  result  of  the  purchase  of  a  large  minority 
bloc  of  stock  in  that  company  by  the  Benrus  Watch  Co. 
Hamilton  sought  and  obtained  a  preliminary  injunction  in 
the  district  court  forbidding  the  Benrus  Co.  to  vote  its  24 
percent  share  of  Hamilton  stock,  thus  barring  Benrus  from 
representation  on  Hamilton's  board  of  directors.  The  court 
found  that  Benrus  and  Hamilton  ranked  fourth  and  fifth 
nationally  in  the  jeweled  watch  industry,  composed  of  six 
leading  producers,  with  Benrus,  an  importer  of  Swiss  move- 
ments accounting  for  about  10  percent  of  nationally  adver- 
tised branded  watches  and  9  percent  of  all  jeweled  watches 
sold  in  the  United  States,  and  Hamilton  for  about  11  percent 
of  nationally  advertised  branded  jeweled  timepieces  and 
about  6  percent  of  all  jeweled  watches  sold  in  the  country. 
The  court  rejected  the  Benrus  argument  that  the  acquisition 
of  Hamilton  stock  was  for  investment  purposes  only.  The 
action  of  the  district  court  in  granting  a  preliminary  injunc- 
tion on  the  ground  that — 

control  of  Hamilton  and  Benrus  *  *  *  would  have  been  effective 
substantially  to  lessen  competition  in  the  jeweled  watch  industry — 

was  sustained  by  the  Second  Circuit  Court  of  Appeals  which 
concluded  that — 

in  the  light  of  the  evidence  before  the  judge  and  his  findings  not 
unreasonably  derived  therefrom,  we  hold  that  he  surely  did  not 
"abuse"  his  discretion  (114  F.  Supp.  307  (D.  Conn.  1953), 
affirmed  206  F.  2d  738  (2d  Cir.  1953)). 

In  addition,  a  similar  case  was  brought  recently  by  the 
American  Crystal  Sugar  Co.  applying  for  a  preliminary  in- 
junction enjoining  the  Cuban-American  Sugar  Co.  from  vot- 
ing its  shares  of  Crystal's  stock  or  acquiring  any  representa- 
tion on  Crystal's  board  of  directors.  In  refusing  to  issue  such 
an  injunction,  the  court  stated : 
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At  the  present  time  the  defendant  owns  approximately  21 
percent  of  plaintiff's  voting  stock.  The  defendant  has,  since  as 
early  as  1951,  evidenced  a  purpose  to  merge  with  the  plaintiff, 
which  purpose  it  does  not  categorically  disavow  even  now. 

On  June  12,  1956  plaintiff's  present  management  voted  62 
percent  of  plaintiff's  total  outstanding  stock  for  their  slate  of 
directors  and  there  is  little  or  no  possibility  that  defendant  can 
obtain  voting  control,  or  even  representation,  on  the  plaintiff's 
board  of  directors  prior  to  the  trial  of  this  action  *  *  * 

It  is  the  court's  opinion  that  on  the  facts  in  this  case  the  imme- 
diacy of  harm  and  irreparable  damage  to  the  plaintiff  is  so  remote 
as  to  require  a  very  clear  showing  that  defendant's  stock  acquisi- 
tions violate  section  7  of  the  Clayton  Act.  The  plaintiff  here  has 
failed  to  make  such  a  showing  *  *  * 

If  the  court  were  convinced  of  immediacy  of  harm  to  the 
plaintiff  it  would  be  inclined  to  grant  plaintiff's  motion,  at  least 
in  part,  on  its  initial  showing  of  "quantitative  substantiality." 
However,  since  the  court  is  not  so  convinced  and  feels  certain  that 
the  only  purpose  a  preliminary  injunction  would  now  serve  would 
be  to  give  the  plaintiff  a  decided  advantage  in  this  litigation  in 
advance  of  a  full  trial  of  the  issues  with  corresponding  disadvan- 
tages to  the  defendant,  the  motion  is  denied. 

2.    Merger  clearance 

Another  aspect  of  enforcement  activity  relates  to  the  clear- 
ance procedures  which  have  been  established  in  both  the  De- 
partment of  Justice  and  the  Federal  Trade  Commission  to 
consider  the  legality  of  proposed  mergers  or  acquisitions  sub- 
mitted voluntarily  by  the  parties  with  a  request  for  such 
review.  Under  these  clearance  procedures,  the  enforcement 
agency  concerned,  in  effect,  advises  the  parties  by  letter 
whether  based  upon  the  facts  presented,  consummation  of 
the  proposed  transaction  would  subject  the  parties  to  the  risk 
of  adversary  proceedings  instituted  by  the  agency.  Clear- 
ances granted  under  the  program  are  not  legally  binding 
from  a  technical  standpoint,  but  obviously  are  of  consider- 
able practical  importance  in  the  decision  of  the  parties  as  to 
whether  or  not  to  proceed  with  a  proposed  merger  acquisi- 
tion. Although  merger  clearance  activities  have  gradually 
increased  since  the  amendment  of  section  7,  these  activities 
are  still  of  sharply  limited  dimension. 

The  Federal  Trade  Commission 

The  Commission  expresses  its  approval  or  denial  of 
clearance  by  indicating  wrhether  or  not  a  full  investigation 
of  the  proposed  transaction  is  contemplated  if  it  is  con- 
summated. 
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In  the  6-year  period  1951  through  1956,  the  Federal  Trade 
Commission  received  a  total  of  26  requests  for  such  clearance, 
of  which  12  were  withdrawn  because  the  proposed  merger  or 
acquisition  was  either  abandoned  or  completed  before  the 
Commission  gave  any  opinion.  Of  the  other  14  requests  for 
clearance,  6  were  approved,  7  denied,  and  1  was  still  pending 
at  the  end  of  1956.  Of  the  7  proposed  transactions  for  which 
clearance  was  denied,  4  were  afterwards  consummated;  of 
these  4,  formal  proceedings  have  been  instituted  by  the  Fed- 
eral Trade  Commission  in  2  (Pillsbury  Mills  and  Borden), 
the  acquired  company  was  subsequently  divested  in  another, 
and  investigation  by  the  Federal  Trade  Commission  is  still 
pending  in  the  fourth.  With  the  exception  of  the  Pillsbury 
transaction,  which  had  been  submitted  for  clearance  and 
withdrawn  before  the  Commission  expressed  an  opinion,  and 
the  Borden  transaction,  which  was  denied  clearance,  none 
of  the  acquisitions  against  which  complaints  have  been 
brought  by  the  Commission  had  previously  been  submitted. 
The  record  by  years  is  as  follows : 

Total  re-  Withdrawn 

quests  for  or  aban- 

Year  clearance       Approved     Denied        doned      Pending 

1951  

1952  

1953  

1954  

1955  

1956  

Total  26      6       7      12 


The  Department  of  Justice 

The  Department  of  Justice  expresses  its  decision  concern- 
ing a  request  for  clearance  in  terms  of  whether  or  not  it  in- 
tends at  that  time  to  take  action  with  respect  to  the  proposed 
acquisition. 

In  the  4-year  period  1953  through  1956,  the  only  years 
for  which  the  Department  of  Justice  apparently  has  such 
data,  a  total  of  48  requests  for  merger  clearance  were  re- 
ceived by  the  Department,  of  which  10  were  withdrawn  or 
abandoned  before  expression  of  an  opinion.  Of  the  remain- 
ing requests,  24  were  approved,  11  were  denied,  and  3  were 
still  pending  at  the  end  of  1956.  It  may  be  significant  that 
of  the  11  proposed  acquisitions  for  which  clearance  was  de- 
nied by  the  Department  of  Justice,  3  were  nevertheless  sub- 
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6 
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2 
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sequently  consummated  by  the  parties.  In  accordance  with 
its  information  policy  concerning  the  merger  clearance  pro- 
gram, the  Department  has  declined  to  identify  these  three 
cases.  None  of  the  mergers  or  acquisitions  which  were  the 
subject  of  suits  filed  by  the  Department  of  Justice  under 
section  7  had  previously  been  submitted  for  clearance.  The 
record  by  years  is  as  follows : 


Year 

Total 
requests 

Approved 

Denied 

Withdrawn 
or  abandoned 

Pending 

1953 

7 

5 

1 

1 

1954 

12 

7 

1 

4 

1955 

13 

5 

4 

4 

1956 

16 

7 

5 

1 

3 

C.    SUBCOMMITTEE  STUDY  OF  MERGERS 

The  Subcommittee's  study  and  investigation  of  mergers 
and  acquisitions  has  included  public  hearings,  at  which  the 
views  of  economists,  lawyers,  businessmen,  and  Government 
officials  were  presented;  review  of  work  done  my  previous 
congressional  committees  and  by  the  Attorney  General's  com- 
mittee; extensive  research  in  trade  and  professional  litera- 
ture ;  and  the  preparation  of  a  series  of  case  studies  of  actual 
mergers  and  acquisitions  in  recent  years.  The  purpose  of 
this  investigation  has  been  to  assist  the  Subcommittee  in 
identifying  those  aspects  of  the  law  concerning  mergers  and 
acquisitions  or  its  administration,  which  require  improve- 
ment or  clarification,  and  to  obtain  suggestions  or  proposals 
for  such  changes. 

Before  beginning  hearings  on  the  problem  of  corporate 
mergers  and  acquisitions,  the  Subcommittee  took  note  of  the 
recommendations  on  this  subject  contained  in  the  Attorney 
General's  committee  report.  That  committee  made  no  legis- 
lative proposals,  confining  its  recommendations  to  the  courts 
and  enforcement  agencies  as  follows: 

1.  That  the  "congressional  objective  of  establishing  more 
effective  rules  against  mergers,"  provide  "the  main  guide  to 
the  administrative  and  judicial  construction"  of  section  7 
(Attorney  General's  committee  report,  p.  117). 

2.  That  the  legal  test  for  vertical  acquisitions  under  sec- 
tion 7  be  whether  there  is  a  "reasonable  probability  that  the 
merger  will  foreclose  competition  from  a  substantial  share 
of  the  market"  (Attorney  General's  committee  report,  p. 
122). 
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3.  That  the  legal  test  for  horizontal  mergers  under  sec- 
tion 7  be  "whether  the  competition  lost  as  a  result  of  the  mer- 
ger may,  in  the  context  of  the  market  as  a  whole,  constitute 
a  substantial  lessening  of  competition  or  tend  toward  monop- 
oly'' (Attorney  General's  committee  report,  p.  123). 

4.  That  "no  one  pattern  or  proof  can  meet  the  require- 
ments of  all  cases  *  *  *  Thus,  it  wTill  always  be  necessary  to 
analyze  the  effect  of  the  merger  on  relevant  markets  in  suffi- 
cient detail,  given  the  circumstances  of  each  case,  to  permit 
a  reasonable  conclusion  as  to  its  probable  economic  effect" 
(Attorney  General's  committee  report,  p.  123). 

5.  That  section  7's  "tendency-to-monopoly  clause  *  *  * 
should  be  construed  to  slow  an  appreciable  growth  toward 
monopoly  by  even  relatively  minor  acquisitions"  (Attorney 
General's  committee  report,  p.  124). 

Two  sets  of  hearings  were  held  by  the  Subcommittee  on 
the  subject  of  mergers  and  the  antitrust  laws.  The  first  hear- 
ings were  held  around  the  middle  of  1955  and  were  of  a 
somewhat  general  nature,  dealing  with  broad  trends  and 
policy  issues.  The  second  hearings,  held  in  May  of  1956, 
were  devoted  specifically  to  the  consideration  of  pending 
legislation  dealing  with  premerger  notification,  bank  mergers 
and  injunctive  powers  of  the  enforcement  agencies.  Testi- 
mony presented  during  the  first  set  of  hearings  is  sum- 
marized below;  an  analysis  of  the  legislation  considered  by 
the  Subcommittee  at  the  later  hearings,  and  subsequently 
adopted,  is  treated  in  another  section  of  this  report. 

1.    Testimony   of   economists 

The  Subcommittee  received  testimony  from  nine  econo- 
mists on  various  aspects  of  the  merger  problem.  Six  were 
university  professors  of  economics,  two  were  private  eco- 
nomic consultants  and  one  a  labor  union  economist. 

Prof.  M.  A.  Adelman,  of  the  Massachusetts  Institute  of 
Technology,  felt  that  a  stringent  prohibition  on  mergers  is 
justified,  and  expressed  the  hope  that  when  the  courts  or  the 
Federal  Trade  Commission  consider  the  legality  of  a  merger, 
"other  things  being  equal,  they  make  it  somewhat  tougher, 
the  larger  is  the  acquiring  company"  (I,  221).  His  reason 
for  imposing  stricter  requirements  upon  the  larger  firms 
where  mergers  or  acquisitions  are  involved  is  based  upon 
the  more  ready  availability  to  such  firms  of  funds  needed  for 
expansion.  Professor  Adelman  pointed  out  that  the  number 
of  mergers  in  recent  years  is  still  far  below  what  it  was  in 
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the  1920's,  and  that  the  relative  importance  of  a  given  number 
of  mergers  today  is  less  than  in  the  earlier  period  because 
of  the  substantially  larger  total  number  of  business  enter- 
prises in  the  country.  He  also  observed  that  the  recent  report 
of  the  Federal  Trade  Commission  on  Corporate  Mergers  and 
Acquisitions  provides  no  basis  for  judging  the  effects  of  such 
transactions  upon  the  degree  of  concentration  in  the  various 
industries,  and  gives  no  indication  whether  the  effects  of 
mergers  or  acquisitions  may  have  been  reinforced  or  counter- 
acted by  other  developments.  He  urged  that  the  Federal 
Trade  Commission  immediately  undertake  a  study  to  develop 
such  information. 

Prof.  Clare  E.  Griffin,  University  of  Michigan,  observed 
that  although  there  may  be  a  number  of  good  reasons  for 
mergers,  "growth  by  merger  has  a  different  economic  signifi- 
cance than  growth  by  increased  consumer  acceptance"  (I, 
391) .  He  felt,  therefore,  that  the  policy  inherent  in  section  7 
of  the  Clayton  Act  which  distinguishes  between  external  and 
internal  forms  of  growth  was  reasonable  and  wise.  Professor 
Griffin  felt,  also,  that  mergers  in  recent  years  have  been  moti- 
vated to  a  larger  extent  by  managerial  reasons  as  contrasted 
with  those  of  the  1920's,  which  were  often  initiated  for  finan- 
cial reasons.  He  pointed  out  that  it  was  natural  to  expect 
a  large  amount  of  realignment  of  ownership  in  companies 
during  a  period  of  high  business  activity,  such  as  character- 
ized the  last  two  postwar  periods. 

Prof.  Jesse  W.  Markham,  Princeton  University,  formerly 
Director  of  the  Bureau  of  Industrial  Economics  of  the  Fed- 
eral Trade  Commission,  believed  that  the  present  law  is  a 
sufficiently  effective  instrument  in  its  present  form  to  proceed 
against  really  important  mergers,  and  that  no  strengthening 
of  the  law  is  needed.  He  observed  that  the  large  numbers  of 
mergers  in  the  last  few  years  does  not  necessarily  reflect 
adversely  upon  the  effectiveness  of  the  law,  and  that  its 
existence  has  probably  prevented  some  mergers  that  would 
have  otherwise  taken  place.  He  expressed  the  conviction  that 
had  section  7  been  on  the  statute  books  at  the  time  that  the 
United  States  Steel  Corp.  was  created  in  1901,  it  would  have 
been  found  illegal,  and  that  this  would  also  have  been  true 
for  subsequent  acquisitions  by  that  company.  He  stated  that 
while  section  7  applies  to  conglomerate  and  vertical  mergers, 
as  well  as  horizontal,  the  most  clear-cut  cases  of  injury  to 
competition  are  to  be  found  among  transactions  of  the  hori- 
zontal type.  Nevertheless,  Professor  Markham  indicated, 
some  acquisitions  of  the  conglomerate  type  are  now  under 
study  by  the  Federal  Trade  Commission  (I,  420-422). 
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Professor  Markham  urged  the  necessity  of  increased 
appropriations  for  enforcement  of  section  7  and  other  anti- 
trust statutes.  He  pointed  out  that  "the  Federal  Trade  Com- 
mission's budget  is  exactly  the  same  as  that  of  the  Battle 
Monuments  Bureau,  that  the  amount  of  money  allocated  to 
enforce  section  7  is  roughly  the  equivalent  of  the  postage 
and  mailing  allocation  of  the  House  and  the  Senate.  Now 
this,  I  think,  is  putting  a  rather  low  priority  on  antitrust 
matters"  (III,  940). 

Prof.  J.  Fred  Weston  of  the  University  of  California, 
author  of  a  recently  published  study  on  The  Role  of  Mer- 
gers in  the  Growth  of  Large  Firms,  stated  that  mergers  ac- 
counted for  the  high  degree  of  concentration  that  existed  in 
American  industry  around  the  turn  of  the  century,  but  that 
mergers  since  that  time  have  had  a  negligible  effect  on  the 
degree  of  concentration.     Professor  Weston  stated  further: 

I  think  if  you  prevented  all  future  mergers,  that  this  would  have 
a  negligible  effect  on  the  future  concentration  in  the  United  States 
(I,  433). 

Professor  Weston  cited  the  following  factors  which  in  his 
opinion  lead  firms  to  engage  in  mergers  (I,  413)  : 

(1)  The  desire  to  achieve  production  economies  of 
large-scale  and  multiunit  operations; 

(2)  Possibilities  of  achieving  distribution  and  adver- 
tising economies ; 

(3)  Financial  advantages  of  large  size; 

(4)  Strategic  control  of  patents; 

(5)  Acquisition  of  financial  resources; 

(6)  Possibility  of  obtaining  able  managers  and  exec- 
utives ; 

(7)  Tax  advantages; 

(8)  Gains  from  the  sale  of  securities; 

(9)  Gains  of  promoters;  and 

(10)   The  desire  to  limit  competition. 

Professor  Weston  expressed  the  belief  that  despite  the 
large  numbers  of  mergers,  there  is  no  clear  case  that  these 
have  had  undesirable  economic  consequences,  and  that  on 
the  contrary,  much  evidence  exists  for  believing  that  the 
consequences  have  been  desirable.  He  also  cited  the  follow- 
ing reasons  why  mergers  or  acquisitions,  rather  than  internal 
growth,  may  be  used  to  accomplish  business  goals: 

(1)   New   facilities   may   be   acquired   more   quickly 

through  mergers. 
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(2)  The  desired  facilities  may  be  obtained  more 
cheaply  by  purchasing  the  ownership  stock  of  an  exist- 
ing company.  For  many  reasons  the  securities  of  a  com- 
pany may  be  selling  below  replacement  costs  of  the  firm's 
assets. 

(3)  The  desired  new  product,  new  process,  or  new 
organization  may  be  developed  with  less  uncertainty  of 
investment  loss.  The  purchased  facility  may  have  already 
demonstrated  its  revenue-yielding  capacity. 

(4)  Sometimes  it  is  possible  to  finance  an  acquisition 
when  it  would  not  be  possible  to  finance  internal  growth. 
A  large  steel  plant,  for  example,  involves  a  tremendous 
investment.  Steel  capacity  may  be  acquired  through 
merger  through  an  exchange  of  stock  more  quickly  and, 
under  certain  price-cut  conditions,  more  cheaply  than 
could  be  obtained  by  the  facilities  themselves. 

(5)  The  development  of  new  products  and  market 
areas  may  be  accomplished  through  mergers,  thereby 
avoiding  the  necessity  of  combating  difficult  competition 
in  the  early  stages  of  development. 

(6)  Mergers  may  represent  the  most  effective  method 
of  achieving  stability  and  progress  at  certain  stages  of 
industrial  development.  It  may  represent  the  most  ef- 
ficient method  of  combining  facilities  and  disposing  of 
obsolete  and  inefficient  properties. 

(7)  Market  control  may  be  obtained  more  rapidly 
and  with  less  risk  through  mergers  than  by  internal  ex- 
pansion. The  merger  of  two  large  firms  may  result  in 
market  dominance  by  the  combined  firms.  Coordinated 
price  and  output  policies  that  might  be  illegal  by  sepa- 
rate firms  would  be  entirely  respectable  for  a  single,  con- 
solidated enterprise. 

In  the  immediate  postwar  period,  three  special  influences 
explain  the  heightened  merger  activity  which  has  taken  place, 
in  Professor  Weston's  opinion. 

(1)  The  postwar  shortages  gave  an  incentive  to  ex- 
pansion through  mergers  in  that  acquiring  firms  could 
obtain  capacity  more  quickly  through  buying  individual 
firms  than  by  building  new  plants  or  other  facilities. 

(2)  Stock  market  prices  were  relatively  depressed 
after  1946 ;  market  values  of  common  stocks  were  low  in 
relation  to  earnings  levels.  A  company  had  a  value  to 
the  acquirer  greater  than  the  value  placed  on  it  by  the 
existing  stockholders. 
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i  3  i  Without  question,  the  high  level  of  taxation  was 
a  factor  in  the  postwar  period.  One  of  the  great  advan- 
tages to  the  purchaser,  in  addition  to  the  possibility  of 

acquiring  a  tax  loss,  is  that  the  relatively  high  levels 
of  taxes  provide  a  strung  inducement  to  achieve  diver- 
sification through  the  merger  route.  Any  loss  from  the 
acquisition  can  be  offset  against  the  assured  income  from 
the  other  operations  of  the  company  1 1.  414). 

Robert  R.  Nathan,  consulting  economist,  suggested  that 
the  legislation  requiring  advance  registration  of  all  mergers 
above  a  certain  size  would  facilitate  the  work  of  the  enforce- 
ment agencies  in  curbing  undesirable  mergers.  Mr.  Nathan 
also  urged  more  adequate  appropriations  to  permit  more 
vigorous  enforcement  of  section  Till.  601). 

Myron  W.  TVatkins.  consulting  economist,  proposed  that 
as  part  of  a  reorganization  of  the  powers  and  responsibilities 

the  antitrust  enforcement  agencies,  the  Department  of 
Justice  be  given  exclusive  authority  to  enforce  section  7  oi 
the  Clayton  Act  (1, 265).  Mr.  TVatkins  believed  emphatically 
that  the  laws  with  respect  to  mergers  and  acquisitions  are 
aimed  at  a  course  of  business  conduct  rather  than  at  a  busi- 
ness condition,  and  that  the  criterion  properly  applicable 
to  such  transactions  is  the  intent  which  motivates  them 
.1.  271). 

Solomon  Barkin.  research  director  of  the  textile-workers 
union,  stated  that : 

Industrial  giants  created  since  the  end  of  the  war  by  bus:, 
mergers  now  dominate  the  textile  yarn,  woven  fabric,  and  finish- 
ing and  converting  industry,  previously  considered  typically  com- 
petitive^— 

and  that  the  merger  movement  in  this  industry  is  still  in 
process.  He  stated  that  the  opportunity  for  mergers,  encour- 
aged through  tax  provisions  and  other  financial  arrange- 
ments, discourages  established  concerns  from  efforts  at 
rehabilitation    and    inclines    them    to    solve    their    business 

lems  through  merger.  "The  alluring  opportnni 
profits  through  mergers  captivated  many  managements  who 
feared  the  competitive  path."  thus  accelerating  the  liquida- 
tion of  plants  in  many  communities  which  have  thereby 
suffered  serious  economic  disturbance  ill.  763).  He  seated 
emphatically  that  textile  companies  which  have  grown  great 
by  mergers  and  acquisitions  have  radically  changed  the 
structure  of  the  industry,  dominating  price  and  production 
practices,  and  substantially  reducing  competition  in  a  num- 
ber of  direct  and  indirect  wavs.    To  meet  the  merger  threat, 
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Mr.  Barkin  recommended  that  the  subcommittee  consider 
a  course  of  action  embodying  the  following  main  points : 

(i)  Remedial  action  to  inhibit  mergers  primarily 
designed  to  exploit  tax  advantages; 

(2)  Federal  incorporation  of  giant  corporations; 

(3)  Imposition  of  a  special  tax  upon  the  financial 
gains  of  large  corporations  which  abandon  plants,  the 
revenue  to  be  used  for  assistance  to  the  local  communi- 
ties affected  (II,  764). 

Prof.  Richard  Heflebower,  of  Northwestern  University, 
expressed  the  belief  that  the  Congress  was  wise  is  not  pro- 
viding exact  guides  as  to  whether  a  proposed  merger  would 
result  in  a  substantial  lessening  of  competition.  In  his 
opinion,  an  attempt  to  provide  such  a  definition  would  be 
of  little  real  help  in  that  the  only  mergers  for  which  per 
se  rules  could  properly  be  established  at  this  time  are  obvi- 
ously illegal  under  the  present  law.  He  urged  expanded 
appropriations  for  the  Federal  Trade  Commission  to  permit 
the  type  of  economic  appraisal  in  each  case  which  he  regards 
as  necessary  to  effectuate  the  congressional  purpose. 

Professor  Heflebower  observed  that  two  types  of  mergers 
are  not  now  clearly  covered  under  section  7  of  the  Clayton 
Act.  The  first  refers  to  mergers  of  companies  between  which 
there  may  have  been  no  actual  competition  in  any  geographic 
or  product  market  prior  to  the  merger,  but  where  there  is  a 
substantial  amount  of  potential  competition  in  the  sense 
that  one  of  the  companies  was  a  potential  entry  into  the 
market  of  the  other.  The  second  refers  to  conglomerate  mer- 
gers of  companies  between  which  there  is  neither  actual  nor 
potential  competition. 

While  the  report  of  the  committee  of  the  Congress  which  spon- 
sored the  new  section  7  states  that  the  amendment  did  not  cover  con- 
glomerate mergers,  I  cannot  see  that  the  law  as  enacted  actually 
deals  with  them  except  in  extreme  cases  (III,  982). 

In  Professor  Heflebower's  opinion,  the  conglomerate  mergers 
are  as  much  a  sociopolitical  problem  as  an  economic  one  and 
the  enforcement  of  section  7,  by  blocking  other  mergers  routes, 
may  augment  the  tendency  toward  mergers  of  this  sort. 

Prof.  Corwin  D.  Edwards,  University  of  Chicago,  stated 
that  the  operation  of  section  7  to  date  has  been  disappoint- 
ing, and  suggested  that  Congress  provide  greater  financial 
support  to  the  enforcement  agencies.  It  would  also  be  help- 
ful, he  believes,  if  mergers  could  be  dealt  with  by  adminis- 
trative processes  less  extensive  and  elaborate  than  at  pres- 
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ent.    Professor  Edwards  suggested  the  desirability  of  shift- 
ing the  burden  of  proof  in  certain  classes  of  mergers. 

Where  the  presumption  is  very  strong  that  a  merger  will  have  an 
adverse  effect  on  competition,  we  might  make  it  a  rebuttal  pre- 
sumption in  the  law  for  certain  classes  of  mergers,  thereby  enabling 
the  enforcement  agencies  to  move  somewhat  faster  (VI,  2263). 

The  purpose  of  this  approach  would  be  to  empower  the 
Federal  Trade  Commission  to  disapprove  certain  partic- 
ularly dangerous  types  of  mergers  by  rather  a  summary 
process,  unless  the  companies  involved  took  the  burden  of 
showing  that  the  apparent  danger  did  not  really  exist. 

In  commenting  upon  a  proposal  by  Prof.  Louis  B. 
Schwartz  that  the  Government  be  empowered  to  prevent 
integration,  unless  a  satisfactory  demonstration  is  made 
that  such  integration  is  justified  by  production  or  distribu- 
tion economies,  Professor  Edwards  expressed  doubts  con- 
cerning the  reliability  of  such  a  standard  in  view  of  inade- 
quacies of  present  economic  knowledge  in  this  field. 

2.    Testimony  of  attorneys 

Five  members  of  the  bar  presented  their  views  concern- 
ing corporate  mergers  and  acquisitions  to  the  Subcommittee. 
All  were  specialists  in  the  field  of  antitrust,  including  several 
prominent  law  school  professors.  Their  testimony  will  be 
briefly  summarized. 

Prof.  Eugene  V.  Rostow,  dean  of  the  Yale  Law  School, 
expressed  the  belief  that  the  Attorney  General's  committee, 
of  which  he  had  been  a  member,  should  have  gone  somewhat 
further  than  it  did  in  commenting  on  the  adequacy  of  the 
enforcement  of  section  7.  He  referred  to  his  dissenting  re- 
marks in  the  report  of  that  committee,  in  which  he 
pointed  to — 

the  conspicuous  failure  of  the  Department  of  Justice  and  the 
Federal  Trade  Commission  to  undertake  seriously  the  enforce- 
ment of  section  7  of  the  Clayton  Act.  In  the  midst  of  a  merger 
movement  raising  obvious  antitrust  questions  in  almost  every 
day's  newspaper,  it  is,  in  my  view,  a  defect  of  the  report  that  we 
have  not  urged  prompt  action  in  an  appropriate  case  to  obtain 
an  authoritative  clarification  of  section  7  (Attorney  General's  com- 
mittee report,  p.  386). 

Prof.  Milton  Handler,  Columbia  University  Law  School, 
and  a  member  of  the  Attorney  General's  committee,  stated 
that  in  amending  section  7  of  the  Clayton  Act  Congress 
clearly  intended  to  provide  a  stricter  legal  standard  than 
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that  which  was  applicable  under  the  Sherman  Act,  "but  how 
much  stricter  it  did  not  reveal"  (I,  45).  He  agreed  with 
the  views  expressed  by  the  majority  of  the  Attorney  General's 
committee  eschewing  any  rigid  per  se  rule  in  determining 
the  legality  of  mergers  and  urging  that  a  value  judgment 
be  made  in  each  case  on  the  basis  of  all  the  relevant  facts. 
He  suggested  that  the  time  had  come  for  Congress  to  appraise 
the  administration  of  section  7  of  the  Clayton  Act  in  the 
5  years  since  the  amendment  had  been  enacted. 

Prof.  Louis  B.  Schwartz,  University  of  Pennsylvania 
Law  School  and  a  member  of  the  Attorney  General's  com- 
mittee, proposed  that  the  Subcommittee  address  itself  not 
only  to  the  problem  of  preventing  excessive  concentration 
resulting  from  mergers  and  acquisitions,  but  also  to  the 
problem  of  existing  "superconcentrations"  and  how  to  re- 
organize them  into  units  justifiable  on  grounds  of  "tech- 
nological necessity"  (I,  217).  He  proposed  that  the  Sub- 
committee consider  a  program  based  upon  the  following 
three  principles: 

(1)  "Leading  firms  to  be  subject  to  a  flat  prohibition 
against  acquiring  the  capital  assets  or  control  of  existing 
businesses."  Professor  Schwartz  argued  that  the  effect  of 
such  a  prohibition  would  be  to  require  such  firms  to  build 
new  facilities  to  meet  expansion  needs,  thus  adding  to  the 
economic  resources  of  the  country,  as  contrasted  with 
mergers  or  acquisitions  which  merely  serve  to  rearrange  con- 
trol of  existing  resources. 

(2)  Legal  examptions  for  mergers  or  acquisitions  involv- 
ing small  units,  even  if  such  units  have  previously  been  in 
competition  with  each  other. 

(3)  A  system  of  advance  approval  by  an  appropriate 
public  body  for  mergers  and  acquisitions  involving  com- 
panies of  intermediate  size.  For  this  intermediate  group 
Professor  Schwartz  would  adopt  the  proposal  sponsored  by 
the  Temporary  National  Economic  Committee  in  1940,  and 
endorsed  more  recently  by  the  Committee  on  Cartels  and 
Monopoly  of  the  Twentieth  Century  Fund,  under  which  the 
burden  of  proof  would  be  upon  the  merging  companies  to 
show  that  a  proposed  transaction  was  technologically  jus- 
tified and  consistent  with  the  public  interest  (I,  218). 

Prof.  Donald  F.  Turner,  of  the  Harvard  Law  School,  a 
conferee  of  the  Attorney  General's  committee,  pointed  out 
that  the  financial  power  of  large  companies  generally  permits 
them  to  make  the  best  offers  for  acquisitions  of  small  com- 
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panies  which  contemplate  selling  out.  Such  smaller  firms 
are  sometimes  obtained  at  prices  in  excess  of  their  value  as 
independent  concerns,  in  order  to  eliminate  a  competitor 
from  the  field.  He  emphasized  that  the  importance  of  a 
strong  antimerger  statute  lies  not  only  in  maintaining  exist- 
ing competition  in  various  industries,  but  also  in  its  potential 
influence  to  expand  such  competition  since  normal  business 
growth  and  development  will,  if  not  counteracted  by  con- 
solidations, tend  to  erode  the  position  of  existing  concentra- 
tion of  power. 

It  seems  to  me  quite  likely  that  if  we  had  had  a  very  strong  anti- 
merger statute,  concurrently  with  the  Sherman  Act  in  1890,  that 
the  existing  pattern  of  industrial  concentration  would  be  consider- 
ably different  from  what  it  is  now ;  and  if  such  a  statute  were  put 
into  effect  now  it  seems  to  me  that  over  the  course  of  time  a  lot 
of  existing  concentrations  might  well  be  decreased  just  by  the 
changes  that  come  in   (I,  246). 

Professor  Turner  associated  himself  in  general  with  the 
suggestions  made  by  Professor  Schwartz  for  a  more  exten- 
sive merger  statute.  He  believed  it  quite  possible  that  effec- 
tive enforcement  of  Section  7  would  be  seriously  hindered  by 
the  Federal  Trade  Commission's  opinion  in  the  Pillsbury 
case,  as  endorsed  by  the  Attorney  General's  committee,  which 
stressed  the  desirability  of  a  rule  of  reason  and  the  necessity 
of  studying  a  large  body  of  economic  data  before  determining 
the  legality  of  a  merger.  He  stated  that  while  it  is  reasonable 
for  the  Federal  Trade  Commission  to  investigate  the  market 
facts  in  a  merger  case  sufficiently  to  form  a  rational  judg- 
ment, the  Commission  could  interpret  the  law  to  require  a 
more  limited  economic  investigation  than  was  suggested  in 
the  Pillsbury  opinion  (I,  262) .  He  suggested  that  if  economic 
studies  showed  that  mergers  involving  firms  above  a  given 
relative  size  were  likely  to  have  adverse  competitive  effects 
"we  could  then  dispense  with  the  requiremnt  of  showing  the 
probability  of  harm  in  each  particular  case,  even  though  a 
considerable  number  of  innocuous  mergers  might  thereby  be 
prevented"  (I,  248).  In  order  to  avoid  the  proscription  of 
significantly  beneficial  mergers  by  this  approach,  he  suggested 
the  desirability  of  providing  for  affirmative  justification 
along  certain  lines  in  such  cases. 

Professor  Turner  suggested  the  feasibility  of  a  per  se  rule 
which  might  make  presumptively  illegal  any  horizontal 
merger  involving  firms  which  together  account  for  15  per- 
cent of  the  goods  in  any  market,  and  any  vertical  merger 
which  foreclosed  others  from  a  specified  percentage  of  the 
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consuming  market  or  from  access  to  a  specified  percentage 
of  raw  materials  or  supplies.  He  indicated  that  in  such  cases 
exception  could  be  made  where  the  acquired  firm  is  in  insol- 
vent or  failing  condition,  or  where  the  consolidation  would 
clearly  result  in  substantial  operating  economies,  in  which 
event  the  burden  of  proof  would  be  on  those  supporting  the 
merger  to  make  a  satisfactory  showing  along  this  line. 

The  legislative  history  of  section  7,  in  Professor  Turner's 
opinion,  clearly  eliminates  the  application  of  a  rule  of  reason 
such  as  is  applied  in  Sherman  Act  cases.  He  conceded,  how- 
ever, that  there  is  room  for  argument  as  to  how  far  the  legal 
standard  applicable  under  section  7  goes  toward  a  per  se 
approach.  He  recommended  that  the  law  might  appropriately 
be  amended  to  provide  that  merger  shall  be  illegal  wherever 
the  acquiring  or  acquired  firm  has  a  substantial  share  of  the 
market,  "in  other  words,  where  the  putting  of  the  two  firms 
together  is  likely  to  increase  market  power"  (I,  263). 

H.  A.  Toulmin,  Jr.,  a  private  practitioner,  recommended 
legal  screening  of  mergers  or  acquisitions  in  advance  of  their 
consummation  in  order  to  avoid  the  difficulty  of  attempting 
to  unscramble  such  transactions  after  the  damage  had  been 
done.  He  criticized  the  Attorney  General's  committee  for 
failing  to  recommend  "pretrial  means  of  determining  what  is 
and  what  is  not  a  valid  merger.  This  should  not  be  left  to 
individual  judgment  of  the  Department  of  Justice  without 
more  detailed  congressional  direction"  (II,  553).  Mr.  Toul- 
min expressed  the  belief  that  under  present  legal  standards 
mergers  are  legally  possible  which  in  fact  are  injurious  to 
the  public  and  violate  the  spirit  but  not  the  letter  of  the  law. 

3.    Testimony  of  Businessmen 

As  part  of  the  Subcommittee's  study  of  the  causes  and 
effects  of  business  mergers  and  acquisitions,  it  was  particu- 
larly interested  in  hearing  businessmen's  views  as  to  the  prac- 
tical considerations  involved  in  such  transactions.  Accord- 
ingly, executives  of  corporations  which  had  been  involved  in 
several  of  the  most  important  actual  or  proposed  mergers  in 
recent  years  were  requested  to  testify  before  the  Subcom- 
mittee concerning  the  business  reasons  which  had  prompted 
such  mergers,  the  methods  by  which  they  had  been  financed, 
the  views  of  the  companies  involved  as  to  the  effects  upon 
competition,  and  the  suggestions  for  improving  the  law  or 
its  administration. 

The  business  witnesses  included  officers  from  three  inde- 
pendent   automobile    manufacturing    companies — American 
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Motors  Corp.,  Studebaker-Packard  Corp.,  and  Kaiser  Motors 
Corp. — who  testified  concerning  the  mergers  by  which  each 
had  recently  been  formed;  of  the  Bethlehem  Steel  Corp.  and 
the  Youngstown  Sheet  &  Tube  Co.,  concerning  the  proposed 
merger  of  these  companies  which  was  still  pending;  of  the 
Olin-Alathieson  Chemical  Corp.  concerning  its  series  of 
mergers  and  acquisitions  in  the  chemicals,  metals,  and  related 
fields ;  of  the  Borden  Co.  concerning  its  series  of  acquisitions 
in  the  dairy  and  chemical  industries;  and  of  the  Burlington 
Mills  Corp.  concerning  its  series  of  acquisitions  in  the  textiles 
industry.  A  statement  was  present  by  the  National  Asso- 
ciation of  Manufacturers  concerning  the  views  of  that  busi- 
ness organization  concerning  the  operation  of  the  merger 
statute. 

(a)  Auto  industry. — George  A.  Romney,  president, 
American  Motors  Corp.,  described  the  considerations  leading 
to  the  establishment  of  his  company  by  the  merger  of  the 
Hudson  Motor  Car  Co.,  with  the  Nash-Kelvinator  Corp.  in 
May  1954.  Hudson  was  merged  into  Nash-Kelvinator  by  an 
exchange  of  stock  and  the  name  of  the  latter  changed  to 
American  Motors.  The  Department  of  Justice  gave  its 
approval  to  the  merger  in  advance  of  its  consummation. 

American  Motors  now  manufactures  the  Hudson,  Nash, 
and  Rambler  automobiles  and  Kelvinator  and  Leonard  house- 
hold appliances.  The  company  is  also  a  major  producer  of 
injection-molded  plastic  parts,  thermostatic  and  pressure 
controls  for  automobiles  and  appliances. 

In  its  last  fiscal  year  prior  to  the  merger,  Nash-Kelvinator 
enjoyed  net  sales  of  more  than  $480  million  and  earnings 
after  taxes  of  more  than  $14  million.  It  had  total  assets  of 
more  than  $230  million.  It  was  a  highly  integrated  manu- 
facturing company  with  facilities  for  forgings,  castings, 
stampings,  transmissions,  axles,  engines,  and  bodies  as  well 
as  for  the  manufacture  of  refrigerators,  ranges,  and  other 
major  appliances.  In  1953  it  ranked  fifth  in  volume  of  auto- 
mobiles produced  and  accounted  for  2.2  percent  of  total  pas- 
senger car  sales  in  the  industry.  A  year  earlier  its  percentage 
of  the  industry  total  had  been  3.5  percent. 

The  Hudson  Motor  Car  Co.  in  1953  had  net  sales  of  almost 
$200  million  and  assets  of  more  than  $120  million.  In  that 
year  its  proportion  of  total  passenger  car  sales  was  1.2  per- 
cent. In  the  preceding  year  it  had  been  1.7  percent. 

The  slump  in  passenger  car  sales  had  been  felt  particu- 
larly by  the  smaller  companies.  Some  of  their  dealers  were 
forced  out  of  business  while  others  lacked  adequate  credit 
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for  normal  operations.  With  fewer  dealers,  both  Nash- 
Kelvinator  and  Hudson  experienced  sharp  reductions  in  their 
volume  of  sales.  Mr.  Romney  pointed  out  that  the  smaller 
companies  in  the  industry  were  at  a  competitive  disadvantage 
in  terms  of  size  and  volume  operations  compared  with  the 
major  producers — 

The  outstanding  example  of  the  advantage  of  size  is  body-tool- 
ing cost — the  largest  single  cost  in  an  automobile.  Since  World 
War  II  body-tooling  costs  have  increased  4  or  5  times  from  pre- 
war. Today,  to  tool  a  complete  body  for  single-plan  production 
costs  in  the  area  of  $20  million. 

Of  course,  the  cost  of  tooling  a  body  in  a  multiplant  company 
is  many  times  even  this  figure.  Since  this  outlay  of  money  has  to 
be  written  off  over  the  number  of  cars  produced  by  tthe  tooling,  it 
is  obvious  that  the  larger  the  number  of  cars  the  lower  is  the  tool- 
ing cost  per  unit.  With  the  sizable  amount  of  money  involved, 
this  is  a  most  significant  factor. 

It  is  a  well-known  fact  that  the  Big  Three  operate  with  rela- 
tively few  basic  bodies.  For  example,  Ford  has  2  and  General 
Motors  has  3,  and  Chrysler  has  2. 

Before  the  merger,  Hudson  had  two  and  Nash  had  two.  So 
Hudson  and  Nash  together  used  more  basic  bodies  than  either 
Ford  or  General  Motors  or  Chrysler. 

While  the  reasons  for  the  merger  were  many,  the  paramount 
one  was  this : 

Because  of  the  compatibility  of  Nash  and  Hudson  bodies — 
they  were  the  only  2  American  companies  using  the  advanced 
monocoque  body,  or  single-unit  type,  body  construction — we  saw 
an  opportunity  to  take  swift  advantage  of  building  the  2  lines  of 
cars  with  one  basic  body.  This  use  of  common  tooling  for  more 
than  one  make  of  car  was  perhaps  the  biggest  single  manufacturing 
and  tooling  advantage  enjoyed  by  the  Big  Three  and  our  ability  to 
adopt  this  approach  with  Nash  and  Hudson  wrould  enormously 
improve  our  ability  to  compete  (I,  447-448). 

Under  the  terms  of  the  merger  the  automobile  dealer 
organizations  were  maintained  intact.  Mr.  Romney  stated 
that  most  of  these  dealers  were  making  susbtantially  more 
profits  than  the  year  before,  when  many  had  operated  in  the 
red.  During  the  first  5  months  of  1955,  American  Motors 
accounted  for  2.46  percent  of  factory  sales  for  the  entire 
industry,  as  against  a  combined  Nash-Hudson  total  of  1.69 
percent  in  the  same  period  in  the  preceding  year. 

Within  6  months  of  the  merger,  several  important  manu- 
facturing and  distribution  economies  had  been  achieved. 
About  $15  million  was  saved  in  1955  model  tooling;  car 
manufacturing  and  assembly  operations  and  parts  produc- 
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tion  were  concentrated,  to  provide  more  efficient  utilization 
of  existing  capacity;  and  the  pooling  of  advertising  funds 
enabled  the  new  company  to  increase  markedly  the  effective- 
ness of  such  expenditures. 

While  our  advertising  budgets  still  are  modest  compared  to 
Big  Three  totals  *  *  *  Hudson  and  Nash  dollars  *  *  *  are 
working  harder,  and  getter  more  results,  than  comparable  sums 
spent  individually  by  Hudson  and  Nash  on  a  sporadic  basis  in  the 
past  (I,  451). 

Mr.  Romney  was  frank  in  pointing  out  that  the  results 
of  the  merger  were  not  all  on  the  plus  side.  Consolidation 
of  automobile  manufacturing  operations  resulted  in  sub- 
stantial employee  dislocation  and  the  idling  of  certain 
facilities,  and  substantial  losses  were  experienced  in  the 
early  months  following  the  changeover.  The  net  result, 
however,  had  been  to  strengthen  the  financial  position  of 
the  company,  which  is  now  operating  in  the  black,  thus 
making  American  Motors  a  more  significant  competitive 
factor  in  the  industry. 

Mr.  Romney  expressed  the  judgment  that  the  automobile 
industry  is  highly  competitive: 

To  an  unparalleled  extent — I  do  not  say  to  a  complete  extent, 
but  to  an  unparalleled  extent — the  larger  companies  have  not 
reached  their  present  positions  through  practices  or  policies  that 
are,  in  and  of  themselves,  subject  to  criticism  of  competitors  or 
customers  (I,  454). 

He  observed,  however,  that  the  present  size  of  General 
Motors,  Ford  and  Chrysler  creates  certain  marked  competi- 
tive advantages  such  as  in  their  ability  to  influence  con- 
sumer preference  and  in  substantial  degree  shape  consumer 
preferences  for  passenger-car  styling. 

In  an  industry  where  style  is  a  primary  sales  tool,  public  ac- 
ceptance of  a  styling  approach  can  be  achieved  by  the  sheer 
impact  of  product  volume.  Familiarity  helps  shape  styling  pref- 
erences. *  *  * 

Styling  or  product  innovations,  undertaken  by  a  company 
doing  50,  30,  or  20  percent  of  the  business,  are  more  certain  of 
public  acceptance  than  equally  good  or  better  innovations  by 
smaller  firms.  *  *  * 

Only  in  the  passenger  car  do  people  still  have  the  misconcep- 
tion— and  it  is  a  misconception — that  weight  and  bulk  are  an 
advantage,  and  that  you  have  got  to  have  weight  and  bulk  in 
order  to  have  American  standards  of  comfort,  spaciousness,  and 
safety.  *  *  * 
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The  smaller  company  faces  a  tougher  job  of  building  customer 
familiarity  with  its  product  improvements  because  of  its  smaller 
relative  volume  and  lesser  advertising,  sales  and  promotion  ex- 
penditures  (I,  455-456). 

Mr.  Romney  expressed  the  belief  that  sheer  size  is  also 
an  important  competitive  factor  in  the  area  of  labor  con- 
tracts and  labor  costs.  He  contended  that  while  "pattern 
bargaining"  was  not  an  element  in  the  decision  of  Nash  and 
Hudson  to  merge,  it  has  been  "an  important  factor  in  the 
recent  trend  toward  mergers  and  liquidations  of  industrial 
enterprises"  (I,  459). 

Results  of  operations  of  the  American  Motors  Corp.  sub- 
sequent to  Mr.  Romney's  testimony  may  be  briefly  noted  at 
this  point.  In  the  year  1955  the  company  produced  about 
170,000  cars ;  in  1956  it  produced  approximately  104,000  cars. 
These  figures  compare  wTith  combined  production  of  Nash 
and  Hudson  of  about  115,000  cars  in  the  year  1954.  For  the 
fiscal  year  ended  September  30,  1955,  the  company  reported 
a  net  loss  of  about  $7  million.  For  the  fiscal  year  ended 
September  30,  1956,  the  company  reported  a  net  loss  of  about 
$19.7  million  after  giving  effect  to  a  nonrecurring  profit  of 
about  $10.7  million  from  the  sale  of  a  subsidiary  and  to  tax 
credits  of  about  $1.5  million.  Sales  for  the  1956  fiscal  year 
wrere  about  $ 40S  million  as  against  $441  million  in  the  previ- 
ous year.  For  the  fiscal  year  ended  September  30,  1954,  the 
company  reported  a  net  loss  of  about  $11.1  million  after 
taking  a  tax  credit  of  about  $11.5  million.  Although  operating 
results  of  the  various  divisions  of  the  company  are  not  broken 
down  in  public  financial  statements,  the  company  has  indi- 
cated that  the  automobile  division  suffered  a  "sizable  loss" 
in  the  fiscal  year  1956  as  contrasted  with  the  appliance  divi- 
sion which  had  one  of  the  most  profitable  years  in  its  history. 
The  company  has  also  stated  publicly  that  it  has  taken  fur- 
ther steps  to  reduce  automotive  production  and  distribution 
costs  and  expects  that  such  expenses  in  fiscal  year  1957  will 
be  about  $23  million  below  those  incurred  in  1956.  The  re- 
sult of  such  savings,  it  is  stated,  would  be  to  reduce  the  com- 
pany's break-even  point  in  automobile  production  to  under 
150,000  cars  per  year. 

"This  means  American  Motors  should  operate  profitably  in  1957 
if  it  produces  and  sells  about  30.000  more  cars  than  in  1956" 
(Wall  Street  Journal,  December  17,  1956). 

Edgar  F.  Kaiser,  president,  Kaiser  Motors  Corp.,  sum- 
marized for  the  Subcommittee  the  circumstances  leading  to 
the  acquisition  by  his  company  of  the  automotive  assets  of 
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Willys-Overland,  Inc.,  in  April  1953,  for  a  purchase  price  of 
about  $60  million,  which  was  paid  in  cash  either  directly 
to  Willys-Overland  or  to  creditors  of  that  company.  No 
securities  were  issued  to  Willys-Overland  or  its  stockholders 
in  connection  with  this  transaction.  The  acquisition  was 
cleared  in  advance  by  the  Federal  Trade  Commission. 

Kaiser  Motors  had  been  organized  under  the  name  of 
Kaiser-Frazer  Corp.  in  1945.  Immediately  prior  to  the  1953 
acquisition  Kaiser  Motors  had  been  operating  at  a  substan- 
tial loss.  In  acquiring  Willys,  Kaiser  obtained  an  earning 
asset  against  which  such  losses  could  be  offset  for  tax  pur- 
poses. Mr.  Kaiser  stated  that  this  was  not  a  basic  factor 
in  the  decision  to  merge  Kaiser  and  Willys;  Kaiser  was 
primarily  interested  in  diversifiying  its  operations,  and 
Willys,  whose  production  was  largely  in  the  military  and 
commercial  field,  offered  such  an  opportunity.  In  1952 
Willys  had  produced  about  116,000  commercial  and  military 
vehicles,  approximately  10  percent  of  the  national  total,  as 
compared  with  about  49,000  passenger  automobiles,  which 
represented  about  1.1  percent  of  the  national  total.  Kaiser 
was  already  established  in  the  passenger-car  business  and 
had  a  distribution  organization  in  this  field  which  could  be 
supplemented  by  the  established  distribution  position  of 
Willys  in  the  commercial  field. 

Within  a  few  months  practically  all  the  activities  of  the 
two  organizations  had  been  integrated  and  were  being  car- 
ried on  as  a  single  business.  Mr.  Kaiser  expressed  the  judg- 
ment that  acquisition  of  the  Willys  asset  had  made  the 
combined  companies  more  competitive  than  if  both  had 
continued  to  operate  individually.  Sales  of  the  expanded 
company  and  its  subsidiaries  in  1954  totaled  about  $212 
million.  During  that  year  it  sold  about  23,000  passenger 
vehicles,  or  0.41  percent  of  the  total  factory  sales  for  the 
industry,  and  about  75,000  commercial  and  military  vehicles, 
or  7.3  percent  of  the  national  total. 

(In  1955,  subsequent  to  Mr.  Kaiser's  testimony,  Kaiser 
Motors  Corp.,  now  known  as  Kaiser  Industries  Corp.,  en- 
tirely discontinued  the  production  and  sale  of  passenger 
cars,  although  it  is  still  engaged  in  the  manufacture  of  jeeps 
and  commercial  vehicles.) 

James  J.  Nance,  president,  Studebaker-Packard  Corp., 
described  the  background  of  the  merger  of  the  Studebaker 
and  Packard  companies  which  had  been  accomplished  by 
an  exchange  of  stock  for  assets.  He  pointed  out  that  although 
Studebaker-Packard  has  one  of  the  smaller  shares  of  the 
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passenger-car  market,  the  word  "small"  is  a  relative  term 
as  it  applies  to  this  industry,  and  that,  by  standards  of 
industry  generally,  there  are  no  small  companies  in  the 
automobile  manufacturing  business.  Studebaker-Packard 
Corp.,  for  example,  ranks  among  the  hundred  largest  cor- 
porations in  the  United  States.  Furthermore,  "the  auto- 
mobile market  is  so  huge  that  a  company  securing  only  a 
relatively  small  percent  of  the  total  business  can  operate 
profitably  and  soundly,  assuming  that  its  whole  operations 
are  basically  efficient"  (II,  860). 

Mr.  Nance  laid  considerable  stress  upon  the  substantial 
postwar  increase  in  the  costs  of  tooling  for  new  models.  Such 
costs  had  increased  more  than  200  percent  over  the  imme- 
diate postwar  period,  as  compared  with  increases  of  about 
35  percent  in  gross  labor  rates  and  about  15  percent  in  auto- 
mobile prices.  The  cost  of  tooling  in  the  automobile  industry 
is  so  large  a  factor  that  the  sharp  increases  in  such  costs  were 
disproportionately  higher  for  the  single-line  producer  and 
worked  to  the  competitive  advantage  of  the  multiple-line 
producers. 

In  about  August  of  1953,  when  the  backlog  of  pent-up  post- 
war demand  for  automobiles  was  satisfied,  the  industry  entered 
a  market  for  which  many  have  said  was,  and  still  is,  the  most  highly 
competitive  in  its  history.  The  buffeting  of  this  furious  competi- 
tion brought  into  sharp  outline  any  competitive  deficiencies  of  any 
producer  in  the  industry  (II,  864). 

At  about  this  time  the  economic  position  of  both  Stude- 
baker  and  Packard,  which  had  been  important  prime  con- 
tractors in  the  production  of  jet  engines,  was  seriously  ag- 
gravated by  the  virtual  elimination  of  defense  business. 
Traditionally,  Packard  had  competed  in  the  higher  price 
market  and  Studebaker  in  the  lower  price  field.  "The  com- 
bination resulted  in  a  company  with  car  lines  which  comple- 
ment each  other  and  whose  dealers  are  not  competitive  with 
each  other"  (II,  866),  and  the  company  plans  to  sell  both 
the  Packard  and  Studebaker  lines  in  certain  areas  through 
single  dealers.  Aside  from  these  marketing  advantages,  the 
merger  offered  the  "potential  advantages  of  common  tooling, 
common  parts  and  components,  consolidation  of  facilities, 
and  the  other  advantages  which  mark  the  successful  pattern 
of  the  other  full-line  companies  in  the  industry"  (II,  866). 
Mr.  Nance  recognized  that  size  in  the  automobile  industry, 
as  in  others,  has  definite  advantages  "because  if  you  have 
sufficient  size,  *  *  *  you  have  a  much  wider  margin  of  error 
than  if  you  do  not  have  the  size"  (II,  875). 
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(Events  subsequent  to  Mr.  Nance's  testimony  have  in- 
dicated that  the  advantages  cited  for  the  merger,  which 
occurred  in  October  1954,  have  not  been  sufficient  thus  far 
to  place  the  combined  enterprise  in  a  profitable  position. 
Production  of  passenger  cars  by  Studebaker-Packard  in  the 
year  1955  totaled  approximately  190,000;  during  1956  pro- 
duction was  about  95,000  cars.  These  figures  compare  with 
combined  production  of  Studebaker  and  Packard  of  about 
113,000  cars  in  the  year  1954.  For  the  year  ended  December 
31,  1955,  the  new  enterprise  reported  a  net  loss  of  approxi- 
mately $30  million;  for  the  first  6  months  of  1956  the  com- 
pany reported  a  net  loss  of  about  $35  million  before  special 
charges  which  it  was  estimated  might  involve  additional 
losses  of  $60  million.  The  deterioration  of  the  company's 
financial  position  required  it  to  seek  a  further  solution  of 
its  problems.  In  August  1956,  Studebaker-Packard  entered 
into  an  agreement  with  the  Curtiss-Wright  Corp.  consist- 
ing of  the  following  main  points:  (1)  The  lease  to  Curtiss- 
Wright  of  two  of  the  principal  plants  of  Studebaker- 
Packard  for  a  12-year  period  for  a  rental  totaling  $25 
million,  which  was  paid  in  advance.  (2)  The  assignment 
to  Curtiss-Wright  of  all  of  Studebaker-Packard's  defense 
contracts  with  the  United  States  Government,  and  the  sub- 
stitution of  Curtiss-Wright  for  Studebaker-Packard  as  the 
subcontractor  with  the  Ford  Motor  Co.  for  the  production 
of  jet  engine  parts,  the  total  unperformed  amount  of  these 
contracts  and  subcontracts  amounting  to  approximately  $35 
million.  During  the  first  6  months  of  1956  Studebaker- 
Packard  had  incurred  a  loss  on  its  defense  work.  (3)  The 
rendering  by  Curtiss-Wright  of  advisory  management  serv- 
ices on  an  extensive  basis,  with  Curtiss-Wright  to  receive 
110  percent  of  its  costs  and  expenses  incurred  in  rendering 
such  services.  (4)  The  granting  to  Curtiss-Wright  of  a 
2-year  option  to  purchase  up  to  5  million  shares  of  Stude- 
baker-Packard common  stock  at  a  price  of  $5  per  share.  At 
the  time  of  the  agreement  there  were  approximately  6.4 
million  shares  of  Studebaker-Packard  common  outstanding. 
As  a  result  of  this  agreement,  Studebaker-Packard  was  able 
to  revise  its  short-term  credit  arrangements  with  banks  and 
long-term  loan  agreements  with  insurance  companies  so  as 
to  extend  the  maturity  of  a  substantial  part  of  its  debt  and 
eliminate  certain  restrictive  provisions  in  these  obligations. ) 

The  testimony  and  subsequent  history  of  the  three  inde- 
pendent automobile  producers  reveal  a  common  pattern.  All 
had  minor  shares  of  the  market,  together  accounting  for 
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barely  4  percent  of  total  passenger  car  sales  in  1954.  All 
were  at  a  serious  disadvantage  in  competing  with  the  Big 
Three  integrated  producers.  All  sought  to  mitigate  these  dis- 
advantages by  consolidations  which  broadened  their  dealer 
organizations  and  offered  the  prospect  of  production  and  dis- 
tribution economies  of  scale.  Despite  the  substantial  size  of 
the  companies  involved,  all  received  advance  Government 
blessing  of  the  mergers,  based  upon  recognition  of  the  com- 
petitive realities  of  the  automobile  industry.  In  each  case, 
despite  the  merger,  the  enterprise  has  since  lost  further 
ground  in  the  competitive  struggle  in  the  industry. 

(b)  Bethlehem-Young stown. — Arthur  B.  Homer,  presi- 
dent, Bethlehem  Steel  Corp.,  and  George  McCuskey,  vice 
president,  Youngstown  Sheet  &  Tube  Co.,  testified  concerning 
the  proposed  merger  of  their  two  companies. 

Although  merger  clearance  had  not  previously  been  re- 
quested by  the  companies,  efforts  had  been  made  to  determine 
the  attitude  of  the  Department  in  order  to  avoid  expensive 
time-consuming  litigation.  Through  a  speech  made  by  Attor- 
ney General  Brownell,  the  companies  first  received  notice 
of  the  intention  of  the  Department  of  Justice  to  bring  suit 
if  Bethlehem  and  Youngstown  merged.  This  was  subse- 
quently confirmed  by  letter  (II,  522). 

Mr.  Homer  stated  that  the  merger  of  Bethlehem  wTith 
Youngstown  had  first  been  proposed  in  1930,  but  had  been 
delayed  at  that  time  by  private  litigation.  Although  the 
court  decided  subsequently  that  the  merger  could  proceed, 
economic  conditions  during  the  depression  period  caused  the 
abandonment  of  these  plans. 

Yroungstowms  plants  are  located  in  the  midcontinent  area. 
Bethlehem's  plants  are  in  the  East  and  on  the  Pacific  Coast. 
It  has  no  plants  in  the  midcontinent,  although  other  princi- 
pal producers,  such  as  United  States  Steel,  Republic,  Na- 
tional, Inland,  and  Armco,  do  have  such  plants.  The  result 
of  the  proposed  merger,  Mr.  Homer  stated,  would  be  to 
develop  a  strong  new  competitive  force  in  the  midcontinent 
region  by  joining  existing  Y'oungstown  facilities  with  the 
combined  management,  experience  and  financial  resources  of 
the  two  companies.  Mr.  Homer  pointed  out  that  because  of 
the  high  cost  of  building  new  plants,  the  construction  of 
new  facilities  by  Bethlehem  in  the  midcontinent  area  is  not 
feasible. 

Moreover,  it  is  well  known  that  when  additional  steel  pro- 
ducing capacity  is  installed  at  an  existing  plant  many  economies 
can  be  effected  through  the  use  of  common  facilities.   Accordingly, 
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the  cost  of  additional  capacity  at  an  existing  plant  may  be  far  less 
than  the  cost  of  the  same  capacity  at  a  new  integrated  plant 
(11,491). 

Mr.  Homer  stated  that  the  capital  investment  necessary  to 
build  a  new  integrated  steel  works  exceeds  |250  per  ton  of 
capacity,  as  compared  with  an  estimate  of  about  flOO  per 
ton  of  capacity  for  the  expansion  of  existing  facilities.  If 
Bethlehem  wrere  to  build  an  entirely  new  plant  in  the  mid- 
continent  area,  therefore,  it  would  be  at  a  serious  disad- 
vantage in  comparison  with  the  other  large  companies  al- 
ready in  that  area,  which  can  expand  their  capacity  with 
a  much  smaller  unit  investment  per  ton. 

It  goes  without  saying  that,  if  additional  steel  capacity  can 
be  provided  at  $100  a  ton  instead  of  $250  a  ton,  it  will  be  in  the 
interest  of  national  economy  to  do  so  in  order  to  keep  capital  costs 
and  operating  costs  as  low  as  possible  (II,  492). 

At  the  present  time  Bethlehem  has  approximately  15 
percent  of  the  steel  ingot  producing  capacity  of  the  Nation 
and  is  the  second  largest  steel  producer.  Youngstown  is  the 
sixth  largest  steel  producer  in  the  country.  It  accounts  for 
about  4  percent  of  ingot  capacity  nationally  and  about  8 
percent  of  the  ingot  capacity  in  the  midcontinent  area.  After 
the  merger,  the  combined  company  would  rank  approximately 
fifth  in  the  midcontinent  area.   Mr.  Homer  stated : 

To  forbid  the  proposed  Bethlehem- Youngstown  merger  would 
mean  that  Bethlehem,  which  today  has  no  productive  capacity  in 
the  midcontinent  area,  would  in  effect  be  prevented  from  entering 
the  markets  in  that  area  in  competition  with  the  many  large  steel 
companies  there  (II,  496). 

Mr.  McCuskey  stated  that  YoungstowTn's  past  expansion 
of  capacity  had  already  taxed  its  financial  resources  to  the 
limit  and  that  it  would  be  impossible  for  Youngstown  alone 
to  obtain  the  financing  necessary  for  the  further  expansion 
contemplated  by  the  merger.  The  projected  plans  include 
expansion  of  facilities  for  the  production  of  structural  steel, 
of  which  there  is  at  present  only  one  source  in  the  midcon- 
tinent area,  the  U.  S.  Steel  Corp.  Because  Bethlehem  and 
Y^oungstown  companies  serve  essentially  different  sections 
of  the  country,  the  combination  of  the  two  would  not 
eliminate  any  substantial  amount  of  competition  between 
the  two  companies  in  the  industry  with  the  possible  excep- 
tion of  some  items  in  certain  overlapping  fringe  areas  in 
the  Midwest  which  Bethlehem  reaches  by  water  transport; 
for  these  items,  however,  other  competitors  account  for  about 
90  percent  of  total  shipments  to  the  mid  western  markets. 
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Although  this  combination  would  reduce  by  one  the  number  of 
companies  in  the  industry,  we  believe  deeply,  and  we  believe  the 
facts  demonstrate,  that  it  would  result  in  substantially  increasing 
rathed  than  lessening  the  vigor  of  competition  (II,  503). 

Mr.  Homer  strongly  emphasized  that  their  reason  for  not 
proceeding  in  the  face  of  the  position  taken  by  the  Depart- 
ment of  Justice  was  their  reluctance  to  become  involved  in 
litigation  which  might  drag  on  for  several  years. 

As  a  practical  matter,  a  merger  doesn't  get  prevented  today  be- 
cause the  courts  determine  that  it  violates  the  antitrust  laws.  It 
gets  prevented,  regardless  of  what  a  court  might  eventually  decide, 
by  strangulation  because  it  isn't  possible  to  get  a  judicial  decision 
in  any  reasonable  period  of  time  (II,  483). 

In  subsequent  testimony  before  the  Subcommittee,  Judge 
Stanley  N.  Barnes,  then  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  emphasized  his  belief  that 
the  Bethlehem-Youngstown  merger  should  not  be  permitted 
to  take  place. 

He  contrasted  the  automobile  mergers  with  the  proposed 
merger  of  the  Bethlehem  and  Youngstown  steel  companies, 
concerning  which  the  Department  reached  a  contrary  con- 
clusion. Bethlehem  is  the  second  largest  producer  of  steel, 
and  Youngstown  the  sixth  largest.  "Moreover,  much  of  both 
Youngstowns  and  Bethlehem's  capacity  stems  from  past 
mergers  and  acquisitions"  (I,  300).  Although  Bethlehem 
and  Youngstown  had  urged  that  by  combining  they  might 
more  effectively  compete  with  the  largest  producer  in  the 
industry.  United  States  Steel,  the  effect  would  be  to  move 
in  the  direction  of  a  market  controlled  by  a  few  large  com- 
panies. 

This,  of  course,  has  been  the  trend  in  other  industries  *  *  * 
but,  as  we  understand  it,  it  was  this  sort  of  trend  that  Congress 
condemned  and  desired  to  halt  when  it  adopted  the  new  Clayton 
Act  antimerger  provisions. 

The  facts  of  steel  concentration  underscore  the  necessity  of 
applying  that  reasoning  to  halt  the  Youngstown-Bethlehem 
merger.  *  *  * 

*  *  *  stopping  steel  mergers  now  seems  the  only  chance  to 
avoid  the  troublesome  problem — some  years  from  now — that 
automobile  concentration  today  poses  (I,  300). 

(The  sec.  7  complaint  filed  subsequently  by  the  Department 
of  Justice  in  this  matter  is  discussed  on  p.  273.) 

(c)   Burlinqton  Industries. — J.  Spencer  Love,  chairman 
of  the  board,  Burlington  Industries,  stated  that  the  textile 


298 

industry  is  a  highly  competitive  one  and  that  there  is  little 
danger  of  a  trend  toward  monopoly  and  the  disappearance 
of  competition. 

There  is  not  today  and  there  cannot  conceivably  arise  for 
years  to  come  any  important  concentration  of  power  with  any  one 
company  which  could  seriously  reduce  either  the  present  terrific 
competition  or  opportunities  for  newcomers  to  provide  future 
competition  (II,  733). 

He  stated  that  statistics  concerning  the  numbers  of  acqui- 
sitions and  mergers  should  be  viewed  in  the  light  of  "the 
formation  of  new  companies  which  goes  on  at  an  even  more 
rapid  rate  in  the  industry"  (II,  733).  Mr.  Love  submitted 
that  "there  is  no  evidence  whatever  that  the  broad  structure 
of  the  industry  has  changed  importantly"  ( (I,  734). 

Until  a  few  years  ago,  Burlington  Industries  concen- 
trated almost  exclusively  on  products  manufactured  from 
rayon  and  other  synthetic  fibers.  It  embarked  upon  a  series 
of  mergers  and  acquisitions  in  order  to  diversify  its  product 
lines  and  so  to  protect  itself  against  cyclical  variations  in 
business  and  to  compete  effectively  with  larger  already-inte- 
grated producers  in  the  industry  (II,  740).  Out  of  a  total 
of  90  plants  owned  by  Burlington  at  the  time  of  the  hearing, 
79  had  been  acquired  through  merger  or  acquisition  (II, 
751).  From  1948  through  1954  it  merged  with  or  acquired 
12  enterprises,  and  is  today  the  largest  producer  in  the  tex- 
tile industry.  Mr.  Love  stated  that  it  would  not  have  been 
economically  feasible  or  practical  to  obtain  necessary  diversi- 
fication by  construction  of  new  facilities  instead  of  by  mer- 
ger or  acquisition. 

We  would  not  have  had  the  capital,  not  only  due  to  the  de- 
pressed conditions  of  the  industry  which  have  existed,  but  it  has 
been  possible  to  acquire  plants  or  merge  with  them  at  a  great  deal 
less  than  replacement  cost  and  oftentimes  without  the  necessity 
for  an  outlay  of  capital  (II,  744). 

Among  the  factors  mentioned  by  Mr.  Love  as  contribut- 
ing to  the  merger  trend  in  the  textile  industry  are :  the  desire 
of  aging  owners  to  retire  from  business;  inadequacies  of 
capacity;  effects  of  the  tax  laws;  and  failure  due  to  ineffi- 
cient management,  obsolescence  of  equipment  and  products 
and  dislocations  resulting  from  sudden  style  shifts  ( II,  741 ) . 
Mr.  Love  stated  that  in  about  half  the  mergers  and  acquisi- 
tions in  which  his  company  had  engaged,  the  initiative  came 
from  the  acquired  companies  or  from  brokers  or  middlemen 
(II,  750).  He  stated  that  in  its  acquisition  policy  Burling- 
ton was  not  motivated  by  the  prospect  of  tax  advantages  and 


299 

in  fact  has  not  obtained  such  advantages  as  yet  (II,  751). 
Mr.  Love  expressed  the  judgment  that  the  net  result  of  its 
policy  of  growth  by  merger  and  acquisition  had  been  to  in- 
crease competition  in  the  industry  (II,  750). 

In  commenting  upon  the  effect  of  Burlington's  acquisi- 
tions upon  communities  in  which  acquired  plants  have  been 
liquidated,  Mr.  Love  stated  that  in  only  1  or  2  instances  had 
his  company  been  criticized  in  this  connection.  He  mentioned 
specifically  the  closing  of  the  Goodall  mill  in  Sanford,  Maine, 
following  the  acquisition  by  Burlington  of  Goodall-Sanford, 
Inc.,  but  declared  that  the  predecessor  management  had  suf- 
fered heavy  losses  and  had  already  begun  the  liquidation 
which  was  subsequently  completed  by  Burlington  (II,  751). 

(d)  Olin-Mathieson  Chemical  Corp. — Thomas  S.  Nichols, 
president,  Olin-Mathieson  Chemical  Corp.,  outlined  the  course 
of  his  company's  growth  beginning  in  1948  wiien  he  became 
head  of  the  Mathieson  Chemical  Co.  In  the  ensuing  6-year 
period  Mathieson's  sales  expanded  tenfold,  from  $25  million 
per  year  to  $250  million  annually,  with  nearly  half  of  this 
increase  accounted  for  by  newly  acquired  businesses  (II, 
818).  The  major  acquisition  during  this  period  was  the  long- 
established  pharmaceutical  concern  of  E.  R.  Squibb  &  Sons, 
which  at  the  time  of  the  merger  in  1952  had  annual  sales  of 
about  $100  million  (II,  822,  844).  During  this  same  period 
Olin  Industries  had  also  expanded  to  approximately  the  same 
annual  sales  level  as  Mathieson,  partly  as  a  result  of  a  num- 
ber of  major  acquisitions,  including  the  Ecusta  Paper  Co.  and 
Frost  Lumber  Industries.  In  1954  Olin  and  Mathieson  were 
consolidated,  the  transaction  representing  the  17th  merger 
or  acquisition  in  which  these  companies  had  been  involved 
since  1948.  Subsequent  to  the  Olin-Mathieson  merger  the 
company  acquired  the  Blockson  Chemical  Co.  and  the  Brown 
Paper  Co. 

Mr.  Nichols  stated  that  although  Olin-Mathieson  manu- 
factures a  great  diversity  of  products,  it  does  not  have  a 
dominant  position  in  any  one  line  (II,  833).  In  only  one 
product  line,  sodium  phosphate,  does  the  company  account 
for  as  much  as  20  percent  of  the  total  national  market  (II, 
838).  The  mergers  and  acquisitions  wTere  almost  entirely  of 
the  conglomerate  or  diversification  type. 

Since  there  was  no  overlapping  between  the  businesses  of  our 
companies  and  those  of  any  of  the  other  concerns  which  we  have 
acquired  or  with  which  we  have  merged,  all  of  such  businesses 
being  complementary,  not  one  of  the  steps  in  the  expansion  pro- 
gram that  I  have  recounted  to  you  resulted  in  any  diminution  of 
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competition.    On  the  contrary,  our  entry  into  these  new  markets 
has  stimulated  competition  *  *  *  (II,  831). 

Mr.  Nichols  emphasized  that  the  mergers  and  acquisi- 
tions in  which  Olin  and  Mathieson  had  engaged  constituted 
an  essential  supplement  to  the  internal  growth  of  the  com- 
panies, permitting  them — 

*  *  *  to  compete  effectively  with  larger,  more  powerful  com- 
petitors that  were  already  well  integrated  and  diversified  on  a 
national  scale,  as  well  as  with  the  many  other  concerns  already 
operating  successfully  in  specific  areas  (II,  831). 

Mr.  Nichols  emphasized  that,  as  interpreted  by  his  counsel, 
section  7  did  not  apply  to  mergers  involving  companies  not 
previously  in  competition  with  each  other.  He  conceded  that 
"There  must  be  a  limit  somewhere  about  the  broadening  of 
a  base  in  a  given  group"  (II,  837).  He  felt  sure,  however, 
that  Olin-Mathieson  had  not  yet  even  approached  such  a 
limit  (11,836). 

(e)  The  Borden  Co. — Theodore  G.  Montague,  president 
of  the  Borden  Co.,  stated  that  his  company  was  probably 
the  second  largest  in  the  dairy  industry.  During  the  period 
1940  to  1947;  the  Borden  Co.  acquired  approximately  30 
enterprises;  from  1918  to  1951  the  company  acquired  an 
additional  17  enterprises.  Over  the  entire  period,  most  of 
the  acquisitions  were  in  the  dairy  business,  although  some 
were  in  fields  unrelated  to  that  business. 

Mr.  Montague  pointed  out  that  the  dairy  industry  is 
unique  in  the  large  number  and  widespread  location  of  its 
sources  of  supply,  and  in  the  number  of  manufacturers,  proc- 
essors, and  distributors.  He  also  pointed  out  that  the  fluid 
milk  and  ice-cream  industry,  which  consumes  about  43  per- 
cent of  the  national  milk  supply,  is  made  up  essentially  of 
local  businesses  (II,  887). 

There  are  many  reasons  for  this.  Fluid  milk  is  perishable.  It 
is  also  heavy  and  bulky.  Ice  cream  requires  continuous  refrigera- 
tion, and  it,  too,  is  bulky.  These  products  cannot  be  shipped, 
economically,  over  such  large  distances  as  many  other  food  items 
can.  Local  health  regulations  govern  production  of  both  products. 
There  are  strong  local  preferences  shown  by  local  consumers. 
These,  among  other  factors,  have  channeled  the  growth  of  both 
industries  along  local  lines  (II,  887). 

He  stated  that  the  principal  business  motivation  for  the 
large  number  of  their  acquisitions  has  been  to  extend  Borden's 
operations  into  new  geographic  markets  and  that  a  closely 
related  consideration  is  "the  desire  to  make  available  both 
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fluid  milk  and  ice  cream  in  a  market  in  which  we  have  previ- 
ously oifered  but  one  of  those  products"  (II,  889).  He  stated 
that  local  conditions  determine  whether  the  entry  into  a  new 
market  is  accomplished  by  internal  or  external  expansion. 
He  observed  that  the  purchase  method  is  sometimes  the  only 
sound  one  because  of  local  laws  requiring  the  use  of  a  local 
milk  supply  or  local  processing,  while  the  potential  sales 
volume  in  relation  to  the  already  existing  plant  capacity  in 
the  area  may  be  insufficient  to  justify  construction  of  a  new 
plant  (II,  889). 

In  more  than  one-half  of  the  acquisitions  in  which  the 
Borden  Co.  has  been  involved,  the  initiative  was  taken  by  the 
sellers  (II,  897).  In  commenting  on  the  reasons  why  sellers 
may  wish  to  dispose  of  their  dairy  businesses,  he  observed 
that  many  fluid  milk  or  ice  cream  concerns  are  small  family 
businesses. 

Old  age,  death,  and  taxes  worry  the  owners.  *  *  *  Estate  taxes  may 
require  the  sale  of  at  least  a  portion  of  the  business  with  conse- 
quent diminution  of  value  as  well  as  loss  of  family  control.  Many 
people  so  situated  come  to  the  Borden  Co.  with  offers  for  the  sale 
of  their  businesses  (II,  890). 

Acquisitions  are  usually  negotiated  by  company  represen- 
tatives in  the  field,  although  the  larger  ones  require  executive 
approval.  Most  of  these  acquisitions  have  been  of  relatively 
small  magnitude.  Since  the  beginning  of  1951,  for  example, 
the  largest  involved  assets  of  about  $1.5  million,  and  all  but 
two,  less  than  $1  million  (II,  891). 

(/)  National  Association  of  Manufacturers. — The  Na- 
tional Association  of  Manufacturers  submitted  a  prepared 
statement,  the  essential  points  of  which  may  be  summarized 
as  follows: 

(1 )  It  has  become  almost  a  fixed  idea  or  obsession  in  some 
quarters  that  mergers  invariably  result  in  an  increase  in  the 
size  of  the  largest  companies  relative  to  their  smaller  competi- 
tors, and  thus  intensify  industrial  concentration.  Mergers 
have  not  been  the  major  means  of  growth  of  large  companies. 

(2)  In  1954,  less  than  one-third  as  many  companies  were 
merged  or  acquired  as  in  1929,  despite  the  fact  that  the  num- 
ber of  corporations  in  existence  has  increased  sharply  since 
1929. 

(3)  In  some  cases,  a  merger  rescues  a  company  which 
would  otherwise  go  bankrupt.  In  these  instances  competition 
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cannot  be  said  to  have  been  impaired  since  the  company  might 
have  disappeared  as  a  separate  entity  in  any  case. 

(4)  In  other  cases  mergers  occur  because  some  companies 
are  unable  to  raise  the  capital  needed  for  expansion  or  im- 
provement of  their  facilities. 

(5)  The  impact  of  taxes  has  an  important  effect  in  bring- 
ing about  mergers.  In  any  study  of  the  size  structure  of 
American  business,  perhaps  as  much  attention  should  be  given 
to  the  effects  of  the  tax  laws  as  is  given  to  the  effects  of  the 
antitrust  laws.  Many  businessmen  who  are  sincere  and 
energetic  in  their  efforts  to  preserve  the  opportunity  for 
freest  possible  competitive  conditions  in  our  country  have 
been  forced,  by  our  tax  system,  to  seek  mergers  which  would 
protect  the  interest  of  their  companies,  their  employees,  their 
associates,  and  their  families  (II,  918-919). 

4.    Testimony  of  Government  officials 

Former  Asst.  Attorney  General  Stanley  N.  Barnes  sug- 
gested that  the  Subcommittee  give  consideration  to  two  prob- 
lems concerning  section  7  of  the  Clayton  Act,  as  amended, 
which  might  warrant  correction.  One  is  the  distinction  now 
made  by  the  law  between  acquisitions  by  corporations  subject 
to  the  jurisdiction  of  the  Federal  Trade  Commission  and  by 
those  not  so  subject ;  in  the  former  case  the  prohibitions  of  the 
law  apply  to  acquisitions  of  either  stock  or  assets,  whereas  in 
the  latter  case  the  prohibition  still  goes  only  to  acquisitions  of 
stock.  Thus  bank  mergers  effectuated  by  purchase  of  assets 
are  not  subject  to  section  7.  His  second  suggestion  was  that 
advance  notification  to  the  Government  concerning  proposed 
mergers  or  acquisitions  should  be  required,  with  a  sufficient 
waiting  period  to  permit  examination  of  the  facts.  He  felt 
that  such  notification  was  more  important  for  the  Depart- 
ment of  Justice  than  for  the  Federal  Trade  Commission,  be- 
cause the  latter  lacks  the  power  to  seek  restraining  action  by 
the  courts  (1,313-314). 

Because  of  its  power  to  seek  restraining  orders,  the  Jus- 
tice Department  "can  act  with  more  dispatch  to  prevent  the 
ultimate  necessity  of  unscrambling  the  omelet  than  can  the 
Federal  Trade  Commission"  (I,  318).  Mr.  Barnes  pointed 
out,  however,  that  the  Federal  Trade  Commission  may,  if  it 
wishes,  request  the  Department  of  Justice  to  take  such  action 
on  its  behalf  although  this  right,  to  his  knowledge  had  never 
been  exercised.  He  suggested  that  as  a  matter  of  policy  it 
might  be  desirable  for  the  Federal  Trade  Commission  to  have 
power  to  stay  proceedings  similar  to  that  now  vested  in  his 
Department. 
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In  commenting  on  concurrent  jurisdiction  of  the  Depart- 
ment of  Justice  and  the  Federal  Trade  Commission  with  re- 
spect to  section  7,  he  pointed  out  that  close  liaison  is  main- 
tained between  the  two  agencies  at  both  operating  and  policy 
levels  and  "undoubtedly  is  not  the  most  efficient  system  that 
could  be  devised,  but  nevertheless  works  out  surprisingly  well 
in  practice,  in  my  opinion"  (I,  318).  He  expressed  the  belief 
that  while  the  success  of  this  system  depends  upon  person- 
alities, a  certain  degree  of  rivalry  in  this  area  has  certain  defi- 
nite advantages  (I,  319) .  He  was  unable  to  explain,  however, 
why  the  Department  of  Justice  had  failed  to  seek  a  restrain- 
ing order  in  the  case  of  certain  acquisitions  by  Pillsbury 
Mills  which  had  been  consummated  despite  denial  of  clear- 
ance by  the  Federal  Trade  Commission  (I,  320).  He  stated 
that  the  question  of  whether  there  should  be  concurrent  re- 
sponsibility or  single  responsibility  for  matters  coming  under 
section  7  "could  be  argued  on  both  sides"  and  in  the  last 
analysis  was  for  the  Congress  to  decide  as  a  matter  of  legis- 
lative policy  (I,  319). 

Mr.  Barnes  pointed  out  that  the  problem  of  reaching 
conglomerate  mergers  under  the  present  section  7  was  con- 
siderably more  difficult  than  in  the  case  of  horizontal  or 
even  vertical  mergers,  and  that  there  was  no  conglomerate 
merger  with  respect  to  which  the  Department  of  Justice 
had  an  immediate  intention  to  file  suit.  He  intimated,  how- 
ever, that  certain  of  the  transactions  of  this  kind  were  being 
carefully  watched  (I,  325). 

With  respect  to  the  acquisition  of  a  company  in  financial 
difficulties,  Mr.  Barnes  stated  that  even  where  the  purchaser 
was  a  dominant  company  in  the  field  and  the  action  would 
substantially  lessen  competition  in  certain  markets,  section 
7  would  not  necessarily  be  violated.  The  "failing  company 
defense"  may  be  used  under  certain  circumstances.  Mr. 
Barnes  noted  that  the  doctrine  of  this  defense  depends  not 
upon  the  statute  but  upon  the  Supreme  Court  decision  in 
the  International  Shoe  case.  In  this  connection  he  observed 
that  under  that  decision  such  an  acquisition  would  be  per- 
missible "  'there  being  no  other  buyer  available'  ",  which 
means  that  "  'there  being  some  good  faith  effort  to  sell  to 
a  company  other  than  the  dominant  company"  (I.  326). 
In  commenting  upon  the  approval  given  by  the  Department 
of  Justice  when  the  Hudson-Nash  and  Packard-Studebaker 
mergers  were  submitted  to  it  for  clearance,  Mr.  Barnes 
stated  that  in  his  view  "producer  concentration  lies  at  the 
heart  of  the  antitrust  problem  in  the  automotive  industry" 
(I,  298).  In  1949  General  Motors,  Ford,  and  Chrysler  had 
produced  more  than  85  percent  of  the  new  cars  manufac- 
tured in  the  United  States. 
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By  early  1954  these  producers  had  increased  their  share 
of  the  market  to  95.5  percent. 

In  1954  some  of  the  smaller  firms  actually  operated  at  a  loss. 
The  picture  confronting  us,  then,  revealed  the  smaller  companies 
falling  fast  behind  and  the  larger  producers  surging  rapidly  ahead. 

Against  this  background,  our  feeling  was  the  proposed  mergers 
might  revitalize  these  lagging  smaller  concerns.  They  would 
then  have  broader  asset  basis,  might  economize  by  eliminating 
duplicating  facilities,  secure  better  dealer  representation,  and  sell 
more  complete  lines  of  cars  (I,  298). 

The  Department  of  Justice  reached  the  conclusion,  there- 
fore, that  these  mergers  threatened  no  substantial  lessening 
of  competition  or  tendency  toward  monopoly. 

Edward  F.  Howrey,  then  Chairman  of  the  Federal  Trade 
Commission,  summarized  for  the  Subcommittee  the  findings 
of  a  recent  Commission  report  on  Corporate  Mergers  and 
Acquisitions.  The  study  showed  that  the  recent  rate  of 
mergers  was  about  3  times  the  1945  rate,  but  well  below  the 
rate  of  the  late  1920's,  with  merger  activity  in  some  in- 
dustries considerably  stronger  than  in  others.  During  the 
period  1948-54  two-thirds  of  the  acquisitions  were  made  by 
companies  with  assets  of  $10  million  or  more,  with  com- 
panies holding  assets  of  less  than  $1  million  accounting 
for  less  than  8  percent  of  the  total  number  of  acquisitions. 

Most  mergers  are  initiated  by  the  acquiring  company. 
In  some  cases  mergers  originate  with  the  acquired  com- 
panies where  small  concerns  anxious  to  sell  out  are  involved, 
or  where  a  divesting  company  seeks  a  buyer  for  parts  of 
its  property  or  business.  Another  important  source  of 
merger  activity  is  middlemen  who,  because  of  stock  owner- 
ship, interest  in  products  or  services  to  be  provided  or 
promotional  fees  to  be  collected,  find  it  to  their  advantage 
to  encourage  the  merger  (I,  89).  Infrequently  a  merger 
may  be  promoted  by  the  joint  efforts  of  both  the  acquiring 
and  the  acquired  firms. 

The  report  lists  five  of  the  most  important  competitive 
reasons  for  mergers:  (1)  additional  capacity,  accounting  for 
2  out  of  5  acquisitions;  (2)  diversification  of  products,  ac- 
counting for  1  out  of  4;  (3)  backward  vertical  mergers  look- 
ing towrard  sources  of  supply,  1  out  of  8 ;  (4)  forward  vertical 
mergers  looking  toward  ultimate  sale  to  consumers,  1  out  of 
10;  and  (5)  additional  capacity  located  in  new  markets,  1 
out  of  10  (I,  89-90). 

Other  factors  may  also  account  for  mergers,  including 
(1)  inability  of  smaller  companies  to  obtain  needed  funds, 
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(2)  surplus  funds  in  the  hands  of  acquiring  companies,  (3) 
retirement  of  aging  owners,  (4)  tax  advantages.  Mr.  How- 
rey  stated  that  while  the  prospect  of  tax  advantages  was  an 
important  motive  to  mergers  he  would  not  regard  it  as  a 
major  one. 

I  think  the  major  competitive  reason  is  the  desire  for  new  capacity 
and  the  desire  to  get  that  new  capacity  without  creating  new  com- 
petition (I,  94). 

Mr.  Howrey  pointed  out  that  the  Federal  Trade  Commis- 
sion operates  as  an  administrative  court  in  contrast  with  the 
Antitrust  Division  of  the  Department  of  Justice  which  oper- 
ates through  the  Federal  courts. 

We  both  administer  the  same  laws,  that  is,  certain  sections  of  the 
Clayton  Act,  *  *  *  we  till  the  same  fields,  using,  however,  dif- 
ferent tools.  The  concept  of  the  administrative  agency  was  that 
we  should  deal  with  the  problem  as  a  preventive,  not  as  a  prose- 
cuting agency.  We  try  to  prevent  these  mergers  or  try  to  undo 
them  by  administrative  hearings  and  administrative  orders  (I,  98). 

Mr.  Howrey  suggested  that  the  Subcommittee  make  a 
study  of  each  of  the  business  categories  that  are  now  ex- 
empted from  section  7,  such  as  the  industries  now  regulated 
by  the  Civil  Aeronautics  Board,  the  Interstate  Commerce 
Commission,  the  Federal  Communications  Commission, 
Maritime  Board  and  the  Federal  banking  agencies,  to  deter- 
mine whether  the  basic  laws  are  adequate  to  deal  with  mer- 
ger problems  in  these  areas  (I,  123). 

John  W.  Gwynne,  then  a  member  and  now  Chairman  of 
the  Federal  Trade  Commission,  stated  that  the  1950  amend- 
ment of  section  7  of  the  Clayton  Act  had  accomplished  four 
major  improvements  by  (1)  broadening  the  law  to  include 
all  means  by  which  a  merger  may  be  accomplished;  (2) 
eliminating  certain  provisions  which  might  make  for  unrea- 
sonable application;  (3)  including  all  types  of  mergers,  ver- 
tical, horizontal,  and  conglomerate;  and  (4)  stressing  the 
importance  of  attacking  the  problem  of  monopoly  in  its 
incipiency  (I,  102).  He  suggested  that  it  would  not  be  un- 
reasonable to  require  corporations  planning  a  merger  to 
advise  the  Government  of  their  plans,  which  "would,  in  the 
long  run,  be  much  simpler  than  going  through  the  unscram- 
bling process  if  it  should  develop  that  the  acquisition  vio- 
lated the  law"  (I,  103).  Mr.  Gwynne  also  pointed  out  that 
divestiture  is  now  the  only  remedy  available  to  the  Federal 
Trade  Commission  in  the  event  a  merger  or  acquisition  is 
found  to  be  illegal,  and  he  suggested  also  that  the  Subcom- 
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mittee  might  wish  to  reexamine  the  desirability  of  such  a 
limitation. 

D.     SUGGESTED  IMPROVEMENTS 

For  perhaps  a  quarter  of  a  century  prior  to  the  loophole- 
eliminating  amendment  of  section  7  in  1950,  the  law  was 
virtually  a  dead  letter.  The  amendment  was  a  major  legisla- 
tive accomplishment.  It  breathed  new  vitality  into  a  mori- 
bund statute.  It  was  directed  at  and  corrected  a  glaring 
defect  in  the  antitrust  laws  which  previous  Congresses  had 
refused  or  neglected  to  rectify.  If  questions  have  since  arisen 
as  to  the  need  for  further  improvement,  it  is  because  the 
form  of  business  behavior  with  which  the  law  deals  is  so 
increasingly  resorted  to,  and  the  motivations  and  conse- 
quences of  transactions  of  this  kind  so  dynamic,  that  un- 
usually great  interest  and  attention  have  been  focused  upon 
the  law  as  an  instrument  for  achieving  its  objectives.  Some 
of  the  problems  to  which  the  Subcommittee  has  addressed 
itself  in  studying  the  possibilities  of  such  improvement  will 
be  discussed  briefly. 

1.      The  Conglomerate  mergers 

The  wording  of  section  7  of  the  Clayton  Act,  as  amended, 
contains  no  specific  reference  to  the  types  of  mergers  or 
acquisitions  to  which  it  is  applicable.  The  original  version 
of  this  section  of  the  Clayton  Act  as  enacted  in  1914  applied 
only  to  mergers  where  the  acquiring  and  acquired  companies 
had  been  in  competition  with  each  other.  As  amended  in  1950 
this  limitation  was  eliminated  so  that  the  new  statute  applies 
broadly  to  the  acquisition  of  any  corporation  "engaged  in 
commerce"  by  any  other  corporation  similarly  engaged.  Theo- 
retically, therefore,  the  amended  law  applies  to  all  mergers 
whether  or  not  any  competitive  relationship  existed  between 
the  two  companies  prior  to  acquisition. 

The  legislative  history  of  the  1950  amendment,  at  least  as 
far  as  the  House  of  Representatives  is  concerned,  gives  ex- 
plicit recognition  that  this  was  the  intention  of  the  proposed 
law,  for  the  report  of  the  Committee  on  the  Judiciary  of  that 
Chamber  accompanying  the  bill  stated  that  "the  bill  applies 
to  all  types  of  mergers  and  acquisitions,  vertical  and  con- 
glomerate as  well  as  horizontal,  which  have  the  specified 
effects  of  substantially  lessening  competition  *  *  *  or  tending 
to  create  a  monopoly"  (House  of  Representatives,  81st  Cong., 
1st  sess.,  Rept.  !No.  1191,  p.  11).  2s o  corresponding  reference 
to  conglomerate  mergers  was  made  in  the  report  of  the  Senate 
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Judiciary  Committee  nor  in  the  course  of  the  Senate  floor 
debate  on  the  bill. 

Although  the  language  of  the  law  is  now  broad  enough 
so  as  not  to  exclude  the  possibility  of  its  being  applied  to 
conglomerate  mergers,  and  the  legislative  history  reveals 
evidence  of  an  explicit  intention  in  the  House  that  the  law  be 
so  applied,  and  at  least  the  absence  of  a  contrary  intention 
in  the  Senate,  there  is  considerable  doubt  from  a  practical 
standpoint  whether  section  7  in  its  present  form  is  an  effective 
instrument  for  dealing  with  conglomerate  mergers. 

Neither  the  legislative  history  nor  the  law  itself  provides 
any  clue  as  to  the  legal  or  economic  theory  under  which  the 
acquisition  by  one  company  of  another  engaged  in  an  un- 
related or  noncompeting  geographical  or  product  market 
might  result  in  a  ''substantial  lessening  of  competition"  or 
in  a  "tendency  to  create  a  monopoly." 

The  report  of  the  Attorney  General's  committee  recog- 
nizes, "as  the  House  report  makes  clear,  that  the  new  section 
7  applies  to  ;all  types  of  mergers  and  acquisitions,  vertical 
and  conglomerate  as  well  as  horizontal,  which  have  the  speci- 
fied effects,'  n  prohibited  by  section  7,  but  throws  no  light  on 
the  crucial  question  as  to  the  circumstances  under  which  a 
conglomerate  merger  might  be  deemed  to  have  such  effects 
(Attorney  General's  committee  report,  p.  119).  As  one  promi- 
nent antitrust  practioner  has  pointed  out : 

The  committee's  failure  to  discuss  conglomerate  mergers  is  to 
be  regretted,  since  perhaps  the  murkiest  area  in  the  interpretation 
of  the  new  section  7  is  its  applicability  to  conglomerate  mergers 
(Tone,  Conference  on  the  Antitrust  Laws  and  the  Attorney  Gen- 
eral's Committee  Report,  held  at  Northwestern  University  Law 
School,  Federal  Legal  Publications,  1955,  p.  90). 

The  difficulty  of  applying  the  law  to  mergers  or  acquisi- 
tions of  the  conglomerate  or  "diversification"  type  is  illus- 
trated by  the  fact  that,  despite  the  large  numbers  of  such 
transactions  in  recent  years,  many  involving  the  largest 
corporations  in  the  country,  no  complaint  under  section  7 
has  to  date  been  brought  by  either  the  Department  of  Justice 
or  the  Federal  Trade  Commission  in  a  matter  involving  a 
conglomerate  merger,  even  for  purposes  of  testing  the  law. 
By  true  conglomerate  or  diversification  merger  is  meant 
here  the  combination  of  companies  not  previously  in  direct 
or  indirect  competition  with  each  other  in  any  market;  i.e., 
the  acquisition  by  one  enterprise  of  another  which  is  en- 
gaged in  a  noncompetitive  field. 
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It  is  not  difficult  to  understand  the  reluctance  of  the  en- 
forcement agencies  to  institute  proceedings  in  such  cases  in 
the  absence  of  guidance  from  Congress  as  to  the  conditions 
under  which  conglomerate  merges  or  acquistions  might  be 
violative  of  the  tests  established  in  the  law.  It  may  be  argued 
however,  that  the  vagueness  of  section  7  with  respect  to  con- 
glomerate transactions  is  no  more  serious  than  that  of  other 
sections  of  the  antitrust  laws,  and  that,  as  in  the  case  of  such 
other  sections,  the  enforcement  agencies  could,  if  they  chose, 
seek  through  court  cases  and  the  development  of  a  body  of 
case  law  to  extent  the  metes  and  bounds  of  the  law  to  the 
full  limits  judicially  interpreted  to  have  been  intended  by  the 
Congress. 

In  the  case  of  some  diversification  acquisitions  in  which 
the  acquiring  company  enters  a  new  field,  a  beginning  seems 
to  have  been  made  by  the  enforcement  agencies  in  this  di- 
rection during  the  past  few  months. 

In  one  important  case,  that  of  the  acquisition  of  Hazel- 
Atlas  Glass  Co.  by  Continental  Can  Co.,  the  Department 
of  Justice  has  organized  its  complaint  around  the  charge 
that  the  product  lines  of  the  acquiring  and  acquired  cor- 
porations, while  different  in  a  physical  sense,  are  actually 
in  direct  or  indirect  competition  for  the  same  market.  In 
that  case  one  of  the  main  issues  raised  by  the  Department 
of  Justice  is  that  metal  cans  and  plastic  bottles  manufac- 
tured by  Continental  were  in  competition  with  glass  bottles 
manufactured  by  Hazel-Atlas  with  respect  to  the  same  cus- 
tomers for  containers.  In  terms  of  the  theory  of  the  com- 
plaint it  might  seem  more  appropriate  to  consider  this  case 
as  one  involving  a  horizontal  acquisition,  with  the  same 
broad  "relevant  market"  served  by  both  companies.1  The 
transaction  involves  the  entry  of  an  acquiring  company  into 


1See  the  U.  S.  Supreme  Court  decision  in  the  Cellophane  case, 
in  which  the  majority  of  the  court  held  that  "In  considering  what 
is  the  relevant  market  for  determining  the  control  of  price  and  com- 
petition, no  more  definite  rule  can  be  declared  than  that  commodities 
reasonably  interchangeable  by  consumers  for  the  same  purposes  make 
up  that  'part  of  the  trade  or  commerce/  monopolization  of  which 
may  be  illegal.  *  *  * 

"The  'market'  which  one  must  study  to  determine  when  a  pro- 
ducer has  monopoly  power  will  vary  with  the  part  of  commerce 
under  consideration.  The  tests  are  constant.  That  market  is  com- 
posed of  products  that  have  reasonable  interchangeability  for  the 
purposes  for  which  they  are  produced — price,  use,  and  qualities  con- 
sidered." United  States  v.  E.  I.  du  Pont  de  Nemours  &  Co.,  351 
U.  S.  377. 
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a  new  iield  for  the  purpose  of  diversification,  and  in  this 
sense'  marks  an  important,  if  modest,  step  forward  in  build- 
ing a  theory  of  the  applicability  of  Section  7  to  diversifica- 
tion mergers  generally. 

A  somewhat  diir'erent  approach  to  the  question  of  con- 
glomerate mergers,  involving  impairment  or  forestalling  of 
''potential  competition"  between  the  acquiring  and  acquired 
firms,  is  contained  in  two  other  complaints  which  have 
been  filed.  In  the  American  Standard-Mullins  Manufactur- 
ing Corp.  case,  the  Department  of  Justice  charges  that 
American  Standard  manufactures  bathtubs  and  that  while 
Mullins,  prior  to  its  acquisition,  was  not  engaged  in  the 
manufacture  of  bathtubs,  its  facilities  are  adaptable  for 
such  production,  and  that  the  merged  enterprise  intends 
to  use  the  Mullins  facilities  for  this  purpose.  In  the  Inter- 
national Paper  case  the  Federal  Trade  Commission  charges 
that  prior  to  its  acquisition  of  Long-Bell  Lumber  Co.,  Inter- 
national Paper  was  the  major  producer  of  pulp  and  paper, 
alt  hough  not  engaged  in  the  western  market  served  by 
Long-Bell,  that  the  acquired  corporation  had  had  under 
favorable  consideration  a  plan  to  build  a  kraft  pulp  and 
paper  mill  in  this  area,  that  in  view  of  the  acquisition  these 
plans  were  abandoned,  and  that  as  a  result  of  the  merger 
International  Paper  now  plans  to  build  such  a  mill  utiliz- 
ing timber  resources  acquired  in  the  transaction.  Thus,  it 
is  charged,  the  merger  foreclosed  "the  probable  entry  of 
Long-Bell,  as  well  as  other  potential  entrants,  into  the  paper 
industry". 

In  both  the  above  complaints  the  basis  of  the  charge 
with  respect  to  potential  competition  is  that  the  acquiring 
company  purchased  an  enterprise  which  was  not  yet  en- 
gaged in  the  product  fields  of  the  acquiring  company  but 
which  was  nevertheless  a  potential  competitor  as  evidenced 
by  the  subsequent  plan  of  the  acquiring  company  to  utilize 
the  resources  or  facilities  of  the  acquired  company  for  ex- 
pansion in  such  fields.  A  somewhat  similar  situation  which 
has  not  been  made  the  subject  of  a  section  7  complaint  to 
date  is  the  acquisition  of  Euclid  Road  Machinery  Co.  by 
General  Motors  Corp.,  concerning  which  the  Subcommittee 
developed  considerable  testimony  in  the  course  of  its  exten- 
sive hearings  on  the  operations  of  the  latter  company.  By 
its  acquisition  of  the  Euclid  Co.,  General  Motors  entered 
the  field  of  off-highway  earthmoving  equipment  by  purchase 
rather  than  by  growth  from  within,  although  testimony  re- 
vealed that  for  some  time  prior  to  this  acquisition  General 
Motors  had  given  serious  attention  to  the  possibility  of  en- 


310 

gaging  in  that  industry  and  had  expended  considerable 
funds  in  research,  design  and  engineering  work  along  this 
line.  The  General  Motors-Euclid  situation  is  a  little  different 
from  the  American  Standard  and  International  Paper  cases, 
however,  in  that  in  the  case  of  General  Motors  the  acquir- 
ing corporation  itself  might  have  been  the  source  of  poten- 
tial competition,  and  the  result  of  the  acquisition  was  to 
remove  a  preexisting  competitor  from  the  field  which  Gen- 
eral Motors  apparently  planned  to  enter.2 

Still  another  approach  to  the  question  of  conglomerate 
mergers  which  may  help  to  test  the  reach  of  the  law  iu  this 
regard  is  the  "decisive  competitive  advantage"  theory  in- 
corporated in  3  of  the  last  5  suits  instituted  by  the  Depart- 
ment of  Justice.  All  three  relate  to  the  container  indus- 
try— the  acquisitions  by  Continental  Can  Co.  of  Hazel-Atlas 
Glass  Co.  and  Robert  Gair  Co.,  and  the  acquisition  by 
Owens-Illinois  Glass  Co.  of  National  Container  Corp.  In 
the  Continental  Can-Hazel  Atlas  case,  the  complaint  charges 
that  the  acquisition  "might  give  the  resulting  enterprise  a 
decisive  advantage  over  its  less  diversified  competitors  in 
the  container  field."  In  the  Continental  Can-Robert  Gair 
case,  it  is  charged  that  "the  addition  of  the  facilities  and 
product  lines  of  Robert  Gair  to  those  of  Continental  may 
give  the  merged  enterprise  a  decisive  competitive  advantage 
over  many  of  its  smaller  single-line  competitors."  In  the 
Owens-Illinois-Xational  Container  complaint,  the  Depart- 
ment of  Justice  charges  that  the  acquisition  might  give  the 
merged  company  "a  decisive  competitive  advantage  over 
many  of  its  smaller  single-line  competitors  not  readily  able 
to  offer  such  a  range  of  product  lines."  The  trend  of  this 
legal  thinking  thus  approaches,  although  it  has  not  yet 
squarely  confronted,  the  fundamental  problem  involved  in 
many  conglomerate  and  diversification  acquisitions  involv- 
ing giant  corporations,  namely  the  size,  resources,  and  power 
of  such  corporations  in  relation  to  the  size,  resources,  and 
power  of  established  competitors  in  the  field  that  is  entered. 

As  an  alternative  approach,  Congress  could  effectively, 
though  perhaps  less  directly,  further  its  intention  to  apply 
the  law  to  conglomerate  mergers  and  acquisitions  by  provid- 
ing more  stringent  legal  requirements  for  those  transactions 


2For  additional  detail  concerning  the  acquisition  of  Euclid  Road 
Machinery  Co.  by  General  Motors  Corp.,  see  Chapter  VII  F.  follow- 
ing. 


311 

of  this  kind  which  are  of  sufficient  consequence  to  warrant 
the  imposition  of  a  special  burden.  In  such  event,  the  aim 
would  be  not  to  single  out  conglomerate  mergers  or  acquisi- 
tions for  such  treatment,  but  to  impose  the  staffer  require- 
ments upon  all  transactions,  including  conglomerate,  which 
meet  criteria  of  selection  established  by  Congress  for  this 
purpose.  A  more  detailed  description  of  a  proposal  of  this 
type  is  presented  later  in  this  chapter. 

2.      Advance  notification 

Several  bills  were  introduced  in  the  84th  Congress  which 
embodied  proposals  for  requiring  all  companies  over  a  given 
size  planning  a  merger  or  acquisition  to  file  a  notification  of 
such  plan  with  the  enforcement  agencies  in  advance  of  the 
transaction,  and  to  furnish  supplementary  information  re- 
quested by  these  agencies.  During  a  stipulated  waiting  pe- 
riod thereafter  the  merger  or  acquisition  could  not  legally  be 
consummated.  The  President  recently  recommended  such 
legislation  in  his  Economic  Report  transmitted  to  the  Con- 
gress in  January  1956.  Similar  provisions  were  contained  in 
bills  considered  by  the  Congress  prior  to  the  1950  amend- 
ment, but  apparently  were  omitted  from  the  latter  in  the  in- 
terest of  facilitating  its  passage. 

Under  S.  2075,  which  was  introduced  by  Senator  Spark- 
man  in  the  present  Congress,  no  corporation  engaged  in 
commerce  could  consummate  a  proposed  merger  or  acquisi- 
tion, any  party  to  which  had  net  worth  of  over  $1  million, 
until  90  days  after  officially  notifying  the  Department  of 
Justice  and  the  Federal  Trade  Commission  of  such  proposal. 
The  bill  specifically  reserves  to  the  Government  the  right  to 
initiate  proceedings  against  such  a  merger  or  acquisition  at 
any  time,  even  if  the  enforcement  agencies  fail  to  pose  any 
objection  within  the  90-day  period. 

H.  R.  6748,  introduced  by  Congressman  Patnian,  also 
requires  advance  notification  where  any  of  the  corporations 
involved  in  a  proposed  merger  or  acquisition  has  capital  sur- 
plus and  undivided  profits  totaling  more  than  $1  million. 
The  bill  also  provides  that  the  companies  must  furnish  all 
pertinent  information  requested  by  the  Attorney  General 
and  the  Federal  Trade  Commission  before  the  merger  can 
be  consummated,  and  gives  the  enforcement  agencies  30  days 
in  which  to  request  such  information.  The  proposed  trans- 
action could  not  be  consummated  during  this  period,  nor  for 
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a  further  period  of  60  days  following  the  furnishing  of  the 
requested  information  to  the  enforcement  agencies.  During 
this  latter  period  the  Attorney  General  or  the  Federal  Trade 
Commission  may  institute  legal  proceedings  against  the  pro- 
posed merger  or  acquisition  and  should  such  proceedings  be 
commenced  they  would  serve  to  bar  consummation  of  the 
transaction  until  the  litigation  is  concluded.  In  the  event 
that  the  Government  fails  to  institute  proceedings  within  the 
specified  60  days,  its  right  to  proceed  at  a  later  date  would 
nevertheless  be  protected  (H.  R.  6748,  sec.  2). 

Under  H.  R.  8690,  introduced  by  Congressman  Keating, 
advance  notification  would  be  required  where  the  combined 
capital  surpluses  and  undivided  profits  of  the  acquiring  and 
acquired  corporations  exceeded  $10  million.  The  proposed 
acquisition  could  not  be  consummated  for  a  period  of  90  days 
following  delivery  of  such  notice  to  the  Department  of  Jus- 
tice and  Federal  Trade  Commission.  The  parties  would  be 
required  to  furnish  additional  information  requested  by  the 
Government.  Any  corporation  failing  to  give  the  required 
notice  or  to  furnish  the  required  information  would  be  sub- 
ject to  penalty  of  from  $5,000  to  $50,000.  Failure  of  the 
Government  to  proceed  against  the  acquisition  within  the 
90-day  period  would  not  bar  the  institution  of  proceedings 
at  any  subsequent  time. 

Under  H.  R.  8332,  introduced  by  Chairman  Celler  of  the 
House  Judiciary  Committee,  advance  notification  of  the  De- 
partment of  Justice  and  the  Federal  Trade  Commission 
would  be  required  90  days  before  consummation  of  any  pro- 
posed merger  or  acquisition  involving  a  corporation  with 
assets  above  $1  million.  The  combining  companies  would 
also  be  required  to  furnish  the  enforcement  agencies  with 
requested  data  pertaining  to  the  transaction.  The  bill  would 
empower  the  Federal  Trade  Commission,  upon  approval  of 
the  Attorney  General,  to  promulgate  regulations  concerning 
the  types  of  data  required,  the  length  of  the  waiting  period, 
and  exempting  minor  acquisitions  which  do  not  substantially 
affect  the  ownership  or  control  of  an  acquired  corporation. 
As  in  other  bills,  the  right  of  the  Government  to  act  subse- 
quent to  the  merger,  notwithstanding  a  failure  to  proceed 
during  the  waiting  period,  would  be  explicitly  safeguarded. 

The  principal  advantages  which  have  been  cited  for  the 
advance  notification  requirement  are  that  it  would  provide 
a  more  systematic  stream  of  intelligence  to  the  Department 
of  Justice  and  the  Federal  Trade  Commission  concerning 
proposed  mergers  or  acquisitions,  and  would  assure  these 
agencies  of  a  timely  opportunity  to  challenge  the  legality  of 
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a  questionable  transaction  before  it  became  accomplished 
fact. 

In  May  1956  the  committee  held  extensive  hearings  on  3 
of  these  bills,  receiving  testimony  from  some  30  witnesses. 
The  bills  under  consideration  were  H.  R.  9424,  which  had 
been  passed  by  the  House  on  April  16  alter  introduction  by 
Congressman  Celler,  8.  3424,  which  had  been  introduced  by 
Senator  Watkins  as  the  companion  bill  to  H.  R.  9424,  and 
S.  3341,  introduced  by  Senator  Sparkman.  On  July  27,  1956, 
the  Committee  on  the  Judiciary  reported  favorably  an 
amended  version  of  H.  R.  9424.  The  Senate  adjourned  on 
July  27  without  taking  action  on  this  bill.  A  summary  and 
analysis  of  the  provisions  of  the  reported  bill  dealing  with 
advance  notiiication  are  presented  below:3 

(1)  Notice  and  waiting  period. — Any  corporation  subject 
to  the  provisions  of  the  Clayton  Act  and  proposing  to  acquire 
stock  or  assets  of  another  corporation  would  be  required  to 
give  the  appropriate  enforcement  agencies  advance  notice  of 
the  proposed  acquisition  and  to  wait  for  a  period  of  from  20 
to  90  days  before  consummating  the  transaction.  The  acquir- 
ing corporation  would  be  obliged,  as  part  of  the  notice,  to 
furnish  information  concerning  the  names  and  addresses, 
nature  of  business,  products  of  services  sold  or  distributed, 
total  assets,  net  sales  and  trading  areas  of  the  acquiring  cor- 
poration and  the  corporation  in  which  stock  or  assets  are 
acquired. 

The  notice  and  waiting  period  provisions  of  the  bill  were 
designed  to  aid  enforcement  of  section  7  by  assuring  that  the 


3In  addition  to  the  provisions  concerning  advance  notification,  the 
bill  also  contained  provisions  amending  sec.  7  to  authorize  any  corpo- 
ration to  bring  suit  in  the  Federal  courts  to  obtain  a  declaratory  judg- 
ment as  to  the  legality  of  a  merger  or  acquisition  which  has  been 
asserted  by  the  Attorney  General  or  Federal  Trade  Commission  to 
be  illegal  under  the  Clayton  Act;  amending  sec.  15  of  the  Clayton 
Act  to  empower  the  Federal  Trade  Commission  to  seek  a  court  injunc- 
tion to  prevent  consummation  of  a  merger  or  to  preserve  the  status 
quo;  amending  sec.  18(c)  of  the  Federal  Deposit  Insurance  Corpora- 
tion Act  to  vest  in  the  Federal  banking  supervisory  agencies  exclusive 
authority  for  approving  bank  mergers  and  acquisitions,  and  adding 
the  competitive  factor  to  the  criteria  for  such  approval ;  extending  the 
applicability  of  sec.  7  so  as  to  include  transactions  where  either  the 
acquiring  or  the  acquired  corporation  is  engaged  in  commerce;  and 
amending  sec.  2  (b)  of  the  Robinson-Patman  Act  to  limit  the  applic- 
ability of  the  good  faith  defense  in  price  discrimination  cases  brought 
under  that  act.  These  provisions,  with  the  exception  of  the  Robinson- 
Patman  Act  amendment,  are  discussed  in  later  sections  of  this  report. 
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enforcement  agencies  would  be  adequately  informed  of  pro- 
posed mergers  so  as  to  enable  these  agencies,  if  they  saw  fit, 
to  seek  court  action  to  restrain  the  consummation  of  such 
transactions  before  the  merging  businesses  were  irrevocably 
mingled. 

Both  the  Department  of  Justice  and  the  Federal  Trade 
Commission  testified  as  to  the  necessity  for  such  provisions. 
Present  procedures  by  which  these  agencies  attempt  to  keep 
informed  of  proposed  mergers  by  culling  information  from 
newspapers  and  trade  and  financial  publications  are  regarded 
by  them  as  an  inadequate  and  incomplete  substitute  for 
obtaining  such  information  directly  from  the  companies 
involved.  Not  only  would  the  notice  and  information  require- 
ments of  the  bill  insure  the  availability  to  the  enforcement 
agencies  of  more  reliable  information  than  at  present,  but 
these  requirements  would  also  provide  the  agencies  with 
information  not  otherwise  available  concerning  mergers  which 
were  not  publicly  announced  prior  to  their  consummation. 

An  enforced  waiting  period  following  notice  of  intention 
to  merge  was  also  provided  in  the  bill  for  the  purpose  of  per- 
mitting the  agencies  to  examine  the  initial  information,  to 
request  additional  relevant  data,  and  to  determine  whether 
any  action  prior  to  the  consummation  of  the  transaction  were 
justified.  In  the  interest  of  minimizing  the  burdens  of  the 
waiting  period  requirements  upon  the  business  community, 
and  in  recognition  of  the  fact  that  even  with  the  establish- 
ment of  liberal  waiver  procedures  certain  transactions  with 
little  or  no  competitive  significance  might  technically  be  sub- 
ject to  these  provisions,  the  bill  limited  the  waiting  period  to 
20  days  unless  in  the  discretion  of  the  enforcement  agencies 
additional  time  were  needed.  In  such  event,  the  period  might 
be  extended  to  a  maximum  of  90  days.  While  such  discretion 
was  to  be  vested  in  the  agencies  in  order  to  make  sure  that 
they  would  have  the  benefit  of  the  full  period  wherever  it 
was  needed  for  effective  enforcement,  it  was  not  intended  that 
this  power  would  be  exercised  capriciously  or  arbitrarily. 
Whenever  in  its  discretion  the  agency  determined  that  such 
additional  time  were  needed,  it  would  be  required  to  notify 
officially  the  acquiring  corporation  to  this  effect  before  the 
end  of  the  20-day  period,  either  by  personal  service  of  such 
notice  or  the  sending  of  telegraphic  notice. 

A  burden  would  thus  be  placed  upon  the  enforcement 
agencies  to  examine  promptly  the  notices  filed  with  them  by 
companies  proposing  to  merge  and  to  determine  promptly 
whether  the  facts  were  such  as  to  require  any  further  waiting 
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period  beyond  the  initial  20  days.  At  the  same  time  it  was  the 
intention,  as  explicitly  stated  in  the  bill,  that  the  enforce- 
ment agencies  should  have  the  sole  discretion  in  determin- 
ing whether  or  not  extension  of  the  waiting  period  were 
necessary,  and  it  was  further  intended  that  such  discretion 
might  be  exercised  without  the  necessity  of  hearings,  pro- 
ceedings, or  argument  of  any  kind. 

(2)  Supplementary  informaiton. — The  acquiring  cor- 
poration would  also  have  to  furnish  such  additional  relevant 
information  as  might  be  requested  within  the  90-day  period 
by  the  enforcement  agencies.  The  additional  relevant  in- 
formation which  acquiring  corporations  would  be  required 
to  submit  was  to  be  limited  to  information  within  their 
knowledge  or  control.  A  30-day  time  limit  was  established 
for  furnishing  this  information,  subject  to  extension  by  any 
of  the  enforcement  agencies. 

(3)  Penalties.— A  civil  penalty  of  $5,000  to  ?50,000  was 
provided  for  willful  failure  to  submit  the  required  notice  or 
requested  information. 

(4)  Disclosure. — Any  information  furnished  to  the  Gov- 
ernment agencies  pursuant  to  the  notice  and  information 
requirements  was  not  to  be  made  public  by  any  officer  or  em- 
ployee of  the  agency  involved,  without  proper  administrative 
authority,  unless  directed  by  a  court  or  unless  the  informa- 
tion had  already  been  made  public. 

Considerable  testimony  was  presented  in  the  hearings  to 
the  effect  that  many  of  the  corporate  transactions  affected  by 
this  bill  could  be  jeopardized  by  premature  disclosure,  and 
suggesting  the  need  for  safeguarding  from  unauthorized  dis- 
closure by  Government  personnel  any  privileged  company 
information  required  to  be  furnished  under  the  proposed  law. 
The  bill  would  make  it  a  misdemeanor  for  employees  of  the 
agencies  receiving  the  information  to  make  public  this  infor- 
mation without  the  authority  of  the  appropriate  commission 
or  board  or  the  Attorney  General.  This  prohibition  against 
unauthorized  disclosure  would  not  apply  where  the  informa- 
tion furnished  had  already  been  made  public  in  one  form  or 
another,  or  where  a  court  directed  the  publishing  of  such 
information.  It  was  not  the  purpose  of  this  section  of  the 
bill  to  restrict  in  any  way  the  use  of  this  information  in  a 
eonrt  proceeding,  or  in  any  other  manner  necessary  for  the 
enforcement  of  the  statute.  Accordingly,  the  bill  did  not  pro- 
hibit making  public  the  information  where  this  was  done 
under  the  specific  authority  of  the  commission  or  board  or 
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Attorney  General.  This  provision  would  not  prohibit  making 
such  information  available  to  committees  of  the  Congress. 

(5)  Government  right  of  subsequent  action. — Failure  by 
the  enforcement  agencies  to  request  information  or  to  object 
to  the  proposed  acquisition  within  the  90-day  period  was  not 
to  bar  any  subsequent  investigation,  action  or  proceeding 
authorized  by  law.  The  reason  for  this  provision  was  to  make 
it  clear  that  neither  silence  nor  inaction  by  the  enforcement 
agencies  during  the  90-day  period  was  to  be  interpretated  in 
any  sense  as  constituting  approval  of  the  legality  of  the 
merger. 

( 6 )  Exemptions. — In  its  hearings  the  committee  received 
from  a  number  of  witnesses  persuasive  testimony  indicating 
that  exemptions  from  the  notice  and  waiting  period  require- 
ments of  the  bill  were  both  necessary  and  desirable  in  the 
case  of  many  transactions  which,  while  technically  acquisi- 
tions by  one  corporation  of  the  stock  or  assets  of  another  cor- 
poration, were  actually  remote  from  the  type  of  transaction 
to  which  section  7  is  intended  to  apply,  or  too  small  to  justify 
the  imposition  of  the  burden  of  these  requirements  upon  the 
business  enterprise  involved. 

The  following  situations  were  among  those  cited  as 
examples  of  such  transactions: 

(a)  Multitudinous  types  of  intrafamily  corporate  trans- 
actions, such  as  stock  acquisitions  in  the  formation  of  a  sub- 
sidiary corporation  not  previously  in  existence ;  acquisitions 
which  increase  a  stock  interest  in  an  already  controlled  cor- 
poration; transactions  of  a  corporation  with  a  controlled 
subsidiary,  or  of  one  corporation  with  another  where  both  are 
controlled  by  a  third  corporation. 

(b)  Stock  acquisitions  by  an  underwriting  company  in 
the  ordinary  course  of  its  business  of  purchasing  securities 
from  an  issuer  for  resale,  or  by  a  securities  broker  or  dealer 
in  the  ordinary  course  of  its  business  as  such. 

(c)  Acquisition  of  stock  or  assets  where  title  is  acquired 
solely  as  collateral  for  security  purposes. 

(d)  Stock  acquisitions  resulting  from  reorganizations 
which  do  not  directly  or  indirectly  increase  the  share  of 
voting  rights  previously  held  in  another  corporation. 

(e)  Stock  acquisitions  pursuant  to  the  exercise  of  pre- 
emptive or  similar  rights. 

(/)  Stock  acquisitions  pursuant  to  a  mere  change  in 
identity,  form,  or  place  of  organization. 
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(g)  Acquisitions  of  the  stock  or  assets  of  foreign  corpo- 
rations which  do  not  significantly  affect  commerce  within  the 
United  States. 

(h)  Sales  of  assets  by  a  corporation  constituting  all  or 
part  of  its  ordinary  inventory  as  stock  in  trade. 

(t)  Sales  of  accounts  receivable  to  factoring  or  other 
organizations. 

(;")  Sales  of  obsolete  facilities  or  of  buildings  constructed 
or  equipment  manufactured  to  the  specifications  of  a  buyer. 

(k)   Basket  sales  of  mortgages  by  a  mortgage  company. 

(?)  Sales  and  lease-backs  of  real  property  or  capital 
equipment. 

(m)  Acquisitions  from  United  States  Government  cor- 
porations. 

(n)  Acquisitions  of  bonds  or  other  obligations  of  any 
Federal,  State,  or  municipality  or  any  of  its  instrumentalities 
previously  held  as  assets  of  other  corporations. 

(o)  Ordinary  steps  by  financial  institutions  in  connec- 
tion with  borrowing  transactions,  such  as  foreclosure  of  a 
mortgage. 

(p)  Acquisitions  of  timberlands  or  oil  or  other  mineral 
properties,  which  are  not  in  commercial  production,  and 
acquisitions  of  certain  types  of  interests  in  such  properties 
through  production  payments  and  similar  arrangements. 

(q)  Acquisition  of  stock  or  assets  by  corporations  subject 
to  jurisdiction  of  Federal  regulatory  agencies,  where  the  prior 
approval  of  such  agencies  is  already  required  by  law. 

In  the  interest  of  minimizing  regulatory  requirements  im- 
posed upon  business,  particularly  small  business,  with  respect 
to  transactions  bearing  little  or  no  significance  under  sec- 
tion 7,  a  strong  justification  was  felt  to  exist  for  exemption 
from  the  notice  and  waiting  period  provisions  for  many  of 
the  types  of  transactions  which  had  been  called  to  the  com- 
mittee's attention.  Because  of  the  large  number  of  such  ex- 
emptions which  appeared  to  be  required,  however,  as  well  as 
the  inadvisability  of  attempting  to  frame  statutory  language 
to  accommodate  the  variety  and  complexity  of  the  situations 
involved,  the  bill,  while  going  somewhat  beyond  the  House 
bill  in  this  respect,  did  not  attempt  to  meet  by  specific  refer- 
ence in  the  statute  all  of  the  situations  for  which  exemp- 
tion was  recognized  to  be  merited. 
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The  following  are  the  situations  for  which  the  proposed 
law  contained  a  specific  exemption  from  the  notice  and  wait- 
ing period  requirements: 

(a)  Any  acquisition  of  assets  in  the  form  of  stock  in 
trade  used  in  the  ordinary  course  of  business  by  the  corpora- 
tion from  which  acquired. 

(b)  Any  acquisition  of  stock  as  a  result  of  which  the 
acquiring  corporation  held  no  more  than  15  per  cent  of  the 
voting  rights  of  the  corporation  from  which  acquired. 

(c)  Any  acquisition  of  stock  in  a  corporation  in  which 
the  acquiring  corporation  held,  as  of  the  enactment  date, 
more  than  50  percent  of  the  voting  rights. 

(d)  Any  acquisition  of  stock,  or  of  assets  (other  than 
stock  in  trade),  where  the  price  paid  was  not  more  than  $1 
million.  Where  part  or  all  of  the  consideration  paid  was  in 
the  form  of  stock  or  other  property,  the  fair  market  value  of 
such  stock  or  other  property  was  to  be  used  for  the  purpose 
of  determining  whether  the  transaction  came  within  the 
terms  of  the  exemption.  For  purposes  of  the  provision,  a 
series  of  related  acquisitions  was  to  be  treated  in  the  same 
manner  as  a  single  acquisition.  Thus  a  series  of  related 
transactions  involving  several  acquisitions  of  less  than  $1 
million  each,  but  where  the  total  consideration  exceeded 
$1  million,  would  not  be  specifically  exempt  from  the  notice 
and  waiting  period  requirement. 

(e)  Any  acquisition  of  stock  or  of  assets  where  the  com- 
bined net  worth  of  the  acquiring  corporation  and  the  cor- 
poration from  which  acquired  was  no  more  than  $10  million. 
For  this  purpose  it  was  presumed  that  net  worth  is  normally 
reflected  on  the  books  of  the  respective  corporation  in  accord- 
ance with  generally  accepted  accounting  principles  which 
would  determine  whether  the  transaction  comes  within  the 
terms  of  the  exemption. 

(/)  Any  acquisition  of  stock  or  of  assets,  the  lawfulness 
of  which  requires  the  prior  approval  of  a  regulatory  agency 
of  the  United  States,  wherever  such  approval,  when  granted, 
carries  with  it  an  exemption  from  the  prohibition  of  section 
7  of  the  Clayton  Act.  The  bill,  however,  placed  upon  such 
regulatory  agencies  the  obligation  to  notify  the  Attorney 
General  of  any  application  or  request  for  such  approval. 

While  limiting  the  statutory  exemptions  to  these  specific 
situations,  the  bill  provided  broad  authority  to  the  enforce- 
ment agencies  to  waive  all  or  part  of  the  notice  and  waiting 
period  requirements  in  any  other  situations,  pursuant  to 
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procedures  which  were  to  be  established  within  120  days  of 
enactment.  Such  waivers  might  be  granted  on  the  basis  of 
broad  categories  of  cases,  as  well  as  on  an  individual-case 
basis.  By  vesting  in  the  enforcement  agencies  the  broadest 
possible  authority  for  granting  waivers  by  administrative 
action  while  limiting  the  area  of  exemptions  provided  by 
statute,  the  bill  placed  in  the  hands  of  the  enforcement 
agencies  powers  which  it  was  intended  would  be  used  liber- 
ally, within  the  limits  of  effective  enforcement  policy.  This 
was  designed  to  accomplish  by  administrative  techniques  that 
which  it  was  considered  much  less  practical  to  attempt  by 
a  legislative  device  in  dealing  with  the  complicated  and  ever- 
changing  pattern  of  corporate  transactions.  Specifically,  it 
was  intended  that  in  establishing  policies  for  the  granting 
of  waivers,  the  agencies  would  give  full  cognizance  to  the 
fact  that  the  purpose  of  the  bill  was  to  subject  to  its  advance 
notice  provisions  primarily  those  transactions  whereby 
through  purchase  of  stock  or  assets  one  corporation  gains 
control  of  the  business  of  another  corporation,  or  of  a  sub- 
sidiary or  division  or  other  operating  unit  of  such  other 
corporation,  and  that  these  provisions  were  not  directed  at 
the  wide  range  of  other  corporation  activities  which  in  the 
routine  of  ordinary  business  might  involve  transactions  in 
stock  or  assets  of  other  corporations. 

(7)  Effective  date. — The  provisions  were  to  take  effect 
120  days  following  enactment  of  the  bill. 

(8)  Existing  rights. — The  bill  stipulated  that  the  above 
provisions  were  not  to  affect  or  impair  any  legal  right  in 
existence  at  the  time  of  their  enactment.  This  provision  wTas 
designed  to  avoid  interference  with  legal  rights  acquired 
prior  to  the  passage  of  the  proposed  bill,  and  in  effect  would 
reenact  protection  for  such  rights  in  the  same  language  as 
contained  in  section  7  wiien  first  enacted  in  1914.  The  effect 
of  this  provision  was  to  maintain  without  legal  impairment 
any  contractual  right  which  was  lawfully  obtained  by  a 
corporation  before  this  measure  should  have  become  law.  At 
the  same  time,  as  in  the  similar  provision  contained  in  the 
original  section  7,  the  bill  made  it  clear  that  such  protection 
of  existing  legal  rights  did  not  make  lawful  anything  which 
before  the  enactment  of  this  measure  was  in  violation  of  the 
antitrust  laws. 

3.    Premerger  injunction 

The  essential  purpose  of  a  requirement  for  advance 
notification  is  to  permit  the  Government  an  adequate  oppor- 
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tunity  to  stop  those  mergers  and  acquisitions  which  appear 
to  be  of  doubtful  legality.  This  is  consistent  with  the  basic 
principle  of  the  Clayton  Act  generally,  which  is  the  preven- 
tion of  offenses  against  competition  in  their  incipiency.  In 
many  mergers  or  acquisitions,  the  properties,  equipment, 
management,  sources  of  supply,  or  customers  become  so  com- 
mingled that  subsequent  attempts  to  unscramble  them  may  be 
extremely  complicated.  Furthermore,  the  time  which  may 
elapse  before  the  legality  of  a  merger  acquisition  which  has 
been  challenged  by  the  Government  is  adjudicated  may  be  so 
great  that,  even  where  a  finding  of  illegality  is  ultimately 
made,  the  competitive  structure  of  the  particular  industry  or 
market  may  already  have  been  severely  damaged  and  the  task 
of  restoring  competitive  conditions  highly  difficult. 

Although  the  Department  of  Justice  and  the  Federal 
Trade  Commission  now  have  concurrent  jurisdiction  with 
respect  to  section  7  (as  well  as  sees.  2,  3,  and  8)  of  the  Clay- 
ton Act,  only  the  former  agency  is  empowered  to  institute 
legal  proceedings  to  prevent  and  restrain  violations.  This 
power  derives  from  section  15  of  the  Clayton  Act  which 
provides : 

That  the  several  district  courts  of  the  United  States  are  here- 
by invested  with  jurisdiction  to  prevent  and  restrain  violations 
of  this  Act,  and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  in  their  respective  districts 
under  the  direction  of  the  Attorney  General,  to  institute  pro- 
ceedings in  equity  to  prevent  and  restrain  such  violations.  Such 
proceedings  may  be  by  way  of  petition  setting  forth  the  case  and 
praying  that  such  violation  shall  be  enjoined  or  otherwise  pro- 
hibited. When  the  parties  complained  of  shall  have  been  duly 
notified  of  such  petition,  the  court  shall  proceed,  as  soon  as  may 
be,  to  the  hearing  and  determination  of  the  case;  and  pending 
such  petition,  and  before  final  decree,  the  court  may  at  any  time 
make  such  temporary  restraining  order  or  prohibition  as  shall 
be  deemed  just  in  the  premises.  Whenever  it  shall  appear  to  the 
court  before  which  any  such  proceeding  may  be  pending  that  the 
ends  of  justice  require  that  other  parties  should  be  brought  be- 
fore the  court,  the  court  may  cause  them  to  be  summoned,  whether 
they  reside  in  the  district  in  which  the  court  is  held  or  not,  and 
subpoenas  to  that  end  may  be  served  in  any  district  by  the  mar- 
shal thereof  (15  U.  S.  C,  sec.  25). 

Under  this  provision  the  Department  of  Justice  may 
apply  to  a  court  for  an  order  staying  the  consummation  of 
a  proposed  merger  or  acquisition  either  for  a  temporary 
period  or  pending  its  adjudication  by  the  court.  Private 
parties  also  have  the  right  to  petition  a  Federal  district 
court  to  enjoin  the  consummation  of  a  proposed  merger  or 
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acquisition,  as  in  the  case  of  Hamilton  Watch  Company  v. 
Benrus  Watch  Company  (11  F.  Supp.  307,  D.  Conn.,  1953). 

It  has  been  suggested  that  the  Federal  Trade  Commission 
be  provided  with  the  same  premerger  injunction  power  as  the 
Department  of  Justice  with  respect  to  corporations  under  the 
jurisdiction  of  the  Commission.  Prof.  S.  Chesterfield  Oppen- 
lieim,  co-chairman  of  the  Attorney  General's  committee,  has 
stated  that  the  Clayton  Act  committee  of  the  American  Bar 
Association  {Section  on  Antitrust  endorsed  such  a  provision 
almost  unanimously  (hearings,  House  Antitrust  Subcom- 
mittee, January  23,  1956,  testimony,  p.  269).  The  Federal 
Trade  Commission  would  be  given  such  power  under  H.  R. 
9424,  which  was  approved  by  the  House  in  the  84th  Con- 
gress.  This  provision  with  slight  modification  was  also  ap- 
proved by  the  Judiciary  Committee  of  the  Senate  as  part  of 
the  amended  version  of  H.  E.  9424,  which  it  reported  on 
July  27,  1956.  As  modified  by  the  Senate  committee,  that 
provision  would  authorize  the  Federal  Trade  Commission, 
whenever  it  had  reason  to  believe  such  action  to  be  in  the 
public  interest,  to  petition  a  Federal  district  court  for  an 
order  to  enjoin  stock  and/or  asset  acquisitions  in  advance 
of  consummation,  or  to  maintain  the  status  quo  after  such 
acquisitions  had  been  wholly  or  partially  consummated. 

Although  the  Federal  Trade  Commission  now  lacks  the 
power  to  seek  restraining  action  of  a  court  to  prevent  con- 
summation of  a  proposed  merger  or  acquisition,  it  does  have 
the  right  to  request  the  Attorny  General  to  seek  such  action 
on  its  behalf.  This  right  has  never  been  exercised,  even  in  the 
four  cases  in  which,  prior  to  consummation  of  the  trans- 
action, the  companies  involved  had  sought,  and  been  denied, 
clearance  by  the  Federal  Trade  Commission.  These  cases  in- 
clude the  acquisition  by  Pillsbury  Mills  of  two  of  its  com- 
petitors and  the  acquisition  by  International  Paper  Co.  of 
Long-Bell  Lumber  Co.,  both  of  which  were  made  the  subject 
of  complaints  brought  by  the  Federal  Trade  Commission 
subsequent  to  consummation.  In  the  case  of  the  International 
Paper  acquisition,  the  Federal  Trade  Commission,  immedi- 
ately following  announcement  of  the  proposed  transaction, 
moved  under  the  all-writs  statute  to  obtain  a  court  injunction 
to  restrain  International  Paper  from  taking  any  further 
steps  to  consummate  the  merger  pending  adjudication  of  its 
legality ;  the  court  denied  this  motion  without  an  opinion. 

The  premerger  injunctive  remedy  now  available  to  the 
Department  of  Justice  has  not  been  used  to  any  significant 
extent  to  date,  even  with  respect  to  proceedings  initiated  by 
that  agency.  In  only  two  cases  to  date,  one  involving  an  acqui- 
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sition  by  the  Brown  Shoe  Co.,  and  one  by  Continental  Can 
Co.,  has  the  Attorney  General  employed  this  preliminary 
injunction  power  to  attempt  to  prevent  consummation  of  a 
proposed  merger.  In  both  cases  the  court  refused  to  grant 
the  relief  sought  by  the  Government. 

In  the  Brown  Shoe  case,  the  restraining  order  issued  by 
the  court  permitted  the  merger  to  be  consummated  under 
certain  conditions  before  the  Government  complaint  was 
decided.  The  court  granted  a  temporary  injunction  under 
which  the  parties  may  proceed  with  the  merger,  pending 
final  adjudication  of  the  issues,  provided  that  the  stock 
earnings  and  profits  of  the  acquired  company  are  maintained 
in  segregated  form.    In  its  opinion  the  court  stated : 

The  appellate  court  decisions  and  the  affidavits  of  all  parties 
in  this  case  convince  this  court  that  the  shoe  industry  is  not 
simple  in  its  operations  and  that  many  factors  of  a  complex 
nature  must  be  considered  before  it  can  be  determined  that  a 
merger  of  the  character  presented  in  this  case  would  violate 
section  7  *  *  * 

There  is  no  way  to  determine  how  long  this  case  will  take 
before  the  decree  becomes  final.  The  merger  depends  on  economic 
and  stock  market  factors.  They  are  now  favorable  to  consum- 
mation of  the  merger.  On  the  day  of  final  judgment  they  may 
be  such  as  to  make  the  merger  impossible.  If  there  is  a  final 
judgment  in  favor  of  defendants,  and  economic  and  market 
conditions  at  that  time  are  such  as  to  make  the  merger  impossible, 
plaintiff  would  have  the  victory  in  fact  but  not  on  the  record 
(U.  S.  District  Court,  Eastern  District  of  Missouri,  Eastern 
Division,  No.  10527(2)). 

In  the  Continental  Can  case,  the  court  refused  to  take  any 
step  whatever  to  prevent  the  consolidation  of  the  operations 
of  the  two  companies  pending  the  adjudication  of  the  legal 
issues : 

The  complaint  herein  does  not  clearly  show  by  specific  facts  that 
the  plaintiff  United  States  will  suffer  immediate  and  irreparable 
injury,  loss,  or  damage  if  the  drastic  remedy  of  temporary  re- 
straint of  the  proposed  acquisition  of  defendant  Hazel-Atlas 
Glass  Co.'s  assets  by  defendant  Continental  Can  Co.,  Inc.,  is  not 
invoked. 

Should  the  acquisition  be  ultimately  held  violative  of  the 
Clayton  Act,  plaintiff's  relief  may  be  accompanied  by  a  decree  of 
divestiture. 

Balancing  the  equities  presented  by  the  plaintiff  in  its  com- 
plaint and  upon  argument  with  those  presented  by  the  defendant 
upon  argument  and  in  their  memorandum,  the  court  in  its  dis- 
cretion denies  the  plaintiff's  application  on  notice  for  a  temporary 
restraining  order. 
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In  one  other  case,  involving  the  acquisition  by  Schenley 
Industries  of  another  distiller,  an  injunction  proceeding 
was  brought  by  the  Attorney  General  to  restrain  an  acquir- 
ing company  from  voting  the  stock  of  a  competitor  which 
had  already  been  acquired.  Xo  decision  in  this  matter  has 
yet  been  rendered,  although  pending  such  decision  Schenley 
has  agreed  not  to  vote  the  acquired  stock. 

Experience  with  the  use  of  the  premerger  injunctive 
power  has  been  so  limited  to  date  that  it  cannot  be  foretold 
with  certainty  what  attitude  the  courts  will  take.  It  is  clear, 
however,  that  in  the  final  analysis  the  power  to  seek  a  re- 
straining order  in  advance  of  consummation  of  a  proposed 
merger  provides  no  assurance  that  the  courts  will  agree  that 
the  circumstances  as  presented  by  the  enforcement  agencies 
warrant  such  interference  with  the  normal  course  of  a  busi- 
ness transaction  before  its  illegality  has  been  determined. 
In  the  Continental  Can  case,  the  court  based  its  refusal  to 
grant  the  Government's  petition  for  a  restraining  order  on 
the  ground  that  it  regarded  even  temporary  restraint  as  a 
"drastic  remedy"  and  that  the  complaint  failed  to  demon- 
strate clearly  that  the  restraint  was  necessary  in  order  to 
avoid  "immediate  and  irreparable  injury  loss  or  damage"  to 
the  public  interest.  The  courts  may  be  particularly  reluctant 
to  interfere  in  this  manner  if  it  appears  that  the  trial  of  the 
issues  will  require  an  extended  period  of  time. 

4.    Quantum  of  proof 

It  is  well  recognized  today  that  a  lower  order  of  evidence 
or  less  stringent  burden  of  proof  is  sufficient  to  establish 
violations  of  the  Clayton  Act  than  of  the  Sherman  Act.  In 
a  number  of  cases  brought  under  the  old  section  7,  applica- 
tion by  the  courts  of  legal  tests  more  suitable  to  cases 
brought  under  the  Sherman  Act  aggravated  problems  of 
enforcement.  In  amending  the  law  in  1950  the  Judiciary 
Committees  of  both  Houses  of  Congress  clearly  intended  to 
avoid  a  repetition  of  that  experience. 

For  example,  the  report  of  the  Senate  Committee  on  the 
Judiciary  stated : 

The  committee  wish  to  make  it  clear  that  the  bill  is  not  in- 
tended to  revert  to  the  Sherman  Act  test.  The  intent  here,  as  in 
other  parts  of  the  Clayton  Act,  is  to  cope  with  monopolistic 
tendencies  in  their  incipiency  and  well  before  they  have  attained 
such  effects  as  would  justify  a  Sherman  Act  proceeding  (S.  Rept. 
1775,  81st  Cong.,  2d  sess.,  pp.  4-5). 

The  House  committee  report  went  somewhat  further.  It 
stated : 
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Acquisitions  of  stock  or  assets  by  which  any  part  of  the  com- 
merce is  monopolized  or  by  which  a  combination  in  restraint  of 
trade  is  created  are  forbidden  by  the  Sherman  Act.  The  present 
bill  is  not  intended  as  a  mere  re-enactment  of  this  prohibition.  *  *  * 
Merger  or  acquisition  will  be  unlawful  if  it  may  have  the  effect 
of  either  (a)  substantially  lessening  competition  or  (b)  tending 
to  create  a  monopoly.  These  two  tests  of  illegality  are  intended 
to  be  similar  to  those  which  the  courts  have  applied  in  interpreting 
the  same  language  as  used  in  other  sections  of  the  Clayton  Act 
(H.  Rept.  1191,  81st  Cong.,  1st  sess.,  p.  8). 

Against  the  background  of  this  expression  of  legislative 
intention  considerable  controversy  appears  to  have  risen 
recently  as  to  the  nature  and  extent  of  the  evidence  required 
to  determine  whether  a  merger  or  acquisition  violates  section 
7.  Some  argue  that  the  effect  of  a  merger  or  transaction  upon 
competition  cannot  readily  be  determined  except  on  the  basis 
of  a  comprehensive  appraisal  of  a  wide  range  of  relevant  eco- 
nomic data.  Others  argue  that  a  comprehensive  economic 
inquiry  of  this  kind  is  analogous  to  a  rule  of  reason  approach 
which  is  applicable  under  Sherman  Act  standards,  but  which 
is  unnecessary  for  purposes  of  section  7. 

The  latter  point  to  the  Standard  Stations  decision  of  the 
Supreme  Court  shortly  before  the  bill  amending  section  7  was 
acted  upon  by  the  House  committee,  and  to  the  Supreme 
Court  decision  in  the  International  Salt  Case,  which  had 
been  handed  down  2  years  earlier."4 

These  decisions,  which  involved  section  3  of  the  Clayton 
Act  concerning  exclusive  dealing  contracts,  have  been  gener- 
ally, although  not  unanimously,  interpreted  as  establishing 
a  per  se  rule  of  violation  under  which  the  legal  requirement 
was  satisfied  by  proof  that  a  substantial  share  of  the  market 
had  been  affected  by  the  practice  in  question.  Under  the 
line  of  reasoning  flowing  from  that  decision,  it  is  argued, 
section  7  is  violated  without  further  need  of  proof  where 
on  the  face  of  the  facts  themselves  a  dominant  concern  ac- 
quires another  which  is  in  financially  sound  condition,  where 
the  share  of  the  market  thus  acquired  is  quantitatively  sub- 
stantial. The  Standard  Stations  decision  in  this  respect  wTas 
somewhat  qualified  in  that  it  referred  not  only  to  the  sub- 
stantiality of  the  amount  of  commerce  affected,  but  also  to 
the  substantiality  of  the  share  of  the  market  affected. 

The  first  major  proceeding  in  which  this  problem  was  at 
issue  was  that  involving  a  complaint  brought  by  the  Federal 
Trade  Commission  against  Pillsburv  Mills.   In  that  case  the 


^Standard  Oil  of  California  v.  U.  S.  337  U.  S.  293  (1949)  ;  Inter- 
national Salt  Company  v.  U.  S.  332  U.  S.  392  (1947). 
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examiner  had  dismissed  the  complaint,  ruling  that  the  fail- 
ure of  the  Commission  counsel  to  insist  by  subpoena  upon  the 
submission  by  Pillsbury  of  certain  original  market  data  con- 
stituted a  failure  to  support  the  complaint  "by  reliable, 
probative,  and  substantial  evidence  in  the  record  as  required 
by  the  administrative  Procedure  Act."  The  examiner  ex- 
pressed no  opinion  as  to  whether  section  7  had  been  violated. 
The  Commission  unanimously  reversed  the  examiner, 
stating  that  a  prima  facie  case  had  been  made  out  and  that 
the  complaint  had  been  improperly  dismissed.  Accordingly, 
the  Commission  remanded  the  case  for  further  hearing.  The 
Commission  also  made  a  number  of  observations  concerning 
questions  which,  although  not  essential  to  a  determination 
of  the  rather  narrow  issues  involved  in  the  examiner's  deci- 
sion, were  relevant  to  broad  policy  issues  concerning  the  type 
and  quantity  of  proof  required  by  the  law.  In  certain  respects 
these  observations  served  a  salutary  purpose.  The  Commis- 
sion counsel  had  argued  vigorously  before  the  examiner  that 
it  was  not  necessary  to  show  the  "market  shares"  or  pro- 
portions of  the  market  held  by  the  acquiring  and  acquired 
companies  and  thus  affected  by  the  acquisitions.  The  posi- 
tion of  the  Commission  counsel  in  this  regard  was  essentially 
that  it  was  sufficient  to  demonstrate  that  the  companies  in- 
volved were  substantial  factors  in  the  market  in  quantita- 
tive terms.   The  examiner  had  ruled  that — 

even  if  the  Standard  Stations  case  test  of  competitive  effect 
under  section  3  of  the  Clayton  Act  is  applied  to  section  7  cases, 
as  has  been  suggested  by  counsel  in  support  of  the  complaint, 
it  would  be  necessary  to  have  reliable  evidence  in  the  record  to 
show  the  percentage  of  the  market  controlled  by  the  respondent  as 
the  result  of  the  acquisition. 

While  not  specifically  alluding  to  this  issue,  the  Commission 
impliedly  endorsed  the  ruling  of  the  examiner  on  this  particu- 
lar point  and  rejected  the  extreme  position  adopted  by  the 
Commission  counsel  in  support  of  the  complaint.  By  not 
focusing  attention  more  clearly  upon  the  necessity  for  prov- 
ing that  the  market  shares,  as  well  as  the  quantity  of  com- 
merce, were  affected  by  any  acquisition,  the  Commission  in 
this  opinion  lost  an  important  opportunity  to  provide  con- 
structive guidelines  to  the  Commission  staff  in  section  7  cases. 
Unfortunately  from  the  standpoint  of  providing  practical  and 
effective  enforcement  criteria,  the  Commission  in  its  observa- 
tion or  "dicta"  went  to  the  opposite  extreme  of  the  position 
presented  by  the  Commission  counsel,  declaring  emphati- 
cally that — 
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There  must  be  a  ease-by-case  examination  of  all  relevant  factors 
in  order  to  ascertain  the  probable  economic  consequences. 

The  Commission  opinion  stated : 

No  single  set  of  standards  can  be  applied  to  the  whole  range  of 
American  industries.  No  single  characteristic  of  an  acquisition 
would  of  itself  be  sufficient  to  determine  its  effect  on  competition. 
For  this  reason  it  would  not  be  sufficient  to  show  that  an  acquiring 
and  an  acquired  company  together  control  a  substantial  amount 
of  sales  or  that  a  substantial  portion  of  commerce  is  affected  *  *  * 
(In  the  Matter  of  Pillsbury  Mills,  Inc.,  Docket  No.  6000,  Opinion 
of  the  Commission,  December  21,  1953,  p.  8.) 

Much  as  the  simplified  test  laid  down  in  Standard  Stations  and 
International  Salt  may  aid  in  the  presentation  of  proof  in  cases 
under  section  3,  it  is  not  in  itself  a  reliable  guide  for  the  Commis- 
sion in  carrying  out  its  long-run  responsibility  to  prevent  reduc- 
tions in  competition  through  acquisitions  of  assets  or  stock  (ibid., 

p- 8)- 

The  laws  given  to  the  Commission  to  administer  are  for  the 
most  part  general  in  nature  and  not  clear  of  policy  elements  *  *  * 
(Congress)  contemplated  clarification  and  completion  by  the  Fed- 
eral Trade  Commission.  If  the  administrative  tribunal  to  which 
such  discretion  is  delegated  does  nothing  but  promulgate  per  se 
doctrines,  the  rationale  for  its  creation  disappears  *  *  *  (ibid., 
p.  9). 

There  must  be  a  case  by  case  examination  of  all  relevant 
factors  in  order  to  ascertain  the  probably  economic  consequences 
(ibid.,  p.  9). 

Commissioner  Mead  in  a  concurring  opinion  stated  that 
in  his  opinion  the  language  of  the  Commission — 

should  not  be  interpreted  as  encouraging  the  introduction  into  trial 
records  of  remotely  relevant  economic  evidence  which  is  unneces- 
sarv  for  a  determination  of  the  issues  (ibid.,  p.  1). 

He  stated  further : 

The  extent  and  character  of  economic  or  other  data  which  is 
necessary  in  any  particular  case  in  order  for  the  Commission  to 
make  an  informed  decision  is  a  matter  which  must  be  determined 
by  the  facts  of  that  particular  case  *  *  * 

The  economic  factors  and  economic  theories  available  for  ex- 
position relating  to  what  effect  a  merger  *  *  *  may  have  on  com- 
petition may  be  so  many  and  so  changing  that  proceedings  at- 
tempting to  explore  thoroughly  all  facets  would  have  no  foreseeable 
termination  dates  (ibid.,  p.  2). 

The  facts  to  be  determined  may  be  so  apparent  that  a  reason- 
able man  could  fairly  decide  the  issues  without  the  benefit  of  ex- 
tensive data  (ibid.,  p.  3). 
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The  above  decision  of  the  Federal  Trade  Commission  in 
the  Pillsbury  Mills  case  was  rendered  in  December  1953.  The 
further  hearings  ordered  by  the  Commission  are  still  in  prog- 
ress with  the  end  not  vet  in  sight.  No  more  dramatic  illustra- 
tion could  be  adduced  as  to  the  unworkability  of  a  rule  which 
requires  "a  case-by-case  examination  of  all  relevant  factors," 
at  least  as  that  rule  is  presently  being  interpreted  and  ap- 
plied. 

The  essential  dilemma  is  thus  clearly  revealed.  It  is 
desirable  to  have  all  the  facts,  particularly  all  the  truly 
relevant  facts  before  reaching  a  decision  in  a  matter  signi- 
ficantly affecting  the  property  interests  of  corporations  and 
their  stockholders.  At  the  same  time  it  is  not  likely  that  a 
policy  which  stultified  the  enforcement  process  by  insistence 
upon  utterly  conclusive  demonstrations  of  the  competitive 
consequences  of  corporate  acquisitions  would  long  be  toler- 
ated— no  matter  how  justified  as  a  matter  of  legal  philosophy. 
The  search  for  truth  would  defeat  itself  were  it  to  frustrate, 
as  a  matter  of  practice,  the  objectives  of  the  law.  There  is 
growing  recognition  that  fulfillment  of  the  policy  and  pur- 
pose of  section  7  requires  a  conceptual  framework  in  which 
reasonably  valid — if  somewhat  imperfect — inferences  may  be 
drawn  from  readily  developed  types  of  economic  evidence. 
The  concept  of  market  shares  as  an  indicator  of  competitive 
effect  will  probably  constitute  an  important  part  of  such  a 
framework. 

It  is  disconcerting  to  note  that  in  the  6  years  since  enact- 
ment of  the  new  section  7,  the  courts  have  yet  to  rule  upon 
the  main  legal  issues  in  even  one  of  the  cases  thus  far 
brought  by  the  Government,  and  that  in  only  one  case  has  a 
section  7  proceeding  yet  reached  the  Federal  Trade  Commis- 
sion for  its  decision  on  the  issues.  The  courts  and  the  admin- 
istrative agencies  will  have  to  find  some  practical  middle 
way  by  which  the  rights  of  private  parties  can  be  reasonably 
protected  without  threatening  the  survival  of  section  7  as  an 
effective  instrument  of  antitrust. 

In  this  connection,  Prof.  Edward  S.  Mason,  of  Harvard 
University,  has  observed  that  "the  demand  for  full  investiga- 
tion of  the  consequences  of  a  market  situation  or  a  course 
of  business  conduct  is  a  demand  for  nonenforcement  of  the 
antitrust  laws,"  adding  with  some  cogency  that,  on  the  other 
hand,  "the  rule  of  reason — even  in  its  'most  reasonable'  appli- 
cation— has  never,  in  fact,  examined  very  far  into  the  effects 
of  a  challenged  course  of  business  conduct.  At  most  it  has 
pursued  economic  investigation  1  or  2  steps  beyond  the  point 
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at  which  per  se  would  have  carried  it."'  He  concludes  that 
neither  the  per  se  nor  the  rule  of  reason  approach  justifies 
exhaustive  inquiry,  and  argues  for  the  application  of  a 
"market  power"  standard  in  the  judgment  of  corporate 
mergers.  "And  where,  in  Sherman  Act  cases,  the  existence 
of  going  concerns  argues  for  the  application  of — at  best — a 
relaxed  standard  of  market  power,  there  is  every  reason  why, 
in  section  7  cases,  the  standard  should  be  strict."  Market 
Power  and  Business  Conduct :  "Some  Comments  on  the 
Report  of  the  Attorney  General's  Committee  on  Antitrust 
Policy,"  Proceedings  of  American  Economic  Association, 
May  1956,  pp.  475-481. 


5.    Legal  Tests 

In  common  with  other  sections  of  the  Clayton  Act,  the 
legal  test  in  a  proceeding  brought  under  section  7  hinges 
upon  the  reasonable  probability  of  the  specified  prohibited 
effect  upon  competition.  The  ultimate  test  is  the  same  for 
all  mergers  or  acquisitions  regardless  of  wide  differences 
which  may  exist  in  the  seriousness  of  the  competitive  threat 
or  the  effect  upon  economic  concentration  in  one  or  another 
transaction.  The  effect  specified  in  the  law  is  no  more  specific 
than  a  substantial  lessening  of  competition  or  tendency  to 
create  a  monopoly  in  any  line  of  commerce  in  any  section  of 
the  country. 

Substantively  the  legal  issue  is  whether  the  transaction 
is  likely  to  have  harmful  effects  upon  competition,  not 
whether  it  may  benefit  competition.  Procedurally  the  burden 
is  upon  the  Government  to  prove  the  probability  of  competi- 
tive harm ;  the  defendant  does  not  have  to  prove  that  com- 
petitive harm  will  not  result. 

Various  proposals,  some  quite  drastic  in  nature,  have  been 
made  in  the  past  to  strengthen  the  position  of  the  Govern- 
ment with  respect  to  the  substantive  and  procedural  require- 
ments in  section  7  proceedings. 

In  its  final  report  in  1941,  the  Temporary  National 
Economic  Committee  recommended  unanimously  not  only 
the  elimination  of  the  loophole  in  section  7  concerning  asset 
acquisitions,  which  subsequently  was  accomplished  by  the 
1950  amendment,  but  also  additional  legislation  which  would 
"forbid  the  acquisition  of  the  assets  and  property  of  com- 
peting corporations  of  over  a  certain  size  unless  it  be  made 
to  appear  that  the  purpose  and  apparent  effect  of  such  con- 
solidation would  be  desirable." 
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It  recommended  that — 

no  such  merger  should  be  permitted  unless  its  proponents  demon- 
strate— 

(a)  that  the  acquisition  is  in  the  public  interest  and  will  be 
promotive  of  greater  efficiency  and  economy  of  production,  dis- 
tribution, and  management; 

(b)  that  it  will  not  substantially  lessen  competition,  restrain 
trade,  or  tend  to  create  a  monopoly  (either  in  a  single  section 
of  the  country  or  in  the  country  as  a  whole)  in  the  trade,  indus- 
try, or  line  of  commerce  in  which  such  corporations  are  en- 
gaged ; 

(c)  that  the  corporations  involved  in  such  acquisition  do 
not  control  more  than  such  proportion  of  the  trade,  industry 
or  line  of  commerce  in  which  they  are  engaged  as  Congress  may 
determine ; 

(d)  that  the  size  of  the  acquiring  company  after  the  acqui- 
sition will  not  be  incompatible  with  the  existence  and  mainte- 
nance of  vigorous  and  effective  competition  in  the  trade,  indus- 
try, or  line  of  commerce  in  which  it  is  engaged ; 

(e)  that  the  acquisition  will  not  so  reduce  the  number  of 
competing  companies  in  the  trade,  industry,  or  line  of  com- 
merce as  materially  to  lessen  the  effectiveness  and  vigor  of 
competition  in  such  trade,  industry,  or  line  of  commerce; 

(f)  that  the  acquiring  company  has  not,  to  induce  the 
acquisition,  indulged  in  any  unlawful  methods  of  competition 
or  has  not  otherwise  violated  the  provisions  of  the  Federal 
Trade  Commission  Act.  as  amended  (TNEC,  final  report, 
pp.  38-39). 

The  procedural  effect  of  this  proposal  would  be  to  shift  the 
burden  of  legal  justification  to  the  companies  proposing  a 
merger  or  acquisition  of  more  than  a  given  size.  The  sub- 
stantive effect  would  be  to  require  these  parties  to  demonstrate 
that  the  transaction  would  benefit  the  public  (point  («)), 
and  would  not  injure  or  threaten  competition  (points  (b)  to 

A  number  of  bills  patterned  after  this  recommendation 
have  since  been  introduced  in  Congress  from  time  to  time, 
and  some  of  the  same  basic  principles  have  been  suggested  for 
current  consideration.  Criticism  centers  chiefly  around  the 
indefiniteness  of  such  terms  as  "public  interest,  economy,  and 
efficiency"  and  the  difficulty  and  expense  of  amassing  the 
economic  data  required  to  meet  the  legal  tests  established. 
To  shift  the  burden  of  proof  to  the  defendants  and  in  addi- 
tion to  require  not  merely  a  showing  that  the  merger  or 
acquisition  is  not  likely  to  injure  or  threaten  competition, 
but  also  that  the  transaction  will  be  of  public  benefit,  is  to 
raise  a  basic  question  as  to  whether  such  a  burden  could 
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be  effectively  discharged  even  where  healthy  and  desirable 
transactions  were  involved. 

The  introduction  of  an  arbitrary  standard  concerning 
the  maximum  market  share  resulting  from  a  merger  or  acqui- 
sition as  proposed  by  the  TNEC  and  others,  has  evoked 
strong  objection  on  the  ground  of  inflexibility.  Similar  ob- 
jections have  been  voiced  concerning  more  recent  proposals 
for  prohibiting  outright  any  merger  or  acquisition  by  cor- 
porations which  have  already  achieved  large  size  or  have 
attained  a  position  of  dominance  in  their  industries. 

Referring  to  the  public  interest  test  alone,  such  a  test  is 
used  today  in  the  case  of  proposed  mergers  or  acquisitions 
in  industries  which  are  under  the  jurisdiction  of  Federal 
regulatory  bodies,  such  as  the  Interstate  Commerce  Commis- 
sion. It  is  argued  that  the  use  of  such  a  test  for  mergers  or 
acquisitions  in  the  nonregulated  segment  of  the  economy 
would  mean  the  spread  of  regulation  to  this  segment,  with 
a  consequent  weakening  of  the  spirit  of  free  enterprise. 
Proponents  of  the  idea,  on  the  other  hand,  argue  that  the 
existence  of  section  7  on  the  statute  books  is  itself  a  recogni- 
tion by  Congress  that  corporate  mergers  or  acquisitions  are 
of  public  concern.  These  proponents  point  out  that  it  might 
as  well  be  recognized  that  mergers  or  acquisitions  in  nonregu- 
lated industries,  particularly  transactions  involving  the  cor- 
porate giants  of  such  industries,  can  be  of  such  potential 
consequence  for  the  structure  of  major  segments  of  industry 
that  they  are  profoundly  affected  with  a  public  interest,  and 
in  some  cases  even  more  so  than  similar  transactions  in 
regulated  industries. 

The  public  interest  test  is  a  positive  test.  Its  justifica- 
tion, if  any,  must  be  sought  in  the  relative  importance  of  the 
objectives  of  public  policy  in  this  field.  If  Congress  places 
a  premium  upon  maximizing  the  relative  importance  of 
independent  competitive  enterprises  in  the  country  and  pro- 
tecting their  number  from  inroads  due  to  mergers  and  acqui- 
sitions, it  is  difficult  to  see  why  it  may  not  properly  place 
upon  those  proposing  such  transactions  a  burden  of  reason- 
able proportions  designed  to  demonstrate  that  the  benefit  to 
the  public  will  at  least  counterbalance  the  loss  resulting  from 
the  elimination  of  a  previously  independent  business.  Such 
a  benefit,  however,  need  not  for  this  purpose  be  defined  in 
terms  so  broad  as  "public  interest,"  a  concept  which  is  com- 
mon in  the  field  of  regulation  but  foreign  to  traditional  anti- 
trust policy.  It  should  be  sufficient  to  require  a  positive 
showing  that  the  transaction  is  consistent  with  the  objectives 
of  public  polic3T  concerning  economic  concentration  resulting 
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from  external  business  growth.  In  form,  such  a  test  could 
require  a  showing  that  a  merger  or  acquisition  may  reason- 
ably be  expected  to  have  the  effect  of  increasing  competition. 
This  would  mean  a  change  in  substantive  legal  test  contained 
in  section  7  and  a  shift  of  the  burden  of  proof  from  the  Gov- 
ernment to  the  defendant. 

Merging  enterprises  frequently  justify  their  consolidation 
publicly  on  the  ground  that  it  will  result  in  more  vigorous 
competition  than  each  was  capable  of  offering  separately  in 
the  industrial  fields  concerned,  and  this  is  no  less  true  even 
where  the  companies  involved  have  been  engaged  in  a  long- 
series  of  acquistions.  For  example,  in  testimony  before  the 
subcommittee,  the  chairman  of  the  board  of  Burlington 
Industries,  which  in  the  preceding  6  years  had  acquired  a 
dozen  enterprises,  making  it  the  largest  producer  in  the 
textile  industry,  justified  these  acquisitions  in  large  part  on 
the  ground  that  they  had  strengthened  competition.  Simi- 
larly, the  president  of  Olin-Mathieson  Chemical  Corp.,  which 
in  the  preceding  6  years  had  been  involved  in  17  mergers  or 
acquisitions,  asserted  vigorously  that  these  transactions  not 
only  resulted  in  no  diminution  of  competition  but  in  a  posi- 
tive stimulus  to  competition.  Under  the  circumstances, 
therefore,  it  might  seem  that  to  require  merging  enterprises, 
particularly  where  the  acquiring  company  is  of  large  size, 
to  establish  such  a  benefit  to  competition  legally  would  not 
be  unreasonable. 

In  considering  the  advantages  and  disadvantages  of  sug- 
gestions for  broadening  the  legal  tests  for  mergers  and  acqui- 
sitions, it  is  essential  to  stress  the  importance  of  avoiding 
standards  of  legality  so  difficult  to  meet  as  to  deter  business 
combinations  which  not  only  may  be  unexceptionable  from 
an  antitrust  standpoint,  but  which  may  actually  be  desirable 
in  the  interest  of  healthy  business  growth  and  development, 
on  which,  in  the  final  analysis,  the  economic  well-being  of  the 
country  depends. 

The  principal  drawback  of  changing  the  legal  test  so  as 
to  require  a  showing  of  a  positive  benefit  to  competition  is 
that  it  is  not  possible  to  foretell  the  legal  difficulties  that 
might  be  experienced  in  justifying  healthy  transactions 
under  this  standard.  The  problems  of  proof  under  law  are 
quite  different  from  those  which  govern  the  field  of  public 
relations,  and  might  well  be  insurmountable;  but  even  more 
important,  the  establishment  of  a  new  substantive  standard 
with  the  necessity  of  considerable  litigation  before  its  mean- 
ing and  applicability  were  fully  determined  by  the  courts 
might  conceivably  do  more  harm  than  good  at  this  stage  in 
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the  development  of  public  policy  concerning  the  forms  of 
business  growth.  The  shift  of  the  burden  of  proof,  however, 
has  no  such  disability.  The  change  would  be  procedural  only 
with  the  substantive  test  remaining  the  same  as  at  present. 
The  difference  would  be  that  it  would  be  up  to  the  company 
acquiring  another  to  establish  that  the  acquisition  would  not 
substantially  lessen  competition,  rather  than  up  to  the  Gov- 
ernment to  prove  that  the  acquisition  would  have  the  pro- 
hibited competitive  effect. 

One  approach  which  appears  to  have  some  promise  along 
this  line  might  be  to  select  those  mergers  or  acquisitions 
which  are  of  a  relatively  high  order  of  economic  importance, 
from  the  standpoint  of  effect  upon  concentration  or  similar 
considerations,  and  to  require  only  in  such  cases  that  the 
burden  of  proof  be  upon  the  companies  involved.  The  success 
of  such  an  approach  depends  upon  the  feasibility  of  estab- 
lishing legislative  criteria  as  guides  for  determining  those 
acquisitions  to  which  the  new  burden-of-proof  requirement 
would  properly  be  applied. 

6.    Advance  legal  determination 

One  method  which  has  been  proposed  from  time  to  time 
for  assuring  that  legally  doubtful  mergers  or  acquisitions  are 
stopped  prior  to  consummation  would  be  to  require  advance 
legal  determination  of  such  transactions  by  the  Government 
under  certain  conditions  (H.  R.  1517,  S.  577,  78th  Cong.,  1st 
sess.,  1943 ;  H.  R.  2357,  S.  615,  H.  R.  4810,  H.  R.  4519,  79th 
Cong.,  1st  sess.,  1945;  S.  104,  80th  Cong.,  1st  sess.,  1947;  H.  R. 
1240,  81st  Cong.,  1st  sess.,  1949). 

The  purpose  of  such  a  plan  would  be  to  make  fully  effec- 
tive the  power  to  prevent  violations  of  section  7,  thus  apply- 
ing corrective  action,  where  justified,  before  rather  than  after 
the  damage  has  been  done.  The  effect  would  be  to  apply  to 
certain  mergers  or  acquisitions  in  industry  in  general  the 
same  requirement)  for  advance  Government  approval — 
although  not  the  same  criteria  for  such  approval — as  now 
applies  to  mergers  or  acquisitions  by  railroads,  airlines  or 
other  regulated  enterprises  which  are  subject  to  the  jurisdic- 
tion of  the  Interstate  Commerce  Commission,  Civil  Aero- 
nautics Board  or  other  regulatory  bodies. 

Present  clearance  procedures  of  the  enforcement  agencies 
depend  upon  voluntary  submission  of  merger  and  acquisition 
proposals  by  the  companies  involved.  While  laudably  de- 
signed to  encourage  parties  to  submit  such  proposals  for 
advance  legal  review,  relatively  few  such  submissions  have 
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been  made  and  the  program  as  a  whole  suffers  from  defective 
legal  authority. 

Establishment  of  an  effective  plan  of  advance  approval 
must  take  cognizance  of  the  sound  objections  which  have  been 
raised  against  such  a  plan  in  the  past.  These  objections  are 
generally  similar  to,  although  stronger  than,  those  suggested 
concerning  a  requirement  for  advance  notification.  Practical 
business  disadvantages  resulting  from  the  necessity  of  pre- 
mature disclosure  of  merger  plans  to  the  Government  would 
be  even  greater  in  the  case  of  public  disclosure.  Furthermore, 
businessmen's  fears  of  undue  delay  in  such  proceedings  are 
well-founded,  judging  by  the  history  of  some  of  the  cases 
which  have  been  brought  under  section  7,  such  as  the  Pills- 
bury  Mills  case  which  has  been  in  progress  in  the  Federal 
Trade  Commission  for  almost  4  years  without  yet  having 
reached  the  courts.  It  is  argued  also  that  the  administrative 
burdens  of  operating  a  program  of  advance  approval  might 
be  so  great  as  to  delay  still  further  the  extensive  time  already 
required  on  purely  legal  grounds.  Finally,  it  is  felt  that  the 
added  red  tape  necessitated  by  a  program  of  advance  ap- 
proval would,  in  and  of  itself,  discourage  mergers  or  acquisi- 
tions which  otherwise  might  be  perfectly  healthy  and  desir- 
able from  the  standpoint  of  the  public  interest. 

It  is  clear  that  to  be  effective  a  plan  of  advance  approval 
would,  in  the  first  instance,  have  to  be  fairly  selective.  If 
the  aim  of  such  a  plan  is  to  require  an  advance  legal  deter- 
mination of  mergers  or  acquisitions  which  constitute  a  seri- 
ous threat  to  the  basic  purposes  of  the  law  concerning  such 
transactions,  the  requirement  for  such  advance  review  may 
properly  be  limited  to  the  more  important  cases.  Thus,  the 
requirement  for  advance  legal  determination  could  be  made 
coextensive  in  application  with  the  requirement  for  a  shift  in 
the  burden  of  proof.  In  the  case  of  those  proposed  transac- 
tions selected  as  having  such  potential  consequences  as  to  re- 
quire such  a  procedural  shift,  the  advance  legal  determina- 
tion would,  for  the  same  reason,  also  be  required. 

Secondly,  the  advance  determination  would  have  to  be  of 
a  binding  character  from  a  legal  standpoint.  That  is,  it 
would  not  be  in  the  nature  of  an  advisory  opinion  or  an 
expression  of  an  enforcement  agency's  intention  not  to  pro- 
ceed on  certain  submitted  facts,  but  would  be  based  upon  an 
adversary  proceeding  having  the  same  force  and  effect  as  one 
in  which  a  complaint  is  now  initiated  by  the  Government. 
The  determination  resulting  from  such  a  proceeding  would 
have  to  be  subject  to  court  review. 

Thirdly,  the  criteria  for  determining  wmich  transactions 
would  be  subject  to  the  requirement  of  advance  legal  deter- 
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urination  would,  as  in  the  case  of  the  positive  showing  re- 
quirement, have  to  be  provided  by  the  Congress. 

Fourthly,  in  the  case  of  proposed  mergers  or  acquisitions 
for  which  advance  legal  proceedings  would  not  be  mandatory 
that  is,  in  those  cases  where  only  the  legal  test  provided  in 
the  present  law  would  be  applicable — the  right  voluntarily 
to  seek  an  advance  adjudication  might  be  accorded  to  the 
parties  involved.  In  such  cases,  the  burden  of  proving  that 
the  proposed  acquisition  would  not  impair  competition  would 
also  be  upon  those  proposing  the  acquisition.  The  effect  of 
this  opportunity  for  advance  legal  determination  would  be 
to  retain  the  advantage  of  the  present  clearance  procedures 
in  providing  some  legal  guides  to  parties  proposing  to 
merge,  but  would  establish  such  guides  on  the  firm  legal 
footing  of  a  formal  proceeding.  The  main  disadvantages  of 
this  idea  from  an  enforcement  standpoint  are  twofold : 

(1)  It  would  permit  private  parties  to  determine  the 
timing  of  a  trial  of  the  issues,  and  at  the  time  so  selected  the 
full  competitive  implications  of  a  proposed  merger  or  acqui- 
sition might  not  be  clear.  A  related  consideration  is  that 
advance  adjudication  may  be  voluntarily  sought  for  each  of 
a  series  of  transactions,  no  one  of  which  may  have  manifestly 
adverse  competitive  effects,  but  which  may  raise  questions 
as  to  legality  under  section  7  by  reason  of  the  total  pattern 
and  effect  of  such  acquisitions. 

(2)  From  a  practical  standpoint,  requests  for  advance 
adjudication  might  interfere  with  the  machinery  of  enforce- 
ment if  they  were  too  numerous  or  subjected  the  staff  to 
excessive  pressures  in  curtailing  the  time  needed  to  inves- 
tigate and  prepare  an  adequate  case  on  behalf  of  the  Govern- 
ment. For  the  idea  to  be  effective,  then,  some  means  would 
have  to  be  found  for  meeting  these  problems  satisfactorily. 

Finally  a  requirement  for  advance  legal  determination 
would  tend  inevitably  to  discourage  mergers  indiscriminately, 
the  good  with  the  bad,  if  the  prospect  were  only  for  the  same 
type  of  prolonged  litigation  which  has  characterized  section 
7  proceedings  to  date.  The  feasibility  of  such  a  requirement 
therefore  stands  or  falls  upon  the  dispatch  with  which  pre- 
merger proceedings  can  be  tried  and  adjudicated.  If  such 
cases  cannot  be  disposed  of  expeditiously,  the  question  to  be 
faced  is  whether  a  requirement  for  advance  legal  determina- 
tion would  not  do  at  least  as  much  harm  as  good. 

7.     Either  corporation  engaged  in  commerce 

As  defined  in  the  Clayton  Act,  "commerce"  means  the 
interstate  or  foreign  commerce  of  the  United  States.    Sec- 
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tion  7  at  present  has  no  applicability  to  stock  or  asset  ac- 
quisitions where  the  corporation  whose  stock  or  assets  are 
acquired  is  not  engaged  in  such  commerce.  Thus  the  prohibi- 
tions of  section  7  concerning  corporate  mergers  or  acquisi- 
tions which  do  substantial  injury  to  competition  does  not 
apply  where  the  acquired  corporation  is  engaged  in  purely 
intrastate  business.  If  this  exemption  from  the  terms  of 
section  7  were  eliminated,  the  enforcement  agencies  would 
be  able  to  reach  situations  where  certin  types  of  interstate 
corporations  expand  their  power  through  a  continuous  pat- 
tern of  acquisitions  of  purely  intrastate  business.  Such  ac- 
quisitions, while  individually  not  of  particular  significance, 
can  be  of  the  greatest  competitive  significance  from  a  cumu- 
lative standpoint. 

Furthermore,  it  is  sometimes  unclear  whether  a  corpora- 
tion doing  a  local  business  is  engaged  purely  in  intrastate 
commerce  or  is,  in  a  strictly  legal  sense,  engaged  in  interstate 
commerce.  The  objective  of  section  7  is  to  prevent  competi- 
tive evils  which  may  be  achieved  by  buying  np  other  com- 
panies, and  these  evils  are  basically  the  same  whether  the 
businesses  acquired  are  interstate  or  intrastate  in  character. 

One  of  the  provisions  of  H.  R.  9424  as  approved  by  the 
Committee  on  the  Judiciary  on  July  27,  1956,  would  have 
recognized  this  problem  by  amending  section  7  to  make  it 
applicable  to  transactions  where  either  the  acquiring  corpo- 
ration or  the  corporation  from  which  stock  or  assets  are 
acquired  is  engaged  in  interstate  or  foreign  commerce. 

8.      Bank  Mergers  and  Acquisitions 

The  need  for  strengthening  the  law  with  respect  to  bank 
mergers  received  considerable  attention  during  the  84th 
Congress  in  both  House  and  Senate.  The  House  on  Febru- 
ary 6,  1956,  approved  H.  R.  5948  which  would  have  amended 
section  7  by  subjecting  bank  mergers  to  the  same  legal  stand- 
ards of  competition  now  contained  in  that  section  with  re- 
spect to  corporate  mergers  generally,  and  this  provision  was 
incorporated  in  precisely  the  same  form  in  the  bill  H.  R.  9424, 
which  contained  several  other  changes  in  the  merger  statute 
and  which  was  passed  by  the  House  on  April  16. 

During  hearings  held  in  June  1955  and  May  1956,  testi- 
mony was  received  from  the  heads  of  the  Federal  bank  su- 
pervisory agencies,  Board  of  Governors  of  the  Federal  Re- 
serve System,  Controller  of  the  Currency,  and  Federal  De- 
posit Insurance  Corporation ;  from  the  National  Association 
of  Supervisors  of  State  Banks,  the  organization  representing 
State  banking  officials ;  from  the  American  Bankers  Associa- 
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tion,  the  principal  trade  association  in  the  banking  field; 
and  from  the  Independent  Bankers  Association  of  America 
representing  smaller  independent  banks. 

The  reason  for  the  Subcommittee's  concern  with  respect  to 
bank  mergers  derives  from  the  number,  character,  and  trend 
of  such  transactions  in  recent  years.  In  1955,  232  previously 
independent  banks  had  ceased  operations  in  the  United 
States  as  a  result  of  consolidations  and  mergers.  In  the  3 
years  1953-55,  there  were  556  such  bank  absorptions,  more 
than  twice  the  number  of  such  transactions  in  the  preceding 
3  years. 

The  size  of  the  banks  involved  in  these  transactions  has 
varied  widely.  In  some  cases  small  banks  have  been  pur- 
chased by  other  small  banks ;  in  other  cases  local  banks  have 
been  acquired  by  large  city  banks ;  in  still  other  cases  giant 
financial  institutions  have  merged  with  each  other.  The  effect 
of  bank  mergers  has  been  to  increase  the  concentration  of 
banking  resources  in  almost  every  important  financial  center 
in  the  United  States.  New  York  City  alone,  in  the  year  1955, 
witnessed  several  of  the  largest  bank  mergers  in  American 
financial  history.  Among  these  were  the  merger  of  the  Chase 
National  Bank,  having  total  assets  of  about  |5.7  billion, 
with  the  Bank  of  Manhattan  Co.  which  had  assets  of  $1.6 
billion  and  the  Bronx  County  Trust  Co.  which  had  assets  of 
$76  million;  the  merger  of  the  National  City  Bank  of  New 
York,  having  total  assets  of  about  $5.8  billion,  with  the  First 
National  Bank  of  New  York,  which  had  assets  of  over  $700 
million;  and  the  merger  of  the  Bankers  Trust  Company  of 
New  York,  which  had  assets  of  $2.2  billion,  with  the  Public 
National  Bank  &  Trust  Company  of  New  York,  which  had 
assets  of  almost  $600  million. 

Data  submitted  to  the  Subcommittee  showed  the  percent- 
age of  total  commercial  bank  assets  owned  by  the  single 
largest,  the  2  largest,  and  the  4  largest  banks  in  16  important 
cities  of  the  United  States.  In  each  case  the  4  leading  banks 
own  more  than  60  percent  of  total  commercial  banking  assets 
in  that  city.   The  data  are  as  follows : 


Percentage   of   total   assets   owned    by    largest    banks   in    principal   financial   centers 


4  largest  2  largest 

Largest 

4  largest 

2  largest 

Largest 

Percent 

Percent 

Percent 

Percent 

Percent 

Percent 

New    York 

60 

41.6 

22.0 

Dallas 

84 

64.9 

32.8 

Providence 

98 

93.2 

57.7 

Atlanta 

92 

63.9 

33.2 

Pittsburgh 

87 

79.2 

61.0 

Richmond     .  . 

84 

55.9 

33.2 

Minneapolis 

87 

76.0 

39.7 

Kansas    City. 

75 

53.7 

34.3 

Cleveland     . 

97 

72.3 

74.7 

St.     Louis.  .  . 

68 

53.5 

28.0 

Boston    .... 

83 

71.6 

52.2 

Baltimore     .  . 

77 

44.9 

24.0 

Chicago     .  .  . 

84 

66.9 

34.1 

Philadelphia 

69 

44.6 

24.7 

Detroit      .  .  . 

90 

65.9 

46.5 

Washington 

60 

43.0 

26.3 

337 

The  increasing  trend  toward  banking  concentration  di- 
rected the  attention  of  the  Subcommittee  to  the  need  for  as- 
suring that  statutory  powers  are  adequate  to  cope  with  those 
mergers  which  have  adverse  effects  upon  the  competitive 
structure  of  banking  in  the  country.  Section  7  of  the  Clayton 
Ad  now  prohibits  bank  mergers  consummated  by  purchase 
of  stock  wherever  the  result  might  be  a  substantial  lessening 
of  competition  or  a  tendency  to  create  a  monopoly  in  any 
line  of  commerce  in  any  section  of  the  country.  In  actual 
practice  this  prohibition  has  been  a  "dead  letter''  since  vir- 
tually all  bank  mergers,  for  legal  reasons,  are  effected 
through  purchase  of  bank  assets  rather  than  of  stock.  As  a 
result,  the  legal  tests  concerning  competitive  effect  which  are 
now  applied  under  section  7  with  respect  to  other  types  of 
corporate  mergers  are  totally  ineffective  with  respect  to  bank 
mergers. 

In  order  to  remedy  this  deficiency,  the  Subcommittee  in 
reporting  II.  R.  9424  to  the  full  committee  accepted  without 
change  that  provision  of  the  House-passed  bill  relating  to 
bank  mergers.  Under  this  provision,  the  legality  of  any  bank 
merger  would  be  determined  primarily  on  the  basis  of  its 
effect  upon  competition.  Enforcement  of  section  7  with  re- 
spect to  banks  would  be  vested  concurrently  in  the  Federal 
Reserve  Board  and  in  the  Attorney  General  in  line  with  the 
concurrent  jurisdiction  principle  applicable  to  other  types 
of  mergers  under  section  7. 

Under  present  State  and  Federal  banking  statutes  various 
bank  supervisory  agencies  have  responsibility  for  approving 
or  disapproving  bank  mergers,  depending  upon  the  nature  of 
the  transaction.  This  responsibility  is  incomplete  and  some- 
what overlapping.  The  Comptroller  of  the  Currency  is  re- 
quired to  pass  upon  all  mergers  where  the  surviving  institu- 
tion is  a  national  bank.  Where  the  surviving  bank  is  a  State- 
chartered  institution,  the  merger  must  be  approved  by  the 
appropriate  State  banking  authority.  However,  if  the  con- 
tinuing or  acquiring  State-chartered  bank  is  a  member  of 
the  Federal  Reserve  System,  the  approval  of  the  Board  of 
Governors  of  that  System  is  also  required,  but  only  if  the 
combined  capital  and  surplus  of  the  merging  banks  are  dim- 
inished by  the  transaction.  Where  the  surviving  State-char- 
tered bank  is  not  a  member  of  the  Federal  Reserve  System 
but  is  insured  by  the  Federal  Deposit  Insurance  Corporation, 
the  approval  of  the  transaction  by  that  body  is  also  required, 
but  again,  only  if  the  combined  capital  and  surplus  are  to 
be  impaired.  Where  the  surviving  institution  is  a  nonmem- 
ber  noninsured  bank,  or  where  the  bank  which  survives  is  a 
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State-chartered  bank  and  the  combined  capital  and  surplus 
of  the  merging  banks  are  not  reduced,  no  approval  is  required 
by  any  Federal  agency.  The  largest  bank  merger  in  the  his- 
tory of  this  country,  that  of  the  Chase  National  Bank  into 
the  Bank  of  Manhattan  Co.,  a  State-chartered  institution, 
was  in  the  latter  category,  and  thus,  regardless  of  its  effect, 
not  legally  subject  to  any  requirement  for  approval  by  any 
Federal  banking  agency. 

In  those  cases  in  which  Federal  approval  of  a  bank  merger- 
is  required  at  present,  the  statutory  criteria  for  approval  do 
not  include  any  reference  to  the  effect  of  the  proposed  trans- 
action upon  banking  competition.  During  the  course  of  the 
hearings,  the  three  Federal  bank  supervisory  agencies  pro- 
posed that  the  present  authority  for  advance  approval  of 
bank  mergers  by  those  agencies  under  the  banking  statutes 
be  broadened  to  include  all  bank  mergers,  regardless  of  the 
effect  upon  capital  structure,  wherever  the  surviving  insti- 
tution is  a  national  bank,  a  member  of  the  Federal  Reserve 
System,  or  is  insured  by  the  Federal  Deposit  Insurance 
Corporation;  that  the  criteria  for  approval  be  amended  to 
include  the  effect  of  banking  competition  among  the  various 
factors  to  be  considered;  and  that  these  three  agencies  be 
vested  with  final  authority  over  all  bank-merger  transac- 
tions. Under  this  proposal  the  appropriate  banking  agency 
might,  if  it  wished,  require  the  opinion  of  the  Attorney  Gen- 
eral but  would  not  be  obliged  either  to  make  such  a  request 
or  to  follow  the  recommendation  received. 

This  approach,  which  was  endorsed  by  the  American 
Bankers  Association,  was  proposed  by  the  Federal  bank  su- 
pervisory agencies  in  place  of  legislation  making  section  7 
applicable  to  bank  mergers.  The  Department  of  Justice 
testified  in  vigorous  support  of  the  provisions  embodied  in 
H.  R.  9424  with  respect  to  bank  mergers,  and  in  vigorous 
opposition  to  the  approach  proposed  by  the  three  Federal 
supervisory  agencies  and  the  American  Bankers  Association. 

A  bill  embodying  the  approach  recommended  by  the  Fed- 
eral banking  agencies  and  the  American  Bankers  Association, 
8.  3911,  was  introduced  by  Senator  Fulbright  on  May  23, 
1956,  referred  to  the  Committee  on  Banking  and  Currency, 
reported  favorably  by  that  committee  on  July  16  and  passed 
by  the  Senate  on  July  25,  1956. 

The  Committee  on  the  Judiciary,  in  acting  on  H.  R. 
9424.  was  convinced  that  only  by  subjecting  bank  mergers 
to  a  more  stringent  standard  of  competitive  effect  than  was 
possible  under  existing  law  could  an  effective  means  of  cop- 
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ing  with  the  rising  trend  of  bank  mergers  or  acquisitions  be 
provided.  It  was  evident  that  in  applying  such  a  standard, 
the  special  problems  of  the  banking  business,  as  compared 
with  the  general  run  of  commercial  activities,  would  have 
to  be  taken  into  consideration.  The  Committee  on  the  Ju- 
diciary did  not  act  on  the  merger  legislation  before  it  until 
July  27,  1956.  In  view  of  the  action  already  taken  by  the 
Senate  on  S.  3911,  the  committee  decided  to  accept  that 
approach  to  the  bank-merger  problem  at  that  time  with  the 
proviso  that  before  acting  upon  any  bank  merger  the  ap- 
propriate banking  agency  would  be  required  to  provide  an 
adequate  opportunity  for  an  expression  of  views  by  the 
Attorney  General  as  to  the  competitive  effect  of  the  proposed 
transaction.  The  obtaining  of  such  an  opinion  from  the 
Attorney  General  was  to  be  mandatory  rather  than  discre- 
tionary as  provided  in  S.  3911.  It  was  expected  that  in 
weighing  the  effect  of  a  proposed  bank  merger  upon  competi- 
tion the  banking  agencies  would  view  sympathetically  trans- 
actions which  stemmed  from  the  failing  conditions,  unsound 
assets  or  capital  structure,  or  incompetent  management  of 
the  defunct  bank,  or  from  other  special  circumstances  which 
might  otherwise  have  led  to  a  serious  deterioration  of  banking 
services  or  conditions  in  the  community  or  communities  af- 
fected. 

While  the  bill  as  approved  by  the  Judiciary  Committee 
would  vest  in  the  banking  agencies  exclusive  authority  for 
approving  bank  mergers  and  add  the  competitive  factor  to 
the  criteria  for  approval  instead  of  making  the  competitive 
criteria  of  paramount  and  overriding  importance,  it  was  not 
intended  that  these  agencies,  in  administering  the  authority, 
would  give  mere  lipservice  to  the  effect  of  a  proposed  merger 
upon  competition.  The  addition  of  the  competitive  test  to 
those  already  contained  in  the  Federal  Deposit  Insurance 
Corporation  Act  was  expected  to  make  a  substantial  differ- 
ence in  the  standards  applied  by  the  banking  agencies  in 
determining  whether  to  grant  or  withhold  consent  for  pro- 
posed bank  mergers  and  acquisitions.  In  order  to  assist  the 
banking  agencies  in  discharging  their  responsibilities  for 
giving  due  weight  to  the  effect  of  a  proposed  merger  upon 
banking  competition,  the  appropriate  agency  was  to  provide 
sufficient  opportunity  for  an  opinion  from  the  Attorney  Gen- 
eral concerning  such  effect.  It  was  expected  that  the  mechan- 
ics of  obtaining  such  an  opinion  would  be  worked  out  coop- 
eratively and  practically  so  that  the  opinion  might  be  ren- 
dered in  a  timely  manner  without  unnecessarily  impeding 
orderly  administrative  action. 
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E.    CONCLUSIONS 

On  the  basis  of  the  facts  above  set  forth  the  staff  of  the 
subcommittee  presents  for  the  consideration  of  the  Judiciary 
Committee  itself  the  following  conclusions: 

1.    Policy  objectives 

(1)  The  objective  of  an  effective  public  policy  concerning 
mergers  and  acquisitions  is  to  arrest  tendencies  toward  ex- 
cessive concentrations  of  business  power  resulting  from  exter- 
nal, as  distinguished  from  internal,  business  growth.  In 
achieving  this  objective,  it  helps  to  fulfill  the  broad  purpose 
of  the  antitrust  laws  generally  to  promote  and  facilitate  the 
efficient  use  of  economic  resources  through  competition. 

(2)  The  justification  for  singling  out  business  growth 
via  merger  or  acquisition  for  special  attention  under  the 
antitrust  laws  is  that  regardless  of  the  competitive  or  other 
economic  effects,  such  a  transaction,  by  definition,  results  in 
the  elimination  of  a  previously  independent  business  enter- 
prise or  of  a  portion  of  such  an  enterprise.  Although  consid- 
erable business  risks  may  be  present  regardless  of  the  type 
of  business  growth  involved,  section  7  of  the  Clayton  Act, 
since  its  inception,  has  properly  recognized  that  from  a 
fundamental  antitrust  standpoint  expansion  of  a  company's 
market  position  by  the  acquisition  of  a  going  business  repre- 
sents a  somewhat  lower  order  of  enterprising  activity  than 
similar  expansion  through  investment  of  new  funds  or  the 
reinvestment  of  earnings,  superior  production  or  distribu- 
tion efficiency,  technological  or  product  innovation,  or  com- 
petitive skill. 

(3)  At  the  same  time,  an  effective  policy  in  this  field  must 
recognize  that  a  merger  or  acquisition  may  be,  and  frequently 
is,  an  economic  and  efficient  route  for  the  expansion  of  a 
particular  business  enterprise.  In  itself,  a  merger  or  acquisi- 
tion is  merely  one  form  of  competitive  activity,  which  may 
have  salutary  or  unsalutary  competitive  results,  depending 
upon  the  individual  circumstances.  Furthermore,  as  with 
other  business  transactions,  a  merger  or  acquisition  may  have 
economic  effects  of  a  noncompetitive  nature  which  may  be 
either  beneficial  or  injurious. 

(4)  The  law  concerning  mergers  and  acquisitions,  there- 
fore, must  strike  a  difficult  balance.  It  must  provide  stand- 
ards and  procedures  which  are  stringent  enough  to  hold  the 
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line  against  business  combinations  which  would  tend  to 
weaken  significantly  the  competitive  fabric  of  the  economy, 
yet  these  standards  must  not  be  so  extreme  as  to  impede 
healthy  business  growth  and  development. 

(5)  Although  the  economic  significance  of  individual 
mergers  or  acquisitions  may  vary  widely,  the  present  law 
provides  a  single  standard  for  judging  the  legality  of  all 
such  transactions,  and  the  evidentiary  burden  is  the  same  in 
all  cases.  Just  as  the  present  law,  in  the  interest  of  the  com- 
petitive health  of  the  economy,  applies  different  standards 
of  legality  to  mergers  and  acquisitions  generally  than  to 
growth  by  internal  expansion.  The  interest  of  public  policy 
in  corporate  mergers  is  not  necessarily  confined  to  their 
effects  upon  competition.  Concern  over  excessive  growth  of 
private  economic  poAver  and  its  social  and  political  implica- 
tions is  built  into  every  member  of  the  structure  of  antitrust 
policy,  including  section  7.  Given  the  difficulty  of  predicting 
the  full  implications  of  a  major  corporate  merger  for  the 
growth  of  business  power,  and  of  restoring  the  status  quo 
ante  years  after  a  merger  is  consummated,  the  Congress,  in 
balancing  the  objectives  of  public  policy,  may  appropriately 
impose  stricter  standards  and  the  heavier  burden  of  justifica- 
tion in  the  case  of  those  transactions  which  are  of  greater 
potential  consequence  than  others. 

(6)  An  effective  policy  concerning  mergers  must  be  pre- 
ventive in  approach  and  in  result.  By  the  very  nature  of  a 
merger  or  acquisition,  determination  of  its  legality  has  more 
practical  effect  before  its  consummation  rather  than  some 
years  after.  Advance  determination  may  appropriately  be 
required  in  the  case  of  the  more  important  mergers  or  acqui- 
sitions such  as  those  which  would  be  subjected  to  the  more 
stringent  requirements  mentioned  above. 

(7)  Kegardless  of  whether  or  not  an  advance  determina- 
tion is  required  by  the  Government,  there  is  merit  in  the 
contention  that  business  firms  which  feel  the  need  of  cer- 
tainty as  to  the  legal  position  of  a  proposed  merger  or  acqui- 
sition should  have  the  right  to  seek  and  to  obtain  in  advance 
a  legally  binding  determination  as  to  the  legality  of  the 
proposed  action.  In  order  for  such  an  approach  to  be  effec- 
tive, it  would  be  necessary  to  safeguard  the  enforcement 
agencies  with  respect  to  the  invoking  of  this  right  in  situa- 
tions involving  a  series  of  acquisitions,  or  with  respect  to 
the  amount  of  time  necessary  to  investigate  the  facts  and 
try  the  issues. 
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Mergers  and  acquisitions  of  the  conglomerate  or  diversi- 
fication type  have  become  increasingly  common  since  the 
enactment  of  the  1950  amendment  of  section  7,  and  some  of 
the  largest  and  most  important  mergers  and  acquisitions 
during  this  period  have  been  of  that  type.  The  present  law 
is  an  imperfect  instrument  for  dealing  with  conglomerate 
mergers  or  acquisitions.  Although  intended  by  the  Congress 
to  apply  equally  to  conglomerate  as  to  horizontal  and  vertical 
mergers  or  acquisitions,  the  actual  language  of  the  law  makes 
it  difficult  at  best  to  effectuate  this  purpose  efficiently.  The 
problem  is  important  from  an  enforcement  standpoint  be- 
cause transactions  of  this  kind  may  frequently  involve  firms 
which  might  have  expanded  into  each  other's  domain  in  com- 
petition with  each  other;  the  effect  upon  competition  would 
thus  be  of  a  potential  character  but  nonetheless  significant 
in  terms  of  the  ultimate  competitive  structure  of  the  in- 
dustries concerned.  Basically,  the  entry  of  very  large  cor- 
porations by  purchase  into  new  industry  fields,  while  justified 
in  the  name  of  diversification,  may  present  serious  implica- 
tions for  the  competitive  structure  of  the  industry  entered, 
particularly  wTith  respect  to  existing  smaller  and  nondi- 
versified  competitors  in  that  field.  Some  recent  complaints 
filed  by  the  Government  represent  an  initial  attempt  to 
explore  the  applicability  of  the  present  statute  in  such  sit- 
uations. These  efforts  should  be  intensified  so  that  the  status 
of  the  law  in  this  regard  can  be  fully  clarified  on  the  basis 
of  varying  sets  of  facts. 

( 9 )  The  legality  of  some  mergers  may  be  a  relatively  easy 
matter  to  determine,  while  a  legal  judgment  concerning  others 
may  be  extremely  difficult,  depending  upon  the  circumstances 
in  each  case.  Concepts  of  fair  play  require  that  a  business- 
man whose  past  or  proposed  conduct  is  in  question  should 
have  a  full  opportunity  to  justify  the  legal  proprietary  of 
such  conduct.  At  the  same  time,  if  the  policy  objective  con- 
cerning mergers  is  not  to  be  defeated  by  administrative  pro- 
cedures wrhich  clog  the  channels  of  enforcement,  a  rule  of 
common-sense  must  prevail  concerning  the  nature  and  extent 
of  economic  evidence  required  in  each  case,  or  type  or  class  of 
case.  Judicial  and  enforcement  officers  have  an  obligation  to 
apply  such  a  rule  so  as  to  expedite  the  legal  process. 

2.     Proposals  for  consideration 

(a)  Selective  advance  notification  and  determination. — 
Under  the  proposal  outlined  in  this  report  as  being  worthy  of 
further  study,  statutory  authority  should  be  provided  for 
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compulsory  notification  to  the  Government  in  advance  of 
proposed  mergers  or  acquisitions  involving  companies  above 
a  given  size;  mandatory  determination  of  the  legality  of  the 
more  important  mergers  or  acquisitions  in  advance  of  their 
consummation;  and  optional  advance  determination  for  all 
other  mergers  or  acquisitions. 

Both  the  Department  of  Justice  and  the  Federal  Trade 
Commission  now  employ  advance  clearance  procedures  under 
which  a  company,  seeking  voluntarily  to  determine  in  ad- 
vance the  legality  of  a  proposed  merger  or  acquisition  to 
which  it  is  a  party,  may  obtain  an  affirmative  or  negative 
"clearance  letter''  from  the  agency  to  which  it  applies.  It 
is  not  clear  whether  such  clearances  are  more  accurately 
described  as  a  form  of  advisory  legal  opinion  or  merely  an 
indication  of  the  enforcement  agency's  intention  with  regard 
to  proceeding  on  the  facts  presented.  In  either  case  the 
present  program  has  serious  weaknesses  from  the  standpoint 
of  overall  effectiveness,  and  the  legal  authority  and  the  pro- 
cedures employed  for  the  actions  taken  under  this  program 
are  highly  questionable.  Furthermore,  although  the  Depart- 
ment of  Justice  now  has  the  authority  to  institute  court  pro- 
ceedings to  restrain  a  proposed  transaction  which  it  believes 
to  be  illegal,  no  provision  exists  by  which  the  Government 
is  systematically  informed  of  planned  mergers  or  acquisi- 
tions, as  the  basis  for  determining  whether  such  authority 
should  be  exercised. 

The  purpose  of  this  proposal  would  be  to  replace  the  pres- 
ent program  with  one  which  has  proper  legal  authority; 
which  would  provide  the  Government  with  necessary  advance 
information  without  unreasonably  burdening  smaller  firms; 
which  would  require  that  a  formal  legal  determination  be 
made  in  advance  of  consummation  of  those  proposed  mergers 
or  acquisitions  which  are  deemed  sufficiently  important  un- 
der criteria  set  forth  by  Congress  to  warrant  such  advance 
adjudication,  whether  or  not  such  advance  determination  is 
sought  by  the  parties  to  the  transaction;  and  which  would 
provide  companies  involved  in  all  other  mergers  or  acquisi- 
tions, whether  or  not  of  such  importance  as  to  make  advance 
determination  mandatory,  the  option  of  obtaining  a  formal 
adjudication  of  the  proposed  transaction  if  they  so  desire. 

If  Congress  adopts  the  proposal  previously  suggested  in 
this  report  as  part  of  a  broad  reorganization  of  antitrust 
enforcement  responsibilities  designed  to  eliminate  overlap- 
ping jurisdiction,  the  Bureau  of  Trade  Regulation  would  be 
exclusively  responsible  for  enforcement  of  section  7  of  the 
Clayton  Act,  and  all  proceedings  would  be  brought  by  that 
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agency  before  the  Federal  Trade  Commission  acting  in  a 
judicial  capacity  and  subject  to  court  review.  Details  of  this 
plan  will  be  found  in  chapter  III.  Even  if  this  suggested 
reorganization  is  not  adopted,  exclusive  responsibility  for 
enforcement  of  section  7  might  be  in  the  present  Federal 
Trade  Commission. 

Under  the  present  proposal,  the  advance  determination 
would  consist  of  a  formal  legal  public  proceeding  similar  to 
those  now  conducted  by  the  Federal  Trade  Commission  after 
a  complaint  has  been  brought  and  subject  to  the  provisions 
of  the  Administrative  Procedure  Act.  The  result  of  such 
proceeding  would  have  the  same  effect  as  any  present  deci- 
sion of  the  Federal  Trade  Commission  in  a  section  7  matter 
and  would  be  subject  to  court  review  by  appeal  of  any  of  the 
parties  in  interest.  It  might  well  be  desirable  to  permit  in- 
tervention by  any  competitor,  supplier,  or  customer  of  the 
companies  involved  in  the  proposed  merger,  providing  a  sub- 
stantial legal  interest  were  established  to  the  satisfaction  of 
the  Federal  Trade  Commission. 

Advance  notification  would  consist  of  submission  to  the 
Government  of  pertinent  information  as  specified,  and  such 
supplementary  information  as  might  be  necessary. 

With  respect  to  establishing  the  level  of  company  size 
below  which  notice  to  the  Government  in  advance  of  a  pro- 
posed merger  or  acquisition  would  not  be  necessary,  it  must 
be  emphasized  that  the  sole  purpose  of  advance  notification 
under  this  proposal  is  to  provide  a  systematic  flow  of  intelli- 
gence to  the  Government  as  a  basis  for  selecting  those  mer- 
ger or  acquisition  proposals  which,  because  of  their  poten- 
tial consequence  for  an  industry  or  for  the  economy  general- 
ally,  should  be  subjected  to  an  advance  legal  proceeding 
under  the  criteria  established.  Care  must  be  taken,  there- 
fore, not  to  set  the  line  so  low  as  to  place  upon  small  business 
a  burden  of  red  tape  and  delay  which  would  contribute  little 
or  nothing  to  the  purpose  intended,  nor  so  high  as  to  run  a 
substantial  risk  that  the  Government  will  fail  to  be  informed 
of  planned  mergers  or  acquisitions  which  would  justify  in- 
voking the  requirement  of  advance  determination.  The  ad- 
ministrative burden  of  processing  and  analyzing  the  infor- 
mation submitted  would  also  have  to  be  considered  in  draw- 
ing such  a  line,  since  it  would  be  pointless  to  impose  a  report- 
ing requirement  merely  for  the  accumulation  of  data  in  a 
Government  file. 

Under  the  circumstances,  it  is  likely  that  the  line  should 
be  a  flexible  one,  promulgated  by  regulation  of  the  responsi- 
ble agency  in  accordance  with  the  intended  purpose  of  the 
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notification  procedure  and  adjusted  as  circumstances,  expe- 
rience, and  good  judgment  dictate.  Exemption  from  the  re- 
quirements of  advance  notification  or  of  advance  determina- 
tion would  not  constitute  exemption  from  the  prohibitions 
of  the  law  itself,  and  the  right  of  the  Government  to  proceed 
against  mergers  or  acquisitions  which  had  not  been  the  sub- 
ject of  advance  legal  proceedings  would  remain  the  same  as 
at  present. 

The  selection  of  those  merger  or  acquisition  proposals  for 
which  advance  legal  proceedings  would  be  mandatory  would 
be  made  on  the  basis  of  criteria  to  be  contained  in  the  pro- 
posed legislation.  The  purpose  of  requiring  advance  legal 
determination  in  certain  cases  is  essentially  the  same  as  that 
of  the  premerger  injunction.  It  would  preserve  the  status  quo 
while  the  legality  of  the  transaction  was  being  tested.  The 
mandatory  procedure  would  be  reserved  for  those  proposed 
mergers  or  acquisitions  which  were  deemed  to  involve  eco- 
nomic considerations  of  such  importance  that  the  public 
interest  would  be  better  served  by  a  determination  of  their 
legality  before  the  "scrambling  of  the  eggs"  than  after. 

The  criteria  for  determining  which  proposed  mergers  or 
acquisitions  warranted  a  requirement  of  advance  legal  review 
would  be  the  same  as  the  criteria  for  selecting  those  trans- 
actions upon  which  heavier  burdens  of  justification  would 
be  imposed  upon  the  companies  proposing  a  merger  or  acqui- 
sition, as  discussed  below.  Thus,  if  a  proposed  merger  or 
acquisition  were  deemed  of  sufficient  potential  consequence  to 
justify  an  advance  proceeding  it  would  at  the  same  time  be 
considered  sufficiently  important  to  justify  a  shift  of  the 
evidentiary  burden. 

In  effect,  the  present  proposal  would  divide  all  mergers 
or  acquisitions  subject  to  section  7  of  the  Clayton  Act  into 
three  groups  : 

The  first  group  would  consist  of  those  mergers  or  acquisi- 
tions which  could  be  consummated  without  advance  notice  to 
the  Government.  Transactions  in  this  group  would  be  exempt 
from  the  requirement  of  advance  legal  determination.  Parties 
to  the  merger  or  acquisition,  however,  could,  if  they  wished, 
obtain  a  determination  of  the  legality  of  the  proposed  trans- 
action in  advance  of  its  consummation  by  requesting  such  a 
determination  and  subjecting  the  proposed  transaction  to  a 
formal  proceeding,  with  the  requesting  party  bearing  the 
burden  of  proof.  If  such  a  proceeding  resulted  in  approval 
of  the  transaction,  the  merger  or  acquisition  would  be  im- 
mune to  subsequent  Government  action.  On  the  other  hand, 
if  the  option  to  undergo  advance  proceedings  were  not  exer- 
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cised  by  the  parties,  the  right  of  the  Government,  as  at  pres- 
ent, to  proceed  prior  to  or  subsequent  to  the  merger  would  be 
safeguarded.  In  the  event  of  legal  proceedings  instigated 
either  by  the  Government  or  by  the  parties  themselves,  the 
legal  tests  applicable  to  mergers  or  acquisitions  in  this  group 
would  be  the  same  as  in  the  present  law,  namely  a  probably 
substantial  lessening  of  competition  or  tendency  to  create  a 
monopoly  in  any  line  of  commerce  in  any  section  of  the 
country. 

The  second  group  would  consist  of  those  mergers  or  ac- 
quisitions requiring  notification  of  the  Government  in  ad- 
vance of  their  consummation.  As  in  the  case  of  the  first 
group,  advance  legal  proceeding  would  not  be  obligatory ;  the 
option  to  undergo  such  a  proceeding  would  be  available  to 
the  parties,  subject  to  their  bearing  the  burden  of  proof,  if 
they  wished  to  assure  themselves  of  protection  from  attack 
subsequent  to  the  merger  or  acquisition;  and,  if  this  oppor- 
tunity were  not  taken  advantage  of,  the  Government  would 
be  free  to  act,  as  at  present,  either  before  or  after  the  trans- 
action had  been  completed.  The  same  legal  tests  as  in  the 
first  group  would  be  applicable. 

The  third  group  would  consist  of  those  mergers  or  acqui- 
sitions for  which  advance  legal  proceedings  would  be  obliga- 
tory, together  with  the  heavier  burden  of  proof  upon  the 
defendants. 

( b )  Criteria  for  selection. — It  is  worth  emphasizing  that 
the  purpose  of  such  criteria  would  be  not  to  establish  the 
legality  or  illegality  of  a  proposed  merger  or  acquisition  but 
to  guide  the  identification  of  those  transactions  which  appear 
to  have  such  important  implications  from  the  standpoint  of 
policy  objectives  in  this  field  as  to  justify  advance  scrutiny 
and  the  application  of  more  stringent  requirement  of  legality 
than  ordinarily  imposed.  In  brief,  the  purpose  of  such  criteria 
of  selection  would  be  not  to  provide  legal  answers  but  to 
permit  the  timely  raising  of  pertinent  legal  questions. 

In  establishing  such  criteria,  the  aim  of  Congress  should 
be  to  provide  an  adequate  basis  for  the  guidance  of  the  en- 
forcement and  adjudicating  bodies,  but  not  to  attempt  to 
establish  a  mechanical  formula  in  a  field  which  by  its  very 
nature  requires  an  important  degree  of  flexibility  and  dis- 
cretion to  meet  complex  and  changing  economic  situations. 

These  criteria  might  appropriately  relate  to  the  following 
factors : 

(a)  Absolute  or  relative  size  of  the  companies  involved, 
regardless  of  how  such  size  was  attained,  where  such  size  is 
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already  manifested  in  a  high  degree  of  power  in  one  or  more 
markets. 

( b )  History  of  merger  record  of  the  companies  involved, 
where  the  possibility  of  excessive  resort  to  this  form  of  expan- 
sion is  indicated. 

(c)  Competitive  structure  of  the  industries  affected, 
where  markets  are  already  characterized  by  a  high  degree  of 
concentration,  or  where  the  companies  involved,  either  singly 
or  together,  have  already  attained  a  position  of  dominance 
and  account  for  a  substantial  share  of  such  markets. 

The  above  factors  are  not  intended  to  be  exhaustive  but 
rather  to  illustrate  the  types  of  criteria  which  might  prop- 
erly be  considered  in  connection  with  the  general  proposal, 
and  to  serve  as  a  basis  for  further  elaboration  by  interested 
parties  at  the  hearings. 

3.     Improved  data  on  business  mergers  and  concentration 

There  is  a  serious  deficiency  with  respect  to  the  availability 
of  comprehensive  statistical  and  analytical  data  concerning 
the  facts  of  size  and  concentration  in  industry  and  finance. 
Under  the  Legislative  Reorganization  Act  "each  standing 
committee  of  Congress  is  required  to  exercise  continuous 
watchfulness"  of  the  execution  of  the  laws  under  its  jurisdic- 
tion, and  for  that  purpose  to  study  all  pertinent  data  sub- 
mitted to  the  Congress  by  the  executive  agencies. 

It  is  disturbing  that  reliable  current  data  are  lacking 
with  which  to  evaluate  with  any  degree  of  precision  the 
significance  of  recent  merger  trends  from  the  standpoint  of 
business  concentration.  More  adequate  intelligence  of  this 
kind  is  urgently  needed  to  facilitate  understanding  of  the 
economic  significance  of  individual  mergers  as  well  as  of 
broad  merger  trends  or  movements,  and  to  permit  a  con- 
tinuing appraisal  as  to  whether  or  not  the  objectives  of 
public  policy  concerning  mergers  and  acquisitions  are  being 
achieved. 

This  problem  is  a  fundamental  one.  The  lack  of  data 
concerning  the  concentration  effects  of  recent  mergers  is 
but  a  part  of  a  serious  deficiency  of  basic  statistical  and 
analytical  data  concerning  the  nature  and  extent  of  con- 
centration in  industry  and  finance  generally. 

The  committees  of  the  Congress  charged  with  jurisdic- 
tion of  the  antitrust  laws  cannot  effectively  discharge  their 
responsibilities  in  the  absence  of  relevant  economic  informa- 
tion prepared  and  presented  currently  on  a  comprehensive 
and  svstematic  basis. 
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In  recognition  of  the  need  for  such  data,  the  Subcommit- 
tee arranged  for  the  preparation  of  an  extensive  body  of 
pertinent  information  from  the  1954  census  as  part  of  a 
special  report  on  business  concentration.*  Using  this  material 
as  a  beginning,  a  program  can  be  developed  for  the  regular 
submission  to  the  Congress  of  adequate  up-to-date  reports 
concerning  concentration  trends  in  the  economy  and  the 
factors  contributing  thereto. 


*This  report — Concentration  In  American  Industry — pre- 
pared under  the  direction  of  Jesse  J.  Friedman,  economic  consultant, 
was  released  by  the  Subcommittee  on  July  12,  1957,  as  Senate  Report 
No.  ,  85th  Congress,  1st  Session. 
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CHAPTER  VII.   BIGNESS  AND  CONCENTRATION  OF 

ECONOMIC  POWER— A  CASE  STUDY  OF  GENERAL 

MOTORS  CORPORATION* 

A.    INTRODUCTION 

One  of  the  fundamental  issues  to  which  the  Subcommittee 
addressed  itself  was  the  problem  of  determining  what  should 
be  the  proper  relation  of  the  antitrust  laws  to  business  size 
and  concentration. 

Vast  changes  have  occurred  in  the  size  and  structure  of 
the  American  economy  since  the  Sherman  Act  became  law. 
That  the  great  advances  in  technology,  transportation,  man- 
agement, and  distribution,  which  have  made  possible  the 
incredible  growth  of  our  economy,  have  brought  great  bene- 
fits to  the  American  people  is  attested  to  by  the  high  and  still- 
increasing  standard  of  living  which  we  enjoy  and  of  Avhich  we 
are  so  justly  proud.  At  the  same  time,  an  industrial  trans- 
formation so  dynamic  and  far-reaching  has  inevitably  been 
accompanied  by  destruction  of  old  ways  of  doing  business 
and  the  creation  of  new  patterns. 

One  of  the  most  striking  changes  which  has  taken  place 
is  in  the  size  and  power  of  business  firms.  Many  factors  in 
our  present  business  system  undoubtedly  contribute  to,  and 
in  some  cases,  necessitate,  large  size  and  a  high  degree  of 
concentration.  If  bigness  and  concentration  give  cause  for 
concern,  it  is  not  because  of  a  failure  to  appreciate  the  mate- 
rial benefits  which  we  have  derived  from  mass  production 
or  a  failure  to  recognize  the  place  of  large-scale  enterprise 
in  the  economic  world.  Rather,  such  concern  stems  from  a 
deep-rooted  sensibility  of  the  need  for  maintaining  adequate 
opportunities  for  the  same  kind  of  individual  initiative,  and 
adequate  freedom  for  the  same  kind  of  business  innovation, 
which  to  a  large  extent  have  made  possible  the  progress  we 
have  achieved. 

On  the  subject  of  bigness  and  concentration,  the  Report  of 
the  Attorney  General's  National  Committee  to  Study  the 
Antitrust  Laws  is  largely  silent.  It  inadequately  treats  the 
problem  of  oligopoly,  confining  itself  for  the  most  part  to  a 
consideration  of  existing  law  dealing  with  conduct  which 
results  in  restraint  of  trade  or  monopolization.  The  Attorney 
General's  committee  stated  that  there  was  a  need  for  factual 
studies  by  which  the  report's  specific  recommendations  could 


*This  chapter  was  prepared  under  the  supervision  and  directon 
of  Joseph  W.  Burns,  Chief  Counsel  and  Donald  P.  McHugh,  Assist- 
ant Counsel.  It  was  released  by  the  Subcommittee  on  April  25,  1956 
as  Senate  Report  No.  1879,  84th  Congress. 
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be  tested.  However,  it  did  not  feel  that  it  was  equipped,  or 
that  it  was  its  function,  to  make  the  type  of  factual  findings 
that  would  lie  required.  Such  matters  are  properly  within 
the  province  of  the  Subcommittee,  and  its  activity  in  this 
field  can  make  a  vital  contribution  to  the  preservation  of 
our  system  of  free  competitive  enterprise. 

In  the  course  of  its  inquiry  the  Subcommittee  received  a 
wide  range  of  proposals  for  dealing  with  the  antitrust  prob- 
lems engendered  by  business  size  and  concentration.  Some 
have  suggested  placing  a  limit  or  ceiling  on  business  size 
either  in  terms  of  absolute  size  or  of  a  given  percentage  of 
an  industry  or  market.  Still  others  have  proposed  that  the 
Government  be  empowered  to  prevent  business  integration 
not  justified  by  production  or  distribution  economies  and 
to  compel  the  reorganization  of  excessively  large  enterprises. 
A  number  of  economists  have  maintained  that  the  basic  anti- 
trust problem  at  the  present  time  is  not  so  much  business 
size  as  such,  but  rather  "oligopoly,"  i.e.,  the  domination  of 
industries  or  markets  by  relatively  few  producers  whose  com- 
petitive behavior  is  characterized  by  "mutual  forbearance" 
instead  of  active  rivalry.  Others  believe  that  if  a  business  has 
grown  to  large  size  without  resort  to  unfair  or  predatory 
practices  the  Government  should  have  no  right  to  regulate 
that  size.  Still  others  stress  the  need  for  a  "positive  approach" 
to  the  problems  of  business  size  and  concentration,  such  as 
measures  for  strengthening  smaller  enterprises  or  facilitating 
the  entry  of  new  enterprises  into  industries  where  such  entry 
is  now  extremely  difficult  if  not  virtually  foreclosed. 

In  order  to  obtain  a  close  insight  into  the  workings  of 
large  corporations  in  our  business  system,  the  Subcommittee 
undertook  a  "case  study"  of  the  biggest  manufacturing  enter- 
prise in  the  United  States,  the  General  Motors  Corp.  On 
November  8,  1955,  the  Subcommittee  began  public  hearings 
which  continued  until  December  9,  1955.  At  the  commence- 
ment of  the  hearings,  Senator  Joseph  C.  O'Mahoney,  acting 
chairman,  announced: 

The  hearings  which  open  today  are  an  attempt  to  continue  the 
review  of  the  antitrust  laws  which  was  initiated  in  the  summer 
of  1953,  by  the  present  Attorney  General  of  the  United  States, 
Mr.  Herbert  Brownell,  Jr.  The  committee  which  he  appointed 
consisted  of  lawyers,  economists,  and  professors.  Their  report 
was  submitted  to  the  Congress  on  March  31  of  this  year,  and  the 
Antitrust  and  Monopoly  Subcommittee  of  the  Senate  Judiciary 
Committee,  headed  by  Senator  Harley  M.  Kilgore,  of  West 
Virginia,  has  been  studying  the  report  ever  since.  Many  hearings 
have  been  held,  at  which  the  heads  of  great  business  corporations, 
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including  corporations  engaged  in  the  automotive  industry  have 
testified,  and  today  we  launch  a  study  of  the  General  Motors  Corp., 
the  largest  manufacturing  company  in  the  world. 

General  Motors  and  its  wholly  owned  subsidiary,  General 
Motors  Acceptance  ( Jorp.,  are  respectively  the  largest  manu- 
facturing and  sales  finance  companies  in  the  world.  In  its 
manufacturing    operations    General    Motors    operates    119 

plants  in  64  cities  in  the  United  States  as  well  as  plants  in 
IS  foreign  countries  (VII,  3181).  It  employs  more  than 
one-half  million  persons  in  its  world-wide  activities.  General 
Motors  Corp.  and  its  sales  finance  subsidiary  utilize  banks  in 
289  cities,  including  all  cities  with  populations  of  over  350,000 
persons  and  some  below  that  level  (VIII,  1024).  It  owns  and 
operates  insurance  companies  and  a  capital  financing  unit 
for  dealerships.  It  is  the  leading  producer  of  passenger  cars, 
trucks,  automotive  parts,  buses,  and  locomotives  in  the  world 
and  an  important  producer  of  off-the-highway  earth-moving 
machinery.  It  is  the  single  largest  prime  contractor  for 
defense  equipment  in  the  country.  Also,  contrary  to  the 
popular  belief  that  soaps,  cigarettes,  and  breakfast-foods 
manufacturers  are  the  leading  advertisers,  General  Motors 
bus  the  country's  largest  advertising  budget,  about 
5100,000,000  (VII,  3671  ). 

General  Motors  produces  5  passenger  car  lines  in  the 
United  States  and  3  abroad.  Since  1931  it  has  been  the  lead- 
ing producer  in  this  field,  and  in  each  of  the  past  2  years  it 
has  sold  more  cars  in  the  United  States  than  all  other  pro- 
ducers combined;  General  Motors  has  also  been  the  leading- 
producer  of  trucks  since  1936.  Its  position  in  the  bus  field 
has  advanced  continuously  while  there  has  been  a  gradual 
exit  of  competing  firms.  In  1955  General  Motors  produced 
in  excess  of  80  percent  of  intercity  and  city  buses. 

In  the  production  of  locomotives  General  Motors'  market 
sli  a  re  is  of  comparable  importance  to  its  position  in  the  bus 
field.  Its  percentage  share  of  units  delivered  to  railroads 
in  the  first  8  months  of  1955  was  76  percent,  including  all 
the  passenger  locomotives,  and  83  percent  of  the  freight 
diesel  locomotives  according  to  its  own  statistics.  Only  in 
the  diesel  switcher  did  other  firms  have  significant  market 
shares. 

General  Motors  hold  significant  shares  of  the  markets 
for  many  household  appliances,  including  refrigerators, 
ranges,  washers,  food  freezers,  and  many  other  products.   As 
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Late  as  1936  the  refrigerator  was  the  only  major  appliance 
sold  by  General  Motors,  and  many  of  its  products  in  this 
field  have  been  introduced  since  the  war.  It  has  recently 
designed  entire  kitchens,  internally  wired  and  plumbed,  for 
installation  as  complete  units  by  builders.  Its  position  in 
the  housing  industry  is  assured.  In  addition  to  kitchen  appli- 
ances, it  also  manufactures  air-conditioning,  heating,  and 
water  systems. 

Genera]  Motors'  17  parts  and  accessories  divisions  pro- 
duce and  distribute  a  broad  array  of  parts  and  accessories 
used  in  the  automotive,  aviation,  and  marine  industries.  It 
is  claimed  by  General  Motors  that  its  share  of  the  automo- 
tive replacement  parts  and  accessories  industry  is  23  percent. 
There  is  reason  to  believe  that  this  share  has  been  rising. 
The  remainder  of  the  market  is  supplied  by  upwards  of 
2,000  producers,  and  General  Motors  is  without  doubt  the 
largest  producer  in  the  industry. 

A  firm  whose  gross  sales  total  $12  billion,  whose  assets 
exceed  $5  billion,  and  whose  profits  after  taxes  exceed  a 
billion  dollars,  cannot  help  but  have  considerable  effect  upon 
our  economy.  Any  investment  program  it  undertakes  or  any 
significant  change  in  its  sales  or  labor  force  is  bound  to 
have  important  repercussions.  It  cannot  act  without  some 
realization  of  its  effects.  In  short,  in  whatever  industry  it 
operates,  regardless  of  market  proportions,  General  Motors 
presents  the  problem  of  size. 

After  the  Subcommittee's  early  announcement  that  it 
would  seek  to  determine  what  the  national  antitrust  policy 
should  be  with  respect  to  bigness,  the  staff  initiated  pre- 
liminary inquiries  seeking  to  obtain  information  from 
various  sources,  both  governmental  and  private,  concerning 
the  larger  corporations.  While  abundant  information  was 
publicly  available  on  many  such  companies,  it  was  discov- 
ered that  none  of  the  Government  agencies  have  made  any 
comprehensive  economic  study  of  the  General  Motors  Corp. 
in  recent  years. 

Industries  dominated  by  one  or  a  few  large  companies 
pose  many  difficult  competitive  problems.  The  officials  in 
charge  of  the  2  Government  agencies  which  enforce  the  anti- 
trust laws  expressed  their  concern  over  the  structure  of  the 
automobile  industry,  in  which  3  companies  produce  about 
95  percent  of  the  total  output.  They  felt  that  this  high 
degree  of  concentration  was  the  basic  problem  confronting 
the  industry.  General  Motors  posed  especially  difficult 
problems,  not  only  because  of  its  relative  market  position, 
but  also  because  of  its  absolute  size. 
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The  automobile  industry  is  not  typical  of  those  indus- 
tries dominated  by  a  few  companies,  which  have  been 
described  as  oligopolistic.  Similarly,  General  Motors  does 
not  appear  to  be  typical  of  companies  which  tower  over  an 
industry.  Despite  the  high  degree  of  concentration  which 
exists,  the  automobile  industry  is  generally  considered  to 
be  highly  competitive.  The  Federal  Trade  Commission 
reached  that  conclusion  in  its  1939  Report  on  the  Motor 
Vehicle  Industry.  Various  witnesses  who  appeared  before 
the  Subcommittee  emphatically  expressed  their  belief  that 
the  industry  is  still  intensely  competitive.  Since  the  auto- 
mobile industry  does  not  appear  to  follow  the  competitive 
(or  noncompetitive)  pattern  of  other  industries  dominated 
by  the  few,  it  presents  certain  unique  problems.  But, 
whether  or  not  General  Motors  represents  a  typical  example 
of  the  phenomena  of  bigness  and  concentration  of  economic 
power,  the  Subcommittee  believed  that  a  thorough  study  of 
a  corporation  which  has  such  tremendous  impact  on  the 
American  economy  was  in  order.  Despite  its  great  size,  the 
corporation  has  the  reputation  of  being  well-managed  and 
efficiently  run.  It  made  impressive  contributions  to  the 
Nation's  war  effort.  Its  influence  has  generally  been  regarded 
as  highly  beneficial,  and  it  occupies  a  distinctive  place  in 
the  public  mind. 

Nevertheless,  the  Subcommittee  believed  there  would  be 
great  value  in  a  study  to  determine  whether  the  tremendous 
power  of  the  corporation,  and  the  manner  in  which  it  is 
exercised,  best  served  the  public  interest.  Accordingly,  a 
study  was  initiated  of  the  automobile  industry  in  general, 
as  an  example  of  an  industry  characterized  by  a  high  degree 
of  concentration,  and  of  the  General  Motors  Corp.  in  par- 
ticular, as  an  example  of  bigness. 

The  Federal  Trade  Commission,  and  the  Antitrust  Divi- 
sion of  the  Department  of  Justice,  presently  have  under 
review  specific  activities  of  General  Motors  in  particular 
fields.  To  date,  neither  agency  has  undertaken  to  study  the 
company's  total  impact  on  the  economy  as  a  whole  to  deter- 
mine whether  it  has  exceeded  the  size  which  results  in  the 
greatest  public  benefits  or  whether  the  economy  would  be 
better  served  by  its  dismemberment  or  by  limitations  upon 
its  further  growth. 

Bigness  is  not  an  evil  per  se.  But,  as  the  Supreme  Court 
said  in  United  States  v.  Griffith  (334  U.  S.  100  (1,948) ), 
"size  is,  of  course,  an  earmark  of  monopoly  power."  The 
role  of  giant  corporations  in  shaping  the  form  of  our  eco- 
nomic system,  even  molding  social  and  political  attitudes, 
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has  long  been  of  concern  to  students  of  American  economic 
life.  Some  believe  that  the  public  interest  is  best  served  by 
a  large  number  of  small  businesses  engaging  in  active  com- 
petition and  acting  as  a  brake  on  big  company  power.  These 
persons  feel  that  the  law  should  encourage  small  business 
even  though  in  some  cases  the  immediate  consequences  may 
be  uneconomical. 

Perhaps  the  failure  of  the  antitrust  enforcement  agencies 
to  undertake  a  comprehensive  study  of  General  Motors  rests 
upon  the  belief  that  the  problems  posed  by  the  sheer  size  of 
such  a  corporation  lie  beyond  the  scope  of  existing  antitrust 
statutes.  It  has  been  asserted,  with  some  justification,  that 
the  antitrust  laws  are  inadequate  to  cope  with  the  problems 
of  bigness  and  concentration  of  economic  power.  When 
monopoly  power  has  been  acquired  by  big  corporations 
through  predatory  practices,  the  law  may  readily  be  applied 
to  remedy  the  situation.  But,  where  corporations  increase 
their  dominant  position  in  a  given  market  through  means 
which  are  not  in  and  of  themselves  wrongful,  but  neverthe- 
less reduce  the  effectiveness  of  competition,  the  laws  have 
been  less  successful.  This  failure  of  the  law,  whether 
attributed  to  legislative  intent,  to  judicial  interpretation 
or  to  inadequate  understanding,  would  properly  cause  en- 
forcement agencies  to  hesitate  to  engage  all  or  a  substantial 
portion  of  available  manpower  for  several  years  on  a  project 
which  might  in  the  end  prove  fruitless.  Doubts  as  to  the 
scope  of  the  law  in  this  important  area  indicate  the  need 
for  Congressional  study. 

Even  under  a  clear  declaration  of  legislative  policy  the 
Federal  Trade  Commission  and  the  Antitrust  Division  may 
Avell  be  reluctant  to  undertake,  on  their  limited  budgets,  the 
comprehensive  research  and  investigation  which  a  study  of 
the  big  corporation  entails.  Under  present  law,  these 
agencies  are  geared  to  conducting  litigation,  and  the  effec- 
tiveness of  their  enforcement  programs  is  measured  in  terms 
of  actions  brought,  cases  won  and  lost.  This  scoreboard  ap- 
proach to  antitrust  enforcement  results  in  assignment  of  the 
greater  part  of  the  staffs  and  resources  to  run-of-the-mill 
violations,  and  only  a  small  part  to  more  complicated  long- 
term  study  in  the  areas  where  our  free  competitive  enter- 
prise is  most  seriously  endangered.  The  prospect  of  major 
economic  studies  is  very  dim,  as  long  as  the  agencies  operate 
on  their  present  meager  budgets.  This  inadequacy  further 
emphasizes  the  need  for  congressional  inquiry. 

The  Subcommittee  at  the  outset  of  its  case  study,  was 
faced  with  a  major  problem  of  selection.    Obviously,  time 
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and  budgetary  limitations  would  not  permit  even  a  cursory 
review  of  every  phase  of  General  Motors  far-flung  and 
widely  variegated  activities.  The  process  of  selection  was 
guided  by  consideration  of  the  study's  objectives,  and  of  the 
most  promising  available  sources  of  information. 

The  Subcommittee  sought  to  ascertain:  (1)  To  what  ex- 
tent the  present  size  of  General  Motors  is  attributable  to 
superior  efficiency  and  competitive  skill,  and  to  what  extent 
to  such  factors  as  mergers  and  acquisitions,  vertical  inte- 
gration, questionable  trade  practices,  huge  advertising  out- 
lays, great  financial  resources,  and  other  factors  not  neces- 
sarily related  to  skill  or  efficiency;  (2)  to  what  extent  the 
present  size  of  General  Motors  is  dictated  by  demands  of 
optimum  efficiency  based  upon  industry  requirements  of 
technology,  production  or  distribution;  (3)  whether  true 
economic  efficiency  would  be  impaired  if  any  of  the  com- 
pany's present  operations  were  separated  from  the  rest;  (4) 
in  what  manner,  if  any,  the  great  power  inherent  in  the  size 
of  General  Motors  carries  with  it  the  opportunity  for  abuse, 
and  whether  it  has  actually  been  abused;  and  (5)  whether, 
in  the  absence  of  abuse  of  power,  the  very  magnitude  of  the 
corporation  results  in  suppression  of  competition. 

The  first  question  required  an  appraisal  of  the  extent  to 
which  the  merger  route  had  contributed  to  the  advancement 
of  General  Motors.  Examination  of  this  question  also  rep- 
resented a  logical  extension  of  the  Subcommittee's  earlier 
intensive  study  of  mergers  generally.  The  staff  learned  that 
in  1953  General  Motors  had  acquired  Euclid  Road  Machinery 
Co.,  a  corporation  manufacturing  off-the-road  earth-moving 
machinery.  This  acquisition  marked  General  Motors'  entry 
into  a  new  field. 

Inquiry  into  the  methods  by  which  General  Motors  has 
attained  its  present  position  also  led  the  Subcommittee  to 
examine  antitrust  suits  brought  against  the  company  in  the 
past.  These  suits  were  studied  to  determine  whether  any  of 
the  practices  and  agreements  there  involved,  or  their  cumula- 
tive effect,  had  played  a  significant  role  in  the  company's 
development.  The  Subcommittee  was  also  concerned  with 
the  equally  important  question  whether  the  decrees  entered 
in  these  cases  were  adequate  to  eradicate  the  anticompeti- 
tive effects  of  the  practices  and  agreements  found  objection- 
able, and  whether  any  advantages  derived  therefrom  by 
General  Motors  were  of  such  a  nature  they  could  not  be  dis- 
sipated by  court  action.  Furthermore,  certain  suits  (e.  g., 
the  recent  action  involving  Du  Pont  and  United  States  Rub- 
ber Co. )  yielded  information  and  documents  casting  light  on 
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General  Motors'  early  history  and  the  thinking  of  its  prin- 
cipal officers. 

Since  all  the  questions  are  concerned  with  problems  cen- 
tering around  size,  the  Subcommittee  turned  its  attention  to 
those  fields  where  General  Motors  occupies  a  dominant  mar- 
ket position,  particularly  those  industries  in  which  it  does  in 
excess  of  70  percent  of  the  total  business.  Public  attention 
has  been  directed  recently  to  the  field  of  diesel  locomotives, 
where  it  is  generally  known  that  General  Motors  has  made 
amazing  strides  and  where  some  long-established,  well-known 
companies  have  been  experiencing  grave  difficulties.  Public 
announcements  before  the  Subcommittee  by  responsible 
Government  officials  indicated  that  General  Motors  occupies 
a  commanding  position  in  the  manufacture  of  motorbuses. 
Previous  antitrust  cases,  both  criminal  and  civil,  involving 
General  Motors,  National  City  Lines,  and  others,  also  sug- 
gested the  possibility  of  further  inquiry  in  this  field.  The 
consequences  of  the  Government's  antitrust  action  against 
General  Motors  in  the  financing  field  suggested  an  addi- 
tional area  for  exploration.  It  was  known  that  antitrust 
action  against  the  three  principal  automobile  producers  re- 
sulted in  the  complete  separation  of  financial  interests  of 
Ford  and  Chrysler  from  the  finance  companies  with  which 
they  had  been  affiliated,  while  General  Motors  Corp.  had  not 
been  required  to  divest  itself  of  its  wholly  owned  subsidiary, 
General  Motors  Acceptance  Corp. 

In  connection  with  the  questions  concerning  the  effect 
on  competition  of  the  power  resulting  from  General  Motors' 
size,  the  Subcommittee  gave  careful  consideration  to  com- 
plaints registered  by  various  persons,  either  directly  with 
this  or  other  committees  of  the  Congress,  or  in  trade  publi- 
cations or  other  journals.  In  previous  hearings  before  the 
Subcommittee,  representatives  of  the  automotive  parts  indus- 
try had  complained,  on  behalf  of  independent  jobbers  and 
manufacturers,  of  various  practices  and  policies  of  the  Gen- 
eral Motors  Corp.  General  Motors  is  more  highly  integrated 
than  any  other  automobile  manufacturer  and  plays  a  far 
larger  role  in  the  automotive  parts  industry  than  other  pro- 
ducers. Therefore,  inquiry  into  the  extent  to  which  General 
Motors  obtained  competitive  advantages  because  of  its  role 
in  the  production  and  distribution  of  automotive  parts  ap- 
peared pertinent. 

The  relation  between  automobile  manufacturers  and  their 
franchise  dealers  has  been  receiving  a  great  deal  of  public 
attention  within  the  past  few  years.  Other  committees  of 
the   Congress   have   held   hearings   on   bills   introduced   by 
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dealer  associations  designed  to  curb  the  practice  of  "boot- 
legging/' Persons  testifying  at  such  hearings  charged  that 
overproduction  and  factory  forcing  of  new  cars  upon  dealers 
were  responsible  for  this  practice.  As  economic  pressures 
against  dealers  mounted,  they  became  more  vocal  in  express- 
ing their  belief  that  bootlegging  was  the  result  of  unusual 
pressure  brought  by  the  manufacturers  upon  dealers  to  sell 
more  cars.  They  charged  that  this  resulted  in  unwanted 
merchandise  moving  into  bootleg  channels  to  relieve  fran- 
chise dealers'  inventories.  They  alleged  that  dealers  could 
not  refuse  to  accept  cars  for  fear  of  cancellation  or  non- 
renewal of  their  franchise. 

Extensive  data  were  obtained  from  General  Motors  and 
from  various  other  sources.  The  Subcommittee  is  still  re- 
ceiving information  from  General  Motors.  Before  this  study 
is  finally  completed,  the  information  already  furnished  and 
the  data  to  be  supplied  will  have  to  be  carefully  analyzed  for 
inclusion  in  the  Subcommittee's  final  report.  The  present 
staff  report  will  deal  largely  with  the  information  revealed 
at  the  hearings.  While  final  answers  must  await  the  com- 
pletion of  the  study,  the  hearings  to  date  have  borne  fruit 
in  that  they  focused  public  attention  upon  certain  pressing 
problems.  These  hearings  have  had  the  healthy  effect  of 
exposing  to  congressional  scrutiny  the  internal  affairs  of  a 
corporation  charged  with  a  high  degree  of  public  interest. 

B.  MERGERS  AND  OTHER  ECONOMIC  PROBLEMS  IN  THE 
AUTOMOBILE  INDUSTRY 

One  of  the  developments  directly  affecting  competition 
in  the  automobile  industry  has  been  the  consummation  of 
3  major  mergers,  reducing  the  number  of  domestic  automo- 
bile manufacturers  from  9  to  6.  It  was  decided  to  examine 
the  nature  of  these  mergers,  their  effect  upon  competition,  and 
their  possiblp  illegality  under  the  1950  amendment  to  section 
7  of  the  Clayton  Act.  Representatives  of  the  six  automobile 
companies  were  invited  to  testify  to  furnish  economic  in- 
formation about  the  industry  which  would  aid  the  Subcom- 
mittee in  understanding  the  action  of  the  executive  branch 
in  approving  these  automobile  mergers.  In  this  connection, 
it  was  necessary  to  make  an  analysis  of  the  structure  of  the 
automobile  industry  to  determine  its  competitive  problems, 
and  to  learn  whether  its  present  competitive  situation  best 
serves  the  public  interest. 

In  1953,  the  Federal  Trade  Commission  approved  the 
acquisition  of  Willys-Overland  by  Kaiser  Motor  Corp.    In 
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1954,  the  Department  of  Justice,  through  the  Antitrust  Divi- 
sion, gave  its  approval  to  two  other  mergers  in  the  auto- 
mobile  field :  Nash-Hudson  and  Studebaker-Packard. 

The  witnesses  who  testified  furnished  the  Subcommittee 
much  valuable  information  concerning  the  economics  of  the 
industry,  information  vital  to  a  study  of  its  basic  competi- 
tive problems.  Despite  the  fewness  of  producers,  the  pre- 
vailing view  of  the  witnesses  was  that  the  automobile  industry 
is  actively  competitive.  Active  price  competition,  while  not 
apparent  at  the  manufacturing  level,  certainly  flourishes 
among  the  dealers.  There  is  also  abundant  evidence  of  com- 
petition among  the  manufacturers  in  styling,  research,  prod- 
uct improvement,  etc.  It  is  not  possible  accurately  to  esti- 
mate the  extent  to  which  this  competition  results  from 
the  stimulus  provided  by  the  3  smaller  producers  (formerly 
6),  generally  called  the  "independents.''  Certainly,  the  inde- 
pendents perform  an  important  function.  Their  impact  has 
been  particularly  felt  through  the  introduction  of  significant 
innovations  and  improvements  in  fields  best  fitted  to  their 
talents  and  capacity.  Their  total  elimination  would  remove 
a  spur  presently  stimulating  the  three  larger  producers.  The 
witnesses  from  the  automobile  industry  were  unanimous  in 
their  expression  of  the  belief  that  the  automobile  industry 
is  highly  competitive  and  free  of  monopoly.  Lewis  D.  Crusoe, 
executive  vice  president  of  Ford  stated : 

As  we  have  said,  there  is  no  secret  about  the  driving  force 
that  has  produced  the  continuous  growth  and  development  of  the 
automobile  industry.  It  is  nothing  more  than  competition.  Active 
competition  extends  through  every  phase  of  the  industry  (II,  650). 

L.  L.  Colbert,  president  of  Chrysler,  echoed  this  sentiment : 

Those  of  us  who  work  in  this  industry  believe  that  the  present 
period  is  more  competitive  than  any  we  have  ever  known  (I,  338). 

The  three  independents  were  equally  vocal  in  their  eulogy 
of  the  competitive  nature  of  the  industry. 

Mr.  Colbert  found  proof  of  the  industry's  competitive  struc- 
ture in  the  comparative  prices  of  the  original  1924  Chrysler 
car  and  a  1955  Chrysler  4-door  sedan.  He  concluded  that  in 
terms  of  the  real  value  of  the  customer's  dollar,  the  price  of 
the  1955  models  is  about  flOO  less  than  the  original  1924 
Chrysler  car.  To  substantiate  his  price  comparison  of  the 
earlier  model  with  the  modern  car,  Mr.  Colbert  quoted  a 
factory  retail  price  of  $1,595  for  the  standard  6-cylinder 
Chrysler  touring  car  of  1924.  This  automobile,  which  he 
termed  "a  sensation  of  its  day,"  had  steel  body  panels  over  a 
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hardwood  frame,  wood  spoke  wheels,  68  horsepower  and  "a 
top  that  could  be  folded  or  raised  by  1  man."  The  compar- 
able $2,947  factory  retail  price  for  a  1955  Chrysler  Windsor 
Deluxe  sedan  includes  power  steering,  power  brakes,  and 
Power-Flite  automatic  transmission.  Mr.  Colbert  explained 
that  the  price  of  today's  car  includes  about  $800  worth  of 
inflation — since  today's  dollar  will  buy  less  than  two-thirds 
as  much  as  the  1924  dollar.  It  includes  also  about  $700  in 
Federal  and  State  taxes.  According  to  Mr.  Colbert,  the  hid- 
den taxes  in  a  car  in  1924  were  not  much  over  $100.  So,  in 
terms  of  the  real  value  of  the  dollar,  he  concluded,  today's 
car  is  about  $100  less  than  the  1921  car  (I,  317-318). 

To  Mr.  Crusoe  of  Ford,  proof  of  the  dynamic  nature  of  the 

industry  is  found  in  the  ups  and  downs  experienced  by  the 

various  producers  over  the  years,  and  he  pointed  to  Ford's 

own  history  as  evidence.   In  its  52  years,  Mr.  Crusoe  stated, 

Ford  has  moved  ahead,  fallen  behind,  and  moved  ahead  again. 

In  1921,  our  company  produced  almost  62  percent  of  all  of 

the  cars  built  in  America  that  year  *  *  *  Three  years  later,  in 

1924,  we  built  and  sold  a  larger  number  of  Ford  cars  than  in  any 

year  of  our  history,  but  our  share  of  the  market  dropped  to  55 

percent.     The   market   was   growing — but    our   competition   was 

growing  and  our  share  of  the  market  was  shrinking  (II,  646). 

By  1926,  Ford's  market  share  fell  to  36  percent  (II,  646). 
While  the  Model  T  was  still  popular,  Ford's  competitors 
were  bringing  to  the  low-price  field  many  features  of  the 
luxury  cars.  Mr.  Crusoe  related  how  the  introduction  of  the 
Model  A  enabled  the  company  to  recapture  leadership  in  the 
low7  price  field.  This  leadership  wras  short-lived,  and  in  1932, 
Ford  was  required  to  countermove  by  bringing  to  the  low 
price  field  the  V-8.  By  1935,  Ford  again  regained  sales  leader- 
ship in  the  low-price  field.  Mr.  Crusoe  candidly  admitted  the 
company  failed  to  follow  up  its  initial  product  advantage, 
and  did  not  meet  other  increasingly  essential  market  require- 
ments. As  a  result,  its  market  share  slipped  to  18.8  percent 
by  1941. 

Ford  emerged  from  World  War  II  in  dire  need  of  a  drastic 
overhaul  of  both  product  and  managemeint.  A  new  manage- 
ment team  was  assembled  whose  first  job  was  to  decentralize 
authority  in  order  to  fix  responsibility.  A  new  program  was 
agreed  upon  covering  units  to  be  built,  design  costs,  selling 
prices,  facilities  required,  and  expected  profit.  A  completely 
new  system  of  financial  controls  wTas  inaugurated  in  order 
to  match  actual  performance  against  approved  plans  and 
programs. 
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In  the  meantime,  Mr.  Crusoe  reported,  Ford  decided  in 
1946  to  design  a  completely  new  line  of  vehicles  in  anticipa- 
tion of  the  more  exacting  demands  of  the  buyer  which  would 
probably  follow  the  passing  of  the  seller's  market.  As  a  result, 
Ford  was  the  first  of  the  Big  Three  to  offer  a  completely 
redesigned  product  line,  and  its  relative  market  position  soon 
reflected  its  bold  venture.  In  1954,  Ford  had  achieved  25.4 
percent  of  the  total  domestic  automobile  market,  A  decline 
was  experienced  in  the  first  4  months  of  1955,  but  the  Mercury 
and  Lincoln  lines  remained  comparatively  strong.  The  resili- 
ence of  competition  in  the  industry,  as  demonstrated  by 
Ford's  experience,  was  summarized  by  Mr.  Crusoe  in  these 
words : 

Few  companies  that  have  plumbed  the  depths  as  deeply  as 
Ford  have  risen  again  to  become  strong  competitive  forces  in  their 
industries.  The  buyer  public  is  a  rigorous  taskmaster.  In  the 
long  run  companies,  as  well  as  people,  meet  the  consequences  of 
their  own  acts.  Any  company  that  fails  to  give  the  public  what  it 
wants,  when  it  wants  it,  and  at  a  price  it  can  afford  to  pay,  will 
not  prosper  in  a  competitive  market.  (II,  648). 

Mr.  Nance,  president  of  Studebaker-Packard,  concurred 
in  the  view  that  the  intensely  competitive  nature  of  the 
industry  reveals  itself  in  the  highly  volatile  history  of  the 
business.  He  pointed  out : 

There  is  no  fixed  or  guaranteed  position  for  any  single  make 
of  car  on  the  market.  If  you  will  chart  the  course  of  the  industry 
over  the  period  of  just  the  past  quarter  of  a  century,  you  will  find 
that  every  make  now  on  the  market  has  had  its  ups  and  downs 
(II,  860). 

While  Studebaker  and  Packard  suffered  in  the  market 
decline  of  independents  following  the  transition  to  a  buyer's 
market,  Mr.  Nance  felt  no  cause  for  alarm,  but  on  the  con- 
trary, extolled  the  management  of  the  large  competitors,  who 
rocked  the  industry  from  its  lethargy  by  their  aggressive  and 
farsighted  policy.  In  particular,  he  credited  Ford  with  re- 
vitalizing the  industry  by  the  introduction  of  a  completely 
new  product  line  in  anticipation  of  new-car  buyer  demands. 
The  plight  of  the  independents  was  their  own  doing,  he  sug- 
gested. 

These  companies  in  general  did  not,  during  the  period  of  the 
sellers'  market,  fortify  themselves  by  modernizing  their  product 
and  their  facilities  and  generally  strengthening  their  organizations, 
both  internally  and  externally.  As  a  consequence,  they  were  not 
relatively  as  well  equipped  to  hold  to  their  historical  percentages 
of  the  market  as  were  their  larger  volume  competitors  (II,  861). 
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While  some  of  his  subsequent  remarks  might  suggest  that 
factors  peculiar  to  the  size  of  the  Big  Three  played  a  part  in 
enabling  them  to  take  the  lead  in  product  innovation  and 
aggressive  merchandising,  Mr.  Xance  publicly  blamed  the 
decline  of  the  independents,  particularly  his  own  company, 
upon  the  failure  of  management  to  adjust  to  the  situation. 

One  of  the  major  interests  of  the  Subcommittee  was  to 
determine  whether  the  size  of  the  three  leading  producers 
in  terms  of  their  market  share  was  detrimental  to  the  in- 
dustry. One  aspect  of  this  general  problem  is  the  question 
whether  the  absolute  size  of  a  company  such  as  General 
Motors  is  harmful  in  itself,  and  whether  some  limitation 
should  be  placed  upon  its  future  growth.  Other  inquiries 
centered  around  the  questions :  How  big  is  too  big,  and  what 
kind  of  a  formula  could  be  evolved  for  breaking  up  a  company 
which  exceeds  the  size  believed  best  for  the  public  good. 
Although  it  was  evidently  impossible  to  answer  these  perplex- 
ing questions  at  these  hearings,  the  Subcommittee  thought  it 
would  be  helpful  to  secure  the  views  of  industry  spokesmen, 
and  that  the  information  obtained  might  form  the  basis  for 
a  more  detailed  study  of  the  problems  at  a  later  date. 

The  automobile  industry  spokesmen  generally  agreed  that 
there  was  no  cause  for  alarm  because  of  concentration  in  the 
industry ;  they  opposed  any  limitation  upon  future  growth  of 
individual  firms,  and  strongly  questioned  the  wisdom  of  any 
plan  to  break  up  into  smaller  units  any  of  the  dominant 
companies. 

Mr.  Crusoe  of  Ford  summarized  the  industry  viewpoint 
on  size  limitation  when  he  stated : 

We  believe  that  the  imposition  of  a  ceiling  upon  the  size  of  any 
company  in  the  automobile  industry,  or  upon  its  share  of  the 
market,  would  destroy  the  competitive  incentives  of  the  manage- 
ment of  that  company.  As  the  company  approached  its  ceiling, 
there  would  be  nothing  to  gain  from  improvement.  Hence,  product 
development  would  be  neglected,  sales  efforts  relaxed,  expansion 
and  modernization  of  facilities  halted,  and  price  competition 
abandoned  (II,  653). 

While  such  consequences  of  size  limitations  are  theoretically 
possible,  Mr.  Crusoe  states  the  case  in  its  strongest  possible 
terms.  To  a  company  as  large  as  General  Motors,  it  would 
seem  the  desire  of  maintaining  its  enormous  volume  would 
be  a  mighty  incentive.  If  the  industry  were  truly  competi- 
tive, it  is  difficult  to  see  how  General  Motors  could  neglect 
its   product,   permit  its   facilities   to   become   obsolete,    or 


362 

abandon  price  competition,  if  a  limitation  were  placed  on 
its  size.  Merely  to  protect  its  tremendous  capital  investment 
would  appear  to  be  incentive  enough. 

The  fear  that  criticism  of  the  major  producers  would  be 
interpreted  as  admission  of  inability  to  compete  successfully 
with  General  Motors  undoubtedly  inhibited  producers  in 
their  testimony  before  the  Subcommittee. 

The  economists  who  testified  before  the  Subcommittee  did 
not  direct  their  testimony  exclusively  to  the  automobile 
industry.  In  the  main,  they  were  opposed  to  any  hard  and 
fast  limit  upon  size.   Prof.  Clare  E.  Griffin  stated : 

If  now — and  this,  I  think,  is  an  important  point — you  place  a 
hard-and-fast  limit  upon  size,  then  any  concern  which  would  be 
affected  by  that  limit  will  be  strongly  encouraged  to  adopt  non- 
competitive policies.  They  would  find  it  prudent  to  relax  efforts 
at  product  improvement,  to  refrain  from  passing  cost  savings  on 
to  consumers  in  lower  prices  or  otherwise  to  improve  the  attrac- 
tiveness of  its  offers  to  consumers,  for  any  of  these  competitive 
policies  are  likely  to  lead  to  increased  sales  and  therefore  to  in- 
crease of  its  size  to  a  point  where  it  will  be  in  violation  of  the  law. 
In  short,  by  putting  a  definite  limit  on  size,  you  would  be  placing 
a  requirement  upon  these  concerns  that  they  must,  in  fact,  act 
like  monopolists  in  order  to  avoid  the  charge  of  being  monopolists 
(I,  390). 

Prof.  Louis  B.  Schwartz  disagreed.  He  suggested  that 
many  concerns  are  already  too  large,  and  that  competition 
would  be  better  served  by  reducing  the  prevailing  degree  of 
concentration.  He  argued  that  the  percentage  limits  for 
testing  monopoly  set  forth  in  the  Aluminum  Co.  case  are  not 
realistic,  and  proposed : 

Now,  if  I  were  to  pick  a  figure  out  of  the  air,  I  would  pick  a 
prima  facie  figure.  I  would  say  that  a  company  which  has  20 
percent  of  certain  basic  resources  of  the  country  would  prima 
facie  be  above  the  limits  of  safety  and  therefore  might  reasonably 
have  the  attention  of  an  appropriate  agency  corresponding  to  the 
SEC  in  the  public  utility  field  (I,  213). 

Mr.  Nathan,  while  generally  opposed  to  limits  on  absolute 
size,  contended  that  General  Motors  already  has  too  large 
a  percentage  of  the  automobile  business.  He  suggested  fixing 
market  percentages  beyond  which  a  company  should  not  be 
permitted  to  groAV,  or  if  necessary,  should  be  broken  up  into 
smaller  units  by  the  Government  (II,  604-607). 

Any  consideration  of  size  limitation  requires  a  deter- 
mination of  the  point  at  which  a  company  achieves  maximum 
efficiency.    If  the  point  can  be  determined   beyond  which 
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continued  expansion  effects  no  economies,  one  may  conclude 
in  given  cases  that  the  public  good  would  be  served  by  pro- 
hibiting expansion  beyond  this  point.  Certain  advocates  of 
size  limitation  upon  dominant  companies  in  an  industry 
would  require  such  companies  desiring  to  merge  to  sustain 
the  burden  of  proving  the  merger  is  technologically  justified. 

Ford  and  Chrysler  representatives  were  reluctant  to 
venture  any  opinion  concerning  optimum  size,  but  American 
Motors  rather  forcefully  asserted  that  Big  Three  production 
volumes  are  not  required  to  achieve  optimum  cost  results 
in  the  automobile  industry.  Its  president,  Mr.  Komney,  sug- 
gested that  American  Motors  could  achieve  maximum  tooling 
and  manufacturing  economies  with  800  to  1,000  cars  a  day 
of  the  same  basic  type  (I,  467).  Mr.  Kaiser  stated  that  for 
an  integrated  company  of  its  size,  good  cost  results  occur 
anywhere  from  250  vehicles  per  day  and  up.  He  further 
asserted  that  when  production  reaches  800  to  1,000  per  day, 
a  company  can  start  making  its  own  parts,  and  thus  improve 
its  competitive  position  (II,  545). 

Studebaker-Packard  whose  capacity  exceeded  demand  at 
the  time  of  the  hearings,  was  unwilling  or  unable  to  state 
at  what  daily  production  rate  the  company  experienced 
lowest  cost  results.  However,  under  questioning,  Mr.  Nance 
stated  that  size  in  itself  results  in  certain  advantages.  When 
asked  his  opinion  whether  General  Motors  could  continue 
to  operate  successfully  if  split  up  into  separate  companies, 
he  replied: 

Well,  I  do  not  think  that  necessarily  size  is  the  determining 
factor  as  to  what  would  be  a  sound  economic  unit  for  operation; 
but  I  am  personally  of  the  opinion  that  the  percent  of  industry 
that  is  enjoyed  by  some  of  their  relative  or  their  respective  lines 
would  certainly  be  more  than  adequate  to  support  profitably  a 
company  in  the  automobile  business  (II,  872). 

As  noted  by  some  of  the  industry  spokesmen,  optimum 
cost  results  for  a  particular  plant  do  not  alone  determine 
a  company's  optimum  size.  The  amount  of  advertising, 
extent  of  research,  and  type  of  marketing  all  have  a  direct 
bearing  upon  that  question. 

The  Subcommittee  studied  both  the  necessity  for  a  high 
degree  of  integration  in  the  automotive  industry,  and  also 
the  importance  of  integration  as  a  factor  limiting  or  restrict- 
ing entry  into  the  field.  General  Motors  and  Ford  have 
achieved  by  far  the  highest  degree  of  integration.  Chrysler 
in  recent  years  has  been  moving  further  in  this  direction. 
Ford  pursued  a  policy  of  integration  so  extensive  that  it 
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reached  the  raw  material  stage,  manufacturing  its  own 
glass  and  gaining  control  over  sources  of  rubber.  A  few 
years  ago,  however,  Ford  divested  itself  of  its  rubber  planta- 
tions. The  automobile  industry  has  changed  considerably 
from  its  early  days  when  the  so-called  manufacturers  were 
largely  assemblers  of  cars.  Today,  the  industry  has  estab- 
lished a  pattern  of  integration  on  a  large  scale.  Even  the 
independents  have  taken  increasing  strides  in  that  direction, 
finding  a  high  degree  of  integration  necessary  in  order  for 
them  to  compete  succesfully  with  the  larger  manufacturers. 

No  automobile  company  is  completely  integrated.  All 
buy  substantial  amounts  of  parts  and  materials  from  inde- 
pendent suppliers.  Chrysler  testified  that  it  spends  about 
57  cents  out  of  every  sales  dollar  for  materials,  parts,  and 
services  furnished  by  over  8,000  independent  firms  in  42 
States  (I,  345).  Between  65  and  70  percent  of  Ford's  total 
manufacturing  costs  consists  of  parts,  materials,  supplies, 
and  services  purchased  from  outside  sources  (II,  652). 
Ford  expressed  its  purchases  as  a  percentage  of  total  cost 
of  manufacturing,  a  much  smaller  base  than  the  total  sales 
base  used  by  Chrysler.  In  1954,  Ford  had  almost  20,000 
suppliers  on  its  rolls,  in  none  of  which  the  company  had 
any  financial  interest.  Studebaker-Packard  conceded  that  it 
was  not  presently  an  integrated  company,  and  it  would  not 
be  able  to  achieve  real  integration  until  the  completion  of 
tooling  for  a  brand  new  body,  presently  planned  for  the  1957 
model. 

A  comparatively  recent  example  of  the  trend  toward 
integration  was  the  purchase  in  December  1953,  by  Chrysler, 
of  the  Briggs  Manufacturing  Co.,  which  made  bodies  for 
Plymouth  cars.  The  Chrysler,  Dodge,  and  DeSoto  divisions 
make  their  own  bodies  in  line  with  the  tendency  in  the  in- 
dustry. Chrysler  estimated  that  the  cost  of  passenger-car 
bodies  represents  40  percent  of  the  cost  of  the  finished  auto- 
mobile. Since  Plymouth  sales  constituted  50  percent  of  its 
volume  of  business,  and  since  there  was  no  alternative  body 
capacity  to  assure  the  number  of  bodies  needed,  Chrysler 
decided  to  buy  Briggs.  Chrysler  emphasized  that  it  con- 
sidered the  acquisition  of  Briggs  absolutely  essential  to 
enable  it  to  compete  in  the  market.  It  was  vital  that  the 
company  control  this  major  cost  element  in  an  increasingly 
competitive  market.   Mr.  Colbert  stated: 

To  be  fully  competitive,  we  no  longer  could  afford  to  go  without 
these  advantages  [owning  body  works]  for  our  Plymouth  Divi- 
sion. *  *  *  Having  Briggs  has  been  a  major  factor  in  our  effort 
to  regain  our  share  of  the  automobile  market  (I,  341). 
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Chrysler's  purchase  of  Briggs  brought  Studebaker-Pack- 
ard  face-to-face  with  the  necessity  for  manufacturing  its 
own  bodies,  as  Briggs  had  made  bodies  for  Packard  as  well 
as  for  Chrysler.  Briggs  had  previously  sold  bodies  also 
to  Willy's  but,  at  the  time  of  the  purchase  by  Chrysler, 
was  selling  only  to  Chrysler  and  Packard.  Mr.  Nance 
testilied  that  his  company  met  the  problem  by  working  out 
an  arrangement  with  Chrysler  for  the  building  in  which 
Briggs  had  built  Packard  bodies,  and  retooling  it  to  make 
its  own  bodies.  Packard  subsequently  moved  its  final  car 
assembly  to  this  modern  plant  (II,  866). 

The  integration  problem  involves  the  question  of  whether 
to  build  or  to  buy.  Producers  purchase  from  outside  sup- 
pliers as  long  as  price  and  quality  are  satisfactory.  In 
emphasizing  their  dependence  upon  a  great  number  of  sup- 
pliers, the  automobile  producers  in  effect  admitted  that 
certain  operations  could  be  performed  more  efficiently  by 
small  producers.  Manufacturers  recognize  the  value  of  hav- 
ing available  alternative  sources  of  supply.  Some  manu- 
facturers have  elected  to  produce  certain  parts  themselves 
in  order  to  obtain  a  check  on  the  prices  they  are  paying 
outside  suppliers.  It  seems  clear  that  the  most  successful 
manufacturers  are  the  most  highly  integrated,  and  that  the 
independents  are  being  forced  to  follow  suit.  The  tendency 
toward  increasing  integration  has  definite  implications  re- 
specting future  automobile  concentration.  As  the  degree 
of  integration  necessary  for  successful  competition  increases, 
so  do  the  capital  and  the  know-how  required  of  a  new  com- 
pany seeking  to  enter  the  field.  Since  the  depression,  only 
one  producer  of  a  standard-size  car,  Kaiser,  has  successfully 
invaded  the  market.  Kaiser  shifted  its  production  and  sales 
emphasis  to  commercial  and  utility  vehicles  in  1954.  In 
December  1955,  Kaiser  announced  it  had  no  plans  to  build 
1956  model  passenger  cars,  but  would  confine  itself  to  turn- 
ing out  utility  vehicles.  While  industry  spokesmen  state 
there  is  no  bar  to  entry,  the  changing  structure  of  the  in- 
dustry is  creating  new  obstacles  for  any  potential  entrant. 

The  antitrust  authorities  must  maintain  a  constant 
scrutiny  of  industry  to  eliminate  restraints  and  keep  the 
arteries  of  competition  free.  However,  this  does  not  end 
governmental  responsibility  in  this  area.  The  increased 
tempo  of  national  defense  work  placed  great  demands  upon 
the  automobile  industry.  It  was  discovered  that  automobile 
manufacturers  were  peculiarly  fitted  by  their  mass  produc- 
tion techniques  to  do  many  of  the  jobs  required  for  defense 
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work.  It  is  becoming  apparent  that  this  type  of  work  can 
no  longer  be  viewed  as  a  temporary  affair.  The  automobile 
producers  have  come  to  depend  upon  it  as  a  regular  part 
of  their  production,  and  have  geared  their  plants  accordingly. 

Testimony  at  the  hearings  focused  attention  upon  the 
importance  of  defense  business  to  automobile  producers  and 
its  necessity  to  their  very  survival.  The  economic  plight 
of  both  Packard  and  Studebaker  in  the  postwar  decline  was 
exacerbated  by  the  loss  of  substantial  defense  business. 
Packard's  jet-engine  production,  scheduled  to  run  to  the 
middle  of  1951  at  a  contract  value  of  $196  milion  per  annum, 
was  reduced  to  approximately  $15  million  dollars  in  1953. 
In  1953,  Studebaker's  jet-engine  contracts  of  about  $202 
million  were  substantially  reduced,  and  then  terminated  in 
January  1951. 

Both  Packard  and  Studebaker  for  many  years  were 
among  the  Nation's  principal  defense  contractors,  and  dur- 
ing the  war  had  furnished  trucks,  special  vehicles,  aircraft 
engines,  marine  engines,  etc.    Mr.  Nance  stated : 

No  small  part  of  our  plans,  and  a  substantial  purpose  of  the 

merger,  is  the  recapture  of  what  we  consider  to  be  a  fair  and 

reasonable  share  of  defense  business  (II,  867). 

The  nub  of  the  problem  is  implicit  in  Mr.  Nance's  further 
observation  that,  while  his  company  seeks  Government  busi- 
ness on  merit  and  value  alone: 

*  *  *  on  the  basis  of  our  past  performance  and  present  capaci- 
ties we  are  right  in  believing  that  we  are  entitled  to  favorable 
consideration  from  the  armed  services  buying  agencies  in  this 
area  (II,  867). 

If  the  defense  business  is  necessary  to  the  survival  of 
automobile  producers,  and  if  the  public  interest  is  best  served 
by  the  continued  existence  of  the  independents,  then  the 
Government  must  seriously  consider  giving  favorable  con- 
sideration on  defense  contracts  to  these  smaller  producers 
even  if  this  means  higher  prices.  Such  a  form  of  subsidiza- 
tion may  not  be  too  high  a  price  to  pay  for  the  continued 
existence  of  a  healthy  competitive  automobile  industry. 

C.    GENERAL  MOTORS  HISTORY  AND  POLICIES 

Sales  by  General  Motors  exceed  the  combined  sales  of 
all  other  passenger-car  producers.  In  an  attempt  to  minimize 
the  significance  of  this  fact  it  has  been  suggested  that 
General  Motors'  share  of  the  automobile  industry  is  no  larger 
than  the  share  held  by  the  Ford  Motor  Co.  in  years  past. 
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But  there  is  a  marked  difference  in  the  importance  of  market 
shares  between  the  periods  1921  and  1954.  In  1921,  when 
Henry  Ford  had  over  60  percent  of  the  automobile  market, 
total  passenger  cars  in  use  were  approximately  1  per  13 
persons.  In  195  1,  when  General  Motors  produced  more  than 
half  the  passenger  cars  in  the  United  States,  there  were 
over  4S  million  passenger  cars  registered,  or  approximately 
1  for  every  3  persons.  In  this  intervening  period,  the  auto- 
mobile has  changed  the  lives  of  all  people  in  our  country. 
Thousands  of  towns  today  are  entirely  dependent  upon  auto- 
motive transportation.  The  entire  movement  of  population 
from  the  center  of  cities  to  the  suburbs  is  dependent  upon 
the  automobile.  No  part  of  our  economic  and  social  life  is 
independent  of  the  passenger  car  and  truck  today. 

In  1955,  General  Motors'  sales  were  |12.4  billion,  and 
profits,  after  taxes,  were  $1.2  billion,  48  percent  more  than 
in  1954.  Income  taxes  in  1955  are  in  excess  of  $1  billion. 
Its  assets  exceed  $6  billion,  and  its  capital  represents  in 
excess  of  $4  billion.  In  1954,  General  Motors  sold  almost  3 
million  passenger  cars  manufactured  in  the  United  States. 
In  1955,  General  Motors'  sales  of  such  passenger  cars  in- 
creased about  40  percent  over  1954.  But  cars  and  trucks 
are  not  its  only  products.  It  makes  tanks,  locomotives, 
tractors,  engines  for  airplanes  and  ships,  and  brakes  for  bi- 
cycles. It  makes  guns,  rockets,  ammunition,  radios,  clocks, 
oil  well  drills,  ice-cream  cabinets,  ice-cube  makers,  mirrors, 
and  keys.  It  finances  the  dealer  selling  these  products, 
finances  the  consumer's  purchase,  and,  in  some  cases,  insures 
the  product  against  fire  and  theft.  General  Motors  has  plants 
in  18  foreign  countries  where  it  produces  passenger  cars, 
trucks,  automotive  parts  and  consumer  appliances.  It  pro- 
duces Vauxhall  cars  and  Bedford  trucks  in  England,  Opel 
cars  and  trucks  in  Germany,  and  Holden  cars  and  utility 
vehicles  in  Australia. 

There  is  probably  no  company  in  the  United  States  that 
affects  the  lives  of  the  citizens  of  the  country  as  much  as 
General  Motors.  Of  the  total  value  of  goods  and  services 
produced  in  the  United  States  in  1954,  it  is  estimated  that 
General  Motors  sales  accounted  for  3  percent.  Its  sales  in 
1954  were  almost  equal  to  the  combined  gross  national  prod- 
ucts of  Norway  and  Sweden. 

General  Motors  was  organized  in  1908  by  William  C. 
Durant.  Prior  to  that  time  leadership  in  the  automobile  in- 
dustry was  vested  in  those  firms  which  subsequently  formed 
the  nucleus  of  General  Motors,  i.e.,  Buick,  Olds,  and  Cadillac. 
From  1900-1904  the  Olds  Motor  Works  produced  between 
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25  and  33  percent  of  industry  output.  Cadillac,  an  impor- 
tant producer,  accounted  for  12  percent  of  industry  output 
in  1904  and  16  percent  in  1905.  Buick,  organized  in  1903, 
was  taken  over  by  Durant  in  1901,  and  by  1908,  the  year 
General  Motors  was  organized,  was  the  leading  firm  in  the 
industry.  The  formation  of  General  Motors  by  William  C. 
Durant  concentrated  one-fourth  of  industry  output  in  the 
hands  of  the  largest  firm  in  the  industry.  Shortly  thereafter, 
Ford  output  exceeded  General  Motors,  but  from  1910  to  1932, 
except  for  2  years,  these  2  firms  were  the  industry  leaders. 

Early  in  1908  Durant  and  Benjamin  Briscoe  had  pro- 
posed a  consolidation  of  Ford,  Maxwell-Briscoe,  Reo,  and 
Buick.  Ford  demanded  §3  million  in  cash,  and  Olds  then 
demanded  similar  treatment.  Negotiations  fell  through.  Du- 
rant and  Briscoe  thereupon  attempted  a  merger  of  their 
companies  and  sought  the  backing  of  J.  P.  Morgan  for  new 
capital.  Disagreement  between  Durant  and  the  Morgan  at- 
torneys cause  the  abandonment  of  this  project.  Durant  there- 
upon proceeded  to  organize  General  Motors  in  September 
1908.  His  original  plan  to  consolidate  other  firms  with  his 
organization  was  not  abandoned,  however.  In  the  latter  part 
of  1909  Durant  secured  an  option  to  purchase  the  Ford 
Motor  Co.  for  $8  million.  His  acquisitions  during  this  period 
had  reduced  available  funds  and  Durant  was  unable  to  raise 
the  necessary  money  to  buy  out  Ford. 

Briscoe,  after  withdrawing  from  negotiations  with  Du- 
rant, proceeded  to  organize  the  United  States  Motor  Co.  in 
1910.  Within  2  years  this  firm  was  in  receivership  and  re- 
organized as  the  Maxwell  Motor  Company.  Ultimately,  from 
this  discouraging  start,  emerged  the  present  Chrysler  Cor- 
poration. 

Durant  organized  the  General  Motors  Co.  as  a  holding 
company  to  acquire  the  stock  of  the  Buick  Motor  Co.  In  the 
year  it  was  organized,  General  Motors  acquired  the  Olds 
Motor  Works  and  the  following  year,  the  Cadillac  Motor 
Car  Co.  By  1910,  General  Motors  marketed  10  brands  of 
automobiles,  representing  21  percent  of  the  entire  industry 
output.  Within  the  first  2  years  of  the  organization  of  the 
firm,  Durant  consolidated  over  20  different  companies  into 
his  organization.  The  overextension  of  the  firm  due  to  these 
acquisitions  made  it  necessary,  however,  to  raise  capital, 
which  could  only  be  accomplished  under  onerous  conditions, 
including  the  relinquishment  of  control  of  the  organization 
by  Durant.  A  condition  of  the  banking  group  which  supplied 
the  necessary  capital  was  that  a  voting  trust  be  established, 
with  the  understanding  that  it  would  have  control  of  the 


, 


369 

board  of  directors  (VI,  2470).  Durant  remained  as  a  vice 
president  and  director,  but  ceased  active  participation  in  the 
firm  for  the  period  of  the  voting  trust. 

The  recent  Government  antitrust  case  against  Du  Pont, 
General  Motors  and  United  States  Rubber  disclosed  a  great 
deal  of  information  about  the  early  history  of  General  Mo- 
tors. The  inclusion  of  material  from  this  trial  is  not  for 
the  purpose  of  reviewing  the  legal  issues  involved  but  to 
present  primary  source  material  bearing  upon  the  growth 
of  this  large  corporation.  Mr.  Ewart  Harris,  one  of  the  at- 
torneys for  the  Department  of  Justice  in  the  case,  appeared 
as  a  witness  before  the  Subcommittee,  and  much  of  the  fol- 
lowing history  of  General  Motors  and  its  relationship  to  Du 
Pont  is  based  upon  his  testimony  and  exhibits  presented  at 
these  hearings  (VI,  2468).  The  suit  itself  was  dismissed  by 
the  United  States  District  Court  in  Chicago,  but  the  Supreme 
Court  has  agreed  to  review  the  findings. 

During  the  period  of  the  voting  trust  Durant  was  not 
inactive.  In  1911  he  organized  the  Chevrolet  Motor  Co., 
which  grew  considerably  in  the  next  few  years.  Durant  used 
the  profits  of  Chevrolet  to  purchase  General  Motors  stock 
and  so  reacquire  control  of  the  company.  At  the  expiration 
of  the  voting  trust  in  1915,  Durant  had  sufficient  stock  to 
challenge  the  bankers  who  controlled  the  voting  trust  (VI, 
2427).  It  was  in  this  early  period  that  the  Du  Ponts'  in- 
fluence in  the  corporation  was  first  manifested.  The  Du  Ponts 
began  investing  individually  in  General  Motors  in  1914.  At 
the  time  of  the  struggle  for  control  of  General  Motors,  Pierre 
du  Pont  owned  2,200  shares  of  General  Motors  and  John  J. 
Raskob  about  1,200  shares.  The  reorganization  of  the  board 
of  directors  provided  an  equal  number  of  appointees  by  the 
banking  syndicate  and  by  Durant  (VI,  2470).  Pierre  du 
Pont  became  chairman  of  the  board  of  General  Motors  and 
was  empowered  to  name  three  members  of  the  board  as  neu- 
tral directors.  The  members  appointed  by  Pierre  du  Pont 
were  all  representatives  of  the  Du  Pont  interests. 

Following  termination  of  the  voting  trust  and  the  re- 
accession  to  control  by  William  C.  Durant,  General  Motors' 
earnings  rose  rapidly  and  the  firm  embarked  upon  another 
period  of  expansion  (VI,  2477).  The  Du  Ponts,  realizing 
that  Durant  had  control  of  the  corporation,  accepted  his 
offer  to  exchange  their  stock  for  Chevrolet  stock.  Out  of 
this  association  grew  the  plan  for  greater  participation  by 
the  Du  Ponts  in  General  Motors. 

The  Du  Ponts  at  that  time  had  considerable  funds  for 
investment.  Xet  profits  during  World  War  I  were  $232  mil- 
lion and  Du  Pont,  while  the  war  was  still  in  progress,  sought 
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wmx  nam  for  its  facilities.  Taint  and  varnishes  which 
the  automobile  industry  aged  in  large  quantities  appeared 
attractive,  and  in  1917  Du  Punt  acquired  Harrison  Bn 

Co..  one  of  the  larger  paint,  varnish,  and  chemical  manufac- 
turers. Cawley  Clark  &  Co.,  pigment  manufacturers,  and 
the  Bridgeport  Wood  Finishing  Co..  varnish  manufacturers. 
were  purchased  before  the  end  of  1917.  Prior  to  the  war. 
Du  Pont  had  entered  the  artificial  leather  and.  in  1916.  the 
rubber-coated  fabric  fields.  Both  products  were  major  ma- 
terials used  in  the  automobile  industry.  In  1915  the 
Du  Pouts  also  entered  the  celluloid  field,  also  an  important 
material  used  by  the  automobile  industry.  Nitrocellulose,  the 
principal  raw  material  used  in  the  manufacture  of  smokeless 

der  by  the  Du  Pouts,  was  also  the  material  from  which 
artificial  leather  and  celluloid  were  produced. 

Thus  the  development  of  the  interests  of  the  Du  Pouts 
from  manufacturers  of  gunpowder  to  major  stockholders  in 
General  Motors  was  a  logical  progression.   The  close     » 
tion  between  Du  Pont  and  the  automobile  industry,  its  lar 
customer,  convinced  Du  Pont  of  the  industry's  great  p 
tial.    Obviously,  an  important  consideration  was  the  desire 
to  maintain  an  interest  in  the  company  which  promised  to 
me  in  the  future  its  greatest  single  customer. 

In  December  1917  Dnrant  invited  the  Du  Pouts  to  inv  gf 
$25  million  in  General  Motors.  At  that  time.  John  J.  Raskob, 
director  and  member  of  the  finance  committee  of  the  Dn  P 
Co..  prepared  a  report  to  the  Du  Pont  finance  committee 
recommending  the  investment  |  VI,  2175  I .  The  report  stated 
that  with  Dnrant,  Du  Pont  would  control  General  M 
with  considerably  more  than  a  majority  of  the  outstanding 
stork.  Of  a  total  of  1,080,000  shares/ Dnrant  would  hold 
280,000  shares,  and  the  Du  Pont  Co.  would  acquire  273,000 
shares  as  a  result  of  their  investment.  Holdings  of  Du  Pont 
friends  would  approximate  1'  Raskob  stated: 

it  is  the  writer's  belief  that  ultimately  the  Du  Pont  Co.  will  abso- 
lutely control  and  dominate  the  whole  General  Motors  situation 
with  the  entire  approval  of  Mr.  Durant  who,  I  think,  will  eventu- 
ally place  his  holdings  with  us.  taking  his  payment  therefor  in 
some  securities  mutually  :ry  (VI.  _- 

Raskob's  summary  of  the  management  structure  was  that 
Durant  would  continue  as  |  at,  Pierre  S.  du  Pont  would 

continue  as  chairman  of  the  board,  and  On  Pont  representa- 

the  finance  committee.    In  urging  the 

investment.  g    ited  that  Du  Pont  had  $50  million  to 

invest  and — 
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Our  interest  in  the  General  Motors  Co.  will  undoubtedly  secure 
for  us  the  entire  Fabrikoid,  Pyralin,  paint,  and  varnish  business 
of  those  companies,  which  is  a  substantial  factor  (VI,  2480). 

By  this  investment  the  Du  Ponts  secured  a  23.83  percent 
interest  in  the  common  stock  of  the  enlarged  General  Motors 
Co.  (VI,  2487).  In  the  latter  part  of  1918,  General  Motors 
purchased  the  McLaughlin  Buick  properties  in  Canada,  issu- 
ing common  stock  in  payment  thereof.  Before  the  end  of  the 
month  in  which  this  transaction  occurred,  the  Du  Ponts  had 
purchased  from  the  McLaughlins  the  bulk  of  the  General 
Motors  stock  they  had  acquired.  At  the  end  of  1919  Du  Pont 
owned  28.74  percent  of  the  outstanding  General  Motors  stock 
(VI,  2499). 

In  1920  the  General  Motors  Corp.,  was  in  need  of  capital. 
A  report  by  Raskob  to  the  finance  committee  of  the  Du  Pont 
Co.,  dated  March  19,  1920,  stated: 

The  General  Motors  Corp.,  in  order  to  carry  out  a  develop- 
ment program  which  has  been  reduced  to  the  greatest  degree 
possible  without  sacrificing  its  position  in  the  industry,  will  need 
$60  million  of  new  capital  (VI,  2491). 

Mr.  Raskob  continued  his  report  stating  that  the  invest- 
ment conditions  in  the  world,  particularly  in  the  United 
States,  were  such  that  it  was  impossible  to  raise  the  new 
capital  through  the  sale  of  stock,  and  since  the  capital  would 
be  required  permanently  in  the  business,  he  felt  it  should  be 
secured  from  the  common-stock  holders  or  new  partners. 
New  partners  were  acquired  in  the  Nobel  interests,  who  had 
been  associated  with  the  Du  Ponts  in  Canadian  Explosives, 
Ltd.,  and  in  J.  P.  Morgan  &  Co.  Subscription  rights  of  both 
Durant  and  the  Du  Ponts  to  the  new  stock  were  to  be  allo- 
cated to  Nobel   (VI,  2491-2). 

The  relationship  of  J.  P.  Morgan  to  the  automobile  indus- 
try dates  back  many  years.  As  indicated  previously,  J.  P. 
Morgan  was  interested  in  financing  an  early  merger,  spon- 
sored by  W.  C.  Durant.  Morgan's  direct  participation  in 
General  Motors,  however,  apparently  dates  from  the  interest 
of  the  Du  Ponts  in  the  corporation.  Durant  had  been  aided 
by  other  banking  interests  in  his  formation  of  Chevrolet.  In 
the  1920  General  Motors  financing  operations,  the  firm  of 
J.  P.  Morgan  was  used.  It  acquired  a  considerable  stock 
interest  in  General  Motors  at  that  time  and  representation 
on  the  board  of  directors.  It  is  understood  that  Morgan  was 
brought  into  General  Motors  financial  affairs  at  the  instance 
of  the  Du  Ponts. 
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J.  P.  Morgan  &  Co.  was  to  underwrite  the  stock  issue  of 
1920  and  head  a  syndicate  to  stabilize  the  market  during  the 
issuance  of  public  shares.  Durant  charged  that  the  syndicate 
did  not  carry  out  its  functions  (VI,  2495).  He  attempted 
stabilization  operations  with  disastrous  results  to  himself. 
The  syndicate  utilized  only  |2  million  of  the  f  10  million 
authorized,  and  Durant  was  faced  with  a  continuously  falling 
market.  The  closing  prices  of  General  Motors  stock  during 
this  period  were  as  follows : 


Price  of  General  Motors 

common 

stock,  New  York  Stock 

Exchange 

Closing 

Closing 

Date 

price 

Date 

price 

May  29,  1920 

$27% 

Nov.  12,  1920 

. .       $14^2 

June  26,  1920 

24 

Nov.  13,  1920 

.  •       14% 

July  31,  1920 

22% 

Nov.  15,  1920 

..       13% 

Aug.  28,  1920 

2134 

Nov.  16,  1920 

..       14 

Sept.  25,  1920 

20 

Nov.  17,  1920 

. .       13/2 

Oct.  30,  1920 

17 

Nov.  18,  1920 

•  •       13% 

Nov.  2,  1920 

\7y2 

Nov.  19,  1920 

..       13 

Nov.  3,  1920 

im 

Nov.  20,  1920 

..       14 

Nov.  4,  1920 

i6y2 

Nov.  22,  1920 

..      isy4 

Nov.  5,  1920 

iey4 

Nov.  23,  1920 

..     \6y2 

Nov.  6,  1920 

isy4 

Nov.  24,  1920 

..       15# 

Nov.  8,  1920 

14% 

Nov.  26,  1920 

..       16 

Nov.  9,  1920 

14% 

Nov.  27,  1920 

..     \syA 

Nov.  10,  1920 

15% 

Nov.  29,  1920 

..       16 

Nov.  11,  1920 

15 

Nov.  30,  1920 

..       16 

Source :  Daily  closing  prices  as  reported  in  the  Wall  Street  Journal. 

On  November  22  the  Du  Ponts  purchased  almost  the  total 
Durant  holdings  at  $9.50  a  share.  Simultaneously,  a  bloc 
of  stock  was  purchased  from  the  syndicate  at  over  $17  a  share. 
It  would  appear  that  Durant  was  squeezed  out  of  the  corpo- 
ration. In  the  Du  Pont  annual  report  for  the  following  year, 
it  was  stated  that  Durant  requested  that  Du  Pont  take  over 
the  management  and  control  of  the  corporation.  Durant 
demurred  to  this,  saying: 

On  the  evening  of  November  15,  a  personal  friend  of  mine, 
representing  the  Du  Pont  interests  called  at  my  apartment  and 
informed  me  that  my  resignation  as  president  of  the  General 
Motors  Corp.  was  desired  and  would  be  accepted. 

As  a  result  of  these  acquisitions,  Du  Pont  ownership  of 
General  Motors  stock  in  early  1921  reached  35.8  percent  of 
the  total  outstanding  common  stock   (VI,  2502). 
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The  events  surrounding  the  ouster  of  Durant  are  not  too 
clear.  Alfred  P.  Sloan,  Jr.,  who  had  been  associated  with 
Mr.  Durant  since  1916,  was  a  director  of  General  Motors. 
While  he  was  on  the  executive  committee  with  Durant  and  oc- 
cupied an  office  next  to  him,  he  testified  before  the  Subcommit- 
tee that  he  was  not  in  consultation  with  Durant  on  the  prob- 
lems of  the  car  manufacturing  units  (VII,  3523).  Mr.  Sloan, 
however,  also  reported  that  one  of  his  criticisms  of  Durant 
was  that  Durant's  relation  with  the  car  manufacturing  units 
was  a  personal  one.  Officials  reported  directly  to  him.  Sloan 
was  also  a  participant  in  the  stock  syndicate  of  1920.  In  the 
reorganization  of  General  Motors  upon  Durant's  resignation, 
Donaldson  Brown,  treasurer  and  member  of  Du  Pont's  execu- 
tive committee,  assumed  Mr.  Durant's  position  on  the  General 
Motors  finance  committee.  Pierre  du  Pont  became  president. 
J.  Amory  Haskell,  director  and  vice  president  of  Du  Pont, 
who  had  joined  the  General  Motors  board  in  1915,  became 
vice  president  in  charge  of  operations.  Raskob  continued 
to  head  the  finance  committee,  and  Mr.  Sloan  was  placed  in 
charge  of  the  general  advisory  staff.  In  1923  Mr.  Sloan 
became  president  of  General  Motors,  and  immediately  there- 
after a  director  of  the  Du  Pont  Co.  (VIII,  appendix  B,  I). 

Certain  significant  changes  occurred  in  General  Motors 
from  the  period  of  the  voting  trust  to  the  time  of  acquisition 
by  the  Du  Pont  interests.  During  the  voting  trust  from  1910 
to  1915,  various  passenger  car  lines  were  discontinued. 
Buick,  Cadillac,  Olds,  Oakland  were  continued  and  three 
other  makes  were  consolidated  in  the  General  Motors  Truck 
Co.  The  market  share  of  the  company  declined  considerably 
during  this  period.  The  end  of  the  voting  trust  witnessed 
a  new  expansion  in  General  Motors. 

In  1916  United  Motors  Corp.  was  organized  to  acquire 
various  companies  formerly  producing  parts  for  sale  to 
General  Motors  and  to  other  corporations.  The  promoters 
of  this  consolidation  were  Durant,  Raskob,  and  Louis  G. 
Kaufman,  a  New  York  banker  who  had  backed  Durant  in 
Chevrolet.  The  companies  involved  in  this  consolidation 
were  Dayton  Engineering  Laboratories  Co.,  Remy  Electric 
Co.,  Hyatt  Roller  Bearing  Co.,  New  Departure  Manufactur- 
ing Co.,  the  Perlman  Rim  Corp.,  and  shortly  thereafter, 
Harrison  Radiator  Corp.,  and  the  Klaxon  Co.  Mr.  Sloan, 
president  of  Hyatt,  was  made  president  of  United  Motors 
Corp.  In  1918  General  Motors  took  over  the  United  Motors 
Corp.  by  the  payment  of  cash  and  the  exchange  of  stock. 

In  this  same  year,  General  Motors  expanded  in  other  lines. 
It  purchased  the  Chevrolet  Motor  Company  of  Canada  and 
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the  McLaughlin  Carriage  Co.  (the  Canadian  Buick  producing 
company ) .  It  purchased  the  outstanding  stock  of  the  Scripps 
Booth  Corp.,  a  company  in  which  it  already  held  a  minority 
interest.  It  also  entered  the  tractor  industry,  purchasing  the 
Samson  Sieve-Grip  Tractor  Co.,  and  the  Janesville  Machine 
Co. 

The  year  1919  saw  a  major  expansion  of  General  Motors. 
It  built  the  largest  office  building  in  the  world  at  that  time, 
organized  General  Motors  Acceptance  Corp.  (GMAC),  ac- 
quired the  Guardian  Refrigerator  Co.  and  various  parts  pro- 
ducing firms.  It  also  purchased  an  interest  in  the  Fisher 
Body  Corp. 

The  Fisher  Body  Co.  had  been  organized  in  1908  to  make 
bodies  for  automobile  producers.  Its  expansion  was  meteoric 
and  as  the  largest  builder  of  bodies  in  the  industry,  it  was 
soon  considering  entry  into  the  automobile  industry.  Three 
automobile  firms  were  interested  in  associating  themselves 
with  Fisher.  General  Motors  offered  the  most  advantageous 
proposition.  In  1919  General  Motors  acquired  a  60  percent 
stock  interest  in  the  firm  for  almost  |28  million.  Control  of 
Fisher  was  vested  in  a  voting  trust,  the  Fisher  brothers  shar- 
ing control  with  General  Motors.  General  Motors  contracted 
to  purchase  substantially  all  its  bodies  from  Fisher  on  a  cost- 
plus  basis  for  a  period  of  10  years. 

Fisher  Body  thereafter  expanded  further.  In  1920  it  ac- 
quired the  controlling  interest  of  the  National  Plate  Glass 
Co.,  a  recently  merged  organization  of  three  major  glass  pro- 
ducers, and  in  the  same  year  acquired  the  Ternstedt  Manufac- 
turing Co.,  producer  of  automobile  body  hardware. 

The  General  Motors-Fisher  arrangement  was  extremely 
profitable  to  the  Fishers,  and  General  Motors  sought  an  end 
to  the  cost-plus  arrangement.  In  1926,  with  3  years  of  the 
cost-plus  contract  remaining,  General  Motors  succeeded  in 
purchasing  the  outstanding  40  percent  Fisher  Body  Corp., 
stock,  offering  General  Motors  stock  in  payment.  The  shares 
issued  in  payment  equaled  11  percent  of  the  entire  common 
stock  outstanding.  By  acquiring  the  Fisher  Body  Corp., 
General  Motors  obtained  a  firm  which  was  not  only  the 
largest  body  producer  but  also  operated  hardwood  mills  and 
plants  producing  glass  and  automobile  hardware. 

In  1931  both  Pittsburgh  Plate  Glass  Co.  and  the  Libbey- 
Owens-Ford  Glass  Co.  negotiated  with  General  Motors  for 
the  purchase  of  the  National  Plate  Glass  Co.  General  Motors 
was  willing  to  sell  this  firm  if  an  agreement  could  be  nego- 
tiated which  would  assure  a  supply  of  glass  at  a  favorable 
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price.  In  July  1931  such  an  agreement  was  consummated 
with  [abbey-Owens-Ford.  In  addition  to  a  payment  of  $9.5 
million,  Libbey-Owens-Ford  agreed  to  supply  General  Motors 
with  the  greater  portion  of  its  glass  requirements.  The 
initial  agreement,  which  was  to  run  for  7  years,  called  for 
a  price  of  27%  cents  per  square  foot  for  the  first  20  million 
square  feet  and  26  V2  cents  per  square  foot  for  purchases  in 
excess  of  this  amount  (VIII,  appendix  B,  IV).  In  subse- 
quent years  prices  were  to  be  adjusted  proportionately  to 
changes  in  the  prices  of  materials,  fuel,  power,  and  labor. 
Similar  contracts  to  supply  General  Motors'  glass  require- 
ments were  concluded  in  1936  and  1945,  and  now  the  arrange- 
ment between  Libbey-Owens-Ford  and  General  Motors  is  to 
run  until  August  31,  1958. 

In  1925  General  Motors  transferred  the  assets  of  its  truck 
division  to  a  new  firm,  the  Yellow  Truck  &  Coach  Manufac- 
turing Co.,  of  which  General  Motors  held  57  percent  of  the 
stock.  The  details  of  this  acquisition  are  treated  more  fully 
in  another  section  of  this  chapter. 

In  1925  General  Motors  attempted  to  purchase  the  prop- 
erties of  Dodge  Bros,  put  on  the  market  by  the  Dodge  heirs. 
Dodge  was  the  third  largest  producer  in  the  industry  from 
1919  to  1922,  but  began  to  decline  upon  the  death  of  the 
founders.  Dillon,  Read  &  Co.,  of  New  York,  by  offering  the 
greater  amount  of  cash,  acquired  the  Dodge  properties. 
Ultimately,  the  firm  was  sold  to  the  Chrysler  Corp. 

Large  corporations  in  the  United  States  generally  pride 
themselves  on  their  broad  distribution  of  stockownership. 
This  is  also  true  of  General  Motors.  The  number  of  Gen- 
eral Motors  shareholders  at  the  end  of  1955  totaled  more 
than  540,000,  compared  with  487,639  at  the  end  of  the  previ- 
ous year.  It  is  obvious  from  these  statistics  that  there  are 
a  great  many  shareholders  of  General  Motors  common  stock. 
But  little  more  than  this  can  be  stated.  Historically,  the 
ownership  and  control  of  General  Motors  has  been  highly 
concentrated.  In  only  one  period  of  the  company's  history — 
the  period  of  the  voting  trust,  1910  to  1915 — can  it  be  said 
that  voting  control  of  the  corporation  has  been  other  than 
in  the  hands  of  William  C.  Durant  or  those  invited  by  him 
into  the  corporation.  When  the  Du  Ponts  first  came  into  the 
organization,  they,  together  with  Durant,  controlled  in  excess 
of  50  percent  of  the  voting  stock  of  the  corporation.  At  the 
end  of  the  year  1920,  stockholdings  of  the  Du  Pont  Co.  repre- 
sented 23.96  percent  of  the  outstanding  stock  of  General 
Motors  Corp.  (VI,  2500).  This  was  only  the  ownership  of 
Hie  Du  Pont  Co.,  and  not  the  personal  holdings  of  any  of  the 
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Du  Pont  family  or  those  persons  who  customarily  partici- 
pated with  the  Du  Ponts  in  their  enterprises.  In  1921,  after 
purchasing  Durant's  stockholdings  in  the  corporation,  the 
proportion  of  ownership  of  General  Motors  stock  held  by  the 
Du  Pont  Co.  rose  to  35.8  percent  of  the  outstanding  stock 
(VI,  2502).  Stock  ownership  by  J.  P.  Morgan  &  Co.,  the 
bonus  fund  controlled  by  the  Du  Ponts,  and  the  holdings  of 
the  Nobel  interests,  also  associated  with  the  Du  Ponts, 
together  with  the  Du  Pont  direct  holdings,  exceeded  50  per- 
cent of  outstanding  stock  in  1921   (VI,  2503). 

In  1923  a  bonus  plan  was  prepared  in  order  to  secure 
the  loyalty  of  the  former  Durant  associates.  Various  key- 
men  in  the  organization,  selected  by  the  finance  committee 
of  General  Motors,  were  sold  stock  in  a  holding  company 
whose  assets  were  General  Motors  stock.  Du  Pont  sup- 
plied General  Motors  stock  to  a  new  corporation,  Managers 
Securities  Co.,  which  in  turn  issued  its  stock,  one-third  to 
General  Motors'  executives,  two-thirds  to  Du  Pont,  so  that 
voting  control  of  the  General  Motors  stock  remained  unaf- 
fected (VI,  2507-2511).  This  distribution  of  stock  under 
the  Managers  Securities  plan  was  the  forerunner  of  the 
General  Motors'  bonus  plan  for  executives. 

Today  ownership  of  the  General  Motors  Corp.  is  still  con- 
centrated. The  15  largest  stockholders  in  General  Motors 
own  33  percent  of  the  outstanding  common  stock.  The  50 
largest  stockholders  own  39  percent  of  the  outstanding  com- 
mon stock.  Of  this  total,  the  Du  Pont  Co.  holds  23  percent. 
This  again  does  not  include  ownership  of  General  Motors 
stock  by  individual  members  of  the  Du  Pont  family  as  pri- 
vate investment.  The  importance  of  Du  Pont  stock  at  Gen- 
eral Motors'  stockholders'  meetings  can  be  seen  from  the 
total  shares  of  common  stock  represented  by  persons  or 
proxy  at  such  meetings  from  1928  to  1938.  The  number  of 
shares  of  common  stock  entitled  to  be  voted  by  the  Du  Pont 
Corp.  represented  52  percent  in  1928  and  40  percent  in  1938 
(VI,  2520).  If  we  consider  large  individual  stockholdings 
by  persons  in  the  corporation  who  were  either  associated 
with  the  Du  Ponts  or  who  held  substantial  stockholdings  by 
virtue  of  the  stock  distribution  offered  under  the  General 
Motors  bonus  plan,  it  is  clearly  seen  that  there  is  little  pos- 
sibility of  a  significant  stockholders'  group  in  opposition  to 
the  Du  Pont  interests. 

The  General  Motors  bonus  plan  now  in  effect  works  to 
allocate  to  General  Motors  executives  a  considerable  number 
of  General  Motors  shares  each  year.  The  amount  of  funds 
available  for  bonuses  is  12  percent  of  the  net  earnings  after 
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deducting  5  percent  return  on  capital,  but  not  in  excess  of 
the  amount  paid  out  as  dividends  on  the  common  stock  of 
the  corporation  during  the  year  (VIII,  appendix,  B,  VII). 
According  to  Harlow  H.  Curtice,  General  Motors  president, 
the  common  stock  so  disbursed  is  purchased  by  the  corpora- 
tion in  the  open  market,  and  in  the  last  few  years  has  repre- 
sented average  daily  purchases  of  2,000  shares  (VII,  3581). 
In  the  last  4  years  over  2  million  shares  of  General  Motors 
common  have  been  purchased  by  the  corporation  for  bonus 
purposes.  In  this  same  period,  total  transactions  of  General 
Motors  stock  on  all  public  exchanges  were  13  million  shares. 
Since  it  is  likely  that  the  shares  traded  on  the  exchange  were 
traded  more  than  once  per  share,  and  the  shares  awarded  as 
bonus  to  General  Motors  executives  were  more  than  likely 
retained  for  investment  purposes,  it  appears  that  the  bonus 
plan  has  operated  to  remove  a  substantial  number  of  shares 
of  General  Motors  stock  from  the  public  market.  If  con- 
tinued at  the  current  rate,  it  will  tend  further  to  concentrate 
ownership  of  the  corporation. 

The  financial  affairs  of  General  Motors  are  controlled  by 
the  financial  policy  committee,  a  committee  of  the  board  of 
directors  under  the  direction  of  Albert  Bradley,  executive 
vice  president.  This  committee  is  also  responsible  for  the 
legal  affairs  of  the  corporation.  Testimony  before  the  Sub- 
committee of  top  company  officials  concerning  this  com- 
mittee and  the  existing  financial  controls  was  illuminating. 
The  operation  of  the  financial  policy  committee  histori- 
cally has  always  been  an  extremely  important  function  of 
the  General  Motors  management.  The  committee  determines 
financial  policies  and  accounting  procedures.  The  various 
financial  officers  such  as  the  vice  president  in  charge  of 
finance,  the  treasurer,  comptroller,  divisional  comptrollers, 
and  other  financial  officers,  all  report  to  the  chairman  of  the 
financial  policy  committee.  The  committee  approves  all  ap- 
propriations, but  delegates  to  the  operations  policy  commit- 
tee all  appropriations  not  over  a  million  dollars.  The  finan- 
cial and  insurance  subsidiaries  also  report  to  the  financial 
policy  committee  (VII,  3561).  Mr.  Bradley,  as  chairman  of 
the  financial  policy  committee,  and  Mr.  Frederick  G.  Donner, 
vice  president  in  charge  of  the  financial  staff,  are  on  the 
board  of  directors  of  the  General  Motors  Acceptance  Corp. 
When  the  Du  Ponts  agreed  with  Durant  to  share  in  the 
management  of  the  corporation,  it  was  in  the  finance  com- 
mittee that  direct  participation  occurred.  By  August  1917, 
Pierre  du  Pont  and  John  Raskob  were  members  of  this  com- 
mittee. With  formal  participation  in  General  Motors  the 
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financial  management  of  the  company  fell  largely  to  Du  Pont 
interests.  The  finance  committee,  as  reported  in  the  1917 
annual  report  (VIII,  appendix  B,  I) ,  consisted  of  John  J. 
Raskob,  chairman,  who  simultaneously  was  a  director  of 
both  the  Du  Pont  Corp.  and  Christiana  Securities,  and  a 
member  of  the  finance  committee  of  Du  Pont,  together  with 
the  following:  H.  F.  du  Pont,  Irenee  du  Pont,  Pierre  S.  du 
Pont,  W.  C.  Durant,  J.  A.  Haskell,  and  J.  H.  McClement. 
Mr.  Haskell  was  a  director  and  vice  president  of  Du  Pont 
at  that  time.  By  the  end  of  1918  McClement  was  dropped 
and  the  finance  committee  consisted  of  four  Du  Pouts,  Ras- 
kob, Haskell  and  Durant. 

Mr.  Raskob  was  chairman  of  the  finance  committee  from 
1917  until  1929,  at  Avhich  time  he  was  succeeded  by  Donald- 
son Brown,  also  a  director  and  member  of  the  finance  com- 
mittee of  Du  Pont. 

In  1937  the  finance  committee  and  the  executive  commit- 
tee were  combined  into  a  single  committee,  the  policy  com- 
mittee, under  the  chairmanship  of  Alfred  P.  Sloan,  Jr.  In 
1916,  the  finance  committee  was  reestablished  and  Albert 
Bradley  became  chairman. 

Today  the  financial  policy  committee  in  addition  to  Mr. 
Bradley  includes :  Henry  C.  Alexander,  Donaldson  Brown, 
Walter  S.  Carpenter,  Lucius  D.  Clay,  Lammot  duP.  Cope- 
land,  Harlow  H.  Curtice,  Frederick  G.  Donner,  Alfred  P. 
Sloan,  Jr.,  and  George  Whitney.  Mr.  Alexander  and  Mr. 
Whitney  are  respectively  president  and  chairman  of  J.  P. 
Morgan,  long  associated  with  the  Du  Ponts  in  General  Mo- 
tors. Of  the  remainder,  all  but  Lucius  D.  Clay  are  either 
members  of  the  Du  Pont  family  or  employees  of  General  Mo- 
tors— the  firm  in  which  the  Du  Ponts  long  held  the  con- 
trolling interest. 

General  Motors  has  been  an  extremely  profitable  corpo- 
ration consistently  enjoying  a  higher  return  on  investment 
than  leading  firms  in  other  major  American  industries.  It 
was,  therefore,  one  of  the  purposes  of  the  Subcommittee  to 
study  General  Motors'  pricing  practices  and  financial  poli- 
cies. 

In  the  early  twenties,  Mr.  Bradley,  together  with  Mr. 
Donaldson  Brown,  then  vice  president  of  the  finance  staff, 
prepared  a  system  of  pricing  procedures  which  has  been  used 
by  the  corporation  since  that  time. 

The  essential  feature  of  the  General  Motors  financial 
policy  is  the  desire  to  maintain  a  planned  rate  of  return  on 
capital. 
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An  acceptable  theory  of  pricing  must  be  to  gain,  over  a  pro- 
tracted period  of  time,  a  margin  of  profit  which  represents  the 
highest  attainable  return  commensurate  with  capital  turnover  and 
the  enjoyment  of  wholesome  expansion,  with  adequate  regard  to 
the  economic  consequences  of  fluctuations  in  volume.  Thus,  the 
profit  margin  translated  into  its  salient  characteristic  rate  of 
return  on  capital  employed  is  the  logical  yardstick  with  which  to 
gage  the  price  of  a  commodity  with  regard  to  collateral  circum- 
stances affecting  supply  and  demand  (VII,  3583). 

Mr.  Curtice,  when  asked  if  the  test  of  efficiency  would 
be  the  ability  of  management  to  learn  and  perform  the  skills 
necessary  to  operate  large-scale  industry  in  order  to  make 
a  satisfactory  return  on  investment,  answered. 

That  is  certainly  it,  but  we  have  to  do  better  than  that  because 
each  year  we  must  have  something,  either  greater  value  or  lower  price, 
for  the  customer  (VIII,  4052). 

When  asked  what  attainable  return  has  been  used  in 
pricing  policy,  Mr.  Bradley  indicated  that  there  was  a  stand- 
ard which  has  not  been  changed  in  a  period  of  over  20  years, 
a  yield  between  15  and  20  percent  on  the  net  capital  employed 
over  the  years  (VII,  3585).  A  yield  of  20  percent  was  also 
expected  by  Mr.  Curtice  on  new  investment. 

In  planning  this  return,  the  corporation  has  a  long-term 
view.  The  capital  on  which  this  return  is  expected  always 
is  assumed  to  be  in  excess  of  immediate  requirements.  It  is 
expected  that  facilities  will  be  utilized  to  the  extent  of  80 
per  cent  of  capacity,  so  that  the  return  on  investment  is 
translated  into  a  markup  on  costs  computed  at  SO  percent  of 
capacity  operations.  This  planned  level  of  operations  for 
cost  accounting  purposes  is  called  standard  volume.  This 
planned  level,  or  standard  volume,  has  been  constant  over 
the  years   (VII,  3584). 

Since  1948,  actual  return  after  taxes  and  after  provision 
for  employee  bonuses  has  been  in  excess  of  the  standard  de- 
scribed by  Mr.  Bradley. 

Return  on  net  worth  after  taxes 

Percent  Percent 

1948 24.5  1952 20.5 

1949 31.4  1953  20.1 

1950 34.9  1954 24.4 

1951  20.9  1955  31.3 

In  the  past  S  years,  General  Motors  return  has  exceeded 
the  standard  it  has  established  for  itself.  The  question  was 
therefore  raised  why  are  not  the  prices  of  its  products  low- 
ered. Mr.  Curtice  indicated  this  would  not  benefit  dealers, 
and  argued  that  General  Motors'  pricing  was  fair.  He  stated 
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that  the  lowering  of  prices  now  would  not  be  beneficial  in  the 
long  run,  since  the  company  would  have  to  raise  prices  if 
volume  declined  in  order  to  maintain  its  planned  return 
(VII,  3609). 

Returns  in  excess  of  the  standard  would  normally  occur 
when  production  exceeds  standard  volume,  either  because  of 
underestimation  of  the  demand  for  products  and  subsequent 
underinvestment,  or  because  of  a  change  in  the  planned 
attainable  return  used  in  pricing.  This  study  of  General 
Motors'  standards  of  return  on  investment  shows  that  Gen- 
eral Motors  both  possesses  and  exercises  market  power.  In 
this  light,  the  return  earned  by  General  Motors  can  be  likened 
to  a  public-utility  return.  A  utility's  prices  are  determined 
so  that  an  agreed-upon  rate  of  return  on  capital  is  secured. 
Public  authority  determines  the  standard  used  and  usually 
the  price  charged. 

The  pricing  procedure  outlined  previously  could  be  called 
a  formula  pricing  method  for  the  establishment  of  a  base 
price.  Actual  prices  probably  differ  from  formula  prices 
for  individual  products,  the  necessity  of  meeting  competi- 
tion being  the  major  cause  of  such  differences. 

The  mechanics  of  pricing  in  the  corporation  provide  for 
individual  divisions  to  recommend  prices  for  their  products 
to  a  price  review  committee.  The  committee  reviews  the  sug- 
gested price  and  makes  its  recommendations  to  the  opera- 
tions policy  committee.  If  approved  by  the  latter  committee, 
the  price  is  final.  The  price  suggested  by  the  producing  divi- 
sion must  be  in  conformity  with  the  basic  pricing  policy 
outlined  previously,  since  a  person  in  charge  of  a  division 
is  judged  by  the  top  management  by  his  ability  to  earn  the 
rate  of  return  on  capital  held  attainable  by  the  corporation. 
His  ability  to  accomplish  this  includes  proper  forecasting 
of  demand  at  the  suggested  price,  his  ability  to  keep  costs 
at  projected  levels  or  below  such  levels,  and  accurate  fore- 
casting of  capital  requirements.  Thus,  while  the  individual 
division  manager  may  have  independence  of  action,  such  ac- 
tion is  limited  by  the  knowledge  that  his  tenure  requires 
achievement  of  company  earning  goals. 

The  price  review  committee  consists  of  the  president  of 
the  corporation,  Mr.  Bradley  and  Lewis  C.  Goad,  executive 
vice  presidents,  and  Mr.  Donner,  vice  president  in  charge 
of  the  financial  staff.  The  operations  policy  committee  in 
addition  to  these  4  also  includes  the  vice  presidents  in  charge 
of  the  major  operating  groups  and  the  2  largest  car  divisions. 
It  seems  unlikely  that  a  recommendation  of  the  price  review 
committee  would  not  be  approved  by  the  operations  policy 
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committee.  The  price  review  committee  appears  to  be 
strategically  located  to  coordinate  operating  division  policies 
and  financial  policy  controls  of  the  company. 

D.  DIESEL  LOCOMOTIVES 

The  Electro-Motive  division  of  General  Motors  Corp. 
presents  a  unique  opportunity  for  the  study  of  product  in- 
novation and  entry  into  an  established  industry — locomo- 
tives. General  Motors  entered  an  industry  which  had  utilized 
steam  as  its  primary  motive  power  for  over  a  hundred  years. 
Within  9  years  after  General  Motors  sold  its  first  diesel 
locomotive,  orders  for  locomotives  powered  by  diesel  engines 
exceeded  steam  locomotive  orders,  and,  within  17  years,  pro- 
duction of  steam  engines  ceased  entirely.  The  diesel  loco- 
motive revolutionized  the  railroad  industry.  General  Motors 
can  point  to  its  entry  into  this  field  as  an  example  of  the 
operation  of  a  progressive  company  at  its  best — entry  into 
a  new  field,  with  a  new  product  satisfying  an  economic  need, 
and  offering  progressive  reduction  in  the  pricing  of  its 
product. 

The  testimony  before  the  Subcommittee  of  officials  of 
General  Motors  and  of  competing  locomotive  producers  dis- 
closed that  General  Motors'  entry  into  this  industry  was 
greatly  facilitated  by  purchase.  It  also  became  evident  that 
General  Motors'  financial  power,  in  the  form  of  resources 
available  for  product  development  and  a  finance  affiliate, 
were  essential  elements  contributing  to  its  success  in  this 
field. 

The  major  companies  engaged  in  the  production  of  steam 
locomotives  when  General  Motors  entered  the  industry,  were 
Lima  Locomotive  Works,  Baldwin  Locomotive  Works,  and 
the  American  Locomotive  Co.  Railroad  shops  owned  by 
individual  railroads  and  a  few  smaller  producers  also  made 
locomotives.  In  1941  the  3  major  firms  produced  about  90 
percent  of  all  steam  locomotives.  Baldwin  and  Lima  merged 
in  1950,  to  form  Baldwin-Lima-Hamilton  Corp.  American 
Locomotive  changed  its  name  to  Alco  Products  in  1955.  A 
newcomer  to  the  industry,  Fairbanks  Morse  &  Co.,  now  pro- 
duces diesel  locomotives.  By  1954,  the  only  type  of  locomo- 
tives produced  were  diesels  and  three-fourths  of  them  were 
made  by  the  Electro-Motive  division  of  General  Motors. 

The  entry  by  General  Motors  into  this  industry  was 
apparently  part  of  a  major  expansion  into  alternative  forms 
of  transportation.  In  1929  General  Motors  entered  the 
aviation   industry.    Simultaneously,   it  was   negotiating  to 
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purchase  Winton  Engine  Co.  which  produced,  in  addition 
to  gasoline  engines,  diesel  engines  primarily  for  marine  and 
stationary  uses.  Shortly  thereafter  it  entered  the  railroad 
field  by  the  purchase  of  the  Electro-Motive  Co.,  which  de- 
signed, serviced,  and  sold  rail  cars.  Electro-Motive  had 
purchased  its  engines  from  the  Winton  Co. 

A  specific  need  for  nonsteam  locomotives  arose  prior  to 
the  depression,  primarily  by  reason  of  local  laws  barring  the 
use  of  steam  locomotives  from  certain  urban  areas,  New 
York  for  example  (VI,  2426-28).  The  major  need  in  this 
respect  was  for  switch  engines.  There  was  also  a  market 
for  lightweight  rail  cars. 

According  to  General  Motors,  its  research  laboratories 
commenced  diesel-engine  development  in  1928,  and  by  1930 
had  progressed  enough  "to  feel  the  need  for  a  medium  for 
translating  these  results  into  a  product."  Winton,  in  the 
face  of  the  depression,  according  to  General  Motors,  was 
in  no  position  to  undertake  the  major  expenditures  required 
for  long-term  research  and  expansion  (VIII,  3949). 

Memoranda  of  General  Motors  during  this  period  create 
a  somewhat  different  impression.  Negotiations  for  the 
purchase  of  a  diesel  engine  company  were  begun  prior  to 
the  depression.  The  minutes  of  the  operations  committee, 
dated  May  14,  1929,  contain  a  report  by  J.  L.  Pratt,  vice 
president  of  General  Motors: 

Diesel  Engines,  May  14,  1929 

Mr.  Pratt  told  the  committee  that  Mr.  Kettering  has  for  some 
time  past  urged  that  we  give  consideration  to  the  diesel-engine 
development.  The  Cummings  [Cummins]  Engine  Co.  is  a  small 
concern  that  has  been  making  considerable  progress  in  the  de- 
velopment of  diesel  engines,  that  we  might  acquire.  It  also 
developed  in  the  meeting  that  Mr.  Triber  has  a  small  company 
which  is  making  a  good  deal  of  progress  in  developing  the  smaller 
types  of  diesel  engines  and  we  also  understand  that  the  Winton 
Co.  has  been  making  very  satisfactory  progress  lately  in  develop- 
ing the  larger  types  of  diesel  engines  and  is  now  on  a  good  earning 
basis. 

It  was  the  consensus  of  opinion  of  the  committee  that  it  would 
be  desirable  to  have  Mr.  Triber  on  our  staff  anyway  and  it  was 
understood  that  an  effort  would  be  made  to  buy  his  company, 
involving  an  investment  in  the  neighborhood  of  $200,000  (VIII, 
App.  B,  V). 

Negotiations  for  the  purchase  of  Winton  continued 
through  1929.  No  implications  that  Winton  was  facing  a 
depression  appears  in  General  Motors  minutes  of  September 
26,  1929,  and  memorandum  of  October  21,  1929. 
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Extract  of  finance  committee  minutes,  September  26, 
1929 : 

The  Winton  Engine  Co.,  in  pursuance  of  the  recommenda- 
tions of  the  operations  committee  concerning  diesel-engine  manu- 
facture, some  negotiations  have  been  had  with  the  Winton  Engine 
Co.  which  is  looked  upon  as  the  leading  manufacturer  of  diesel 
engines  in  the  United  States.  The  committee  was  told  that  we 
have  just  recently  had  an  offer  from  the  Winton  Engine  Co, 
to  sell  their  assets  to  General  Motors  Corp.  on  the  basis  of  1  share 
of  Winton  stock  for  1  share  of  General  Motors  stock ;  on  which 
basis  it  would  require  95,000  shares  of  our  stock  which,  at  the 
present  market  price  of  approximately  $70  per  share  would  repre- 
sent an  investment  of  $6,650,000.  The  finance  committee  was  not 
asked  to  take  any  action  on  this  matter  at  the  time,  it  being 
understood  that  the  matter  will  be  further  considered  and  a  later 
report  made  to  the  operations  and  finance  committees  (VIII, 
App.  B,  V  (2)). 

General  Motors  Corp.  memorandum,  October  21,  1929 : 

Subject:  Winton  Engine  Co.,  Cleveland,  Ohio. 

The  Winton  Co.  is  well  established  and  has  been  in  successful 
operation  for  a  number  of  years.  The  average  earnings  during 
the  period  1925-28  were  substantially  $310,000  per  year  after  all 
deductions  and  Federal  income  taxes.  These  earnings  represent 
an  average  net  profit  on  sales  of  approximately  13^  percent. 

The  Winton  Co.  has  a  capable  management  and  would  not  re- 
quire any  additional  personnel  immediately.  If  the  business  con- 
tinues to  expand,  as  we  believe  it  will,  we  may  think  it  desirable 
to  add  to  its  personnel  another  good  executive,  perhaps  as  assistant 
general  manager  or  sales  manager. 

The  diesel  engine  business  has  been  increasing  especially  dur- 
ing the  last  year  and  the  Winton  Co.  has  an  excellent  reputation 
for  quality  of  its  products.  The  purchase  of  this  company  will 
give  us  a  vehicle  for  capitalizing  the  developments  of  our  research 
organization  along  engine  lines  and  will  assist  materially  in  keeping 
us  abreast  of  diesel  engine  developments.  The  business  should 
also  be  reasonably  profitable,  and  if  expansion  continues,  as  most 
of  our  engineers  believe  it  will,  we  should  ultimately  make  a  good 
return  on  the  investment  required  to  purchase  the  Winton  Co. 
(VIII,  App.  B,  V  (4)). 

The  plans  for  acquisition  of  the  Winton  Co.,  judging  from 
the  minutes  kept  at  that  time,  did  not  even  contemplate  that 
General  Motors  add  any  personnel.  In  effect,  General  Motors, 
seeking  entry  into  a  new  industry,  purchased  what  it  re- 
garded as  the  leading  manufacturer  of  diesel  engines  in  the 
United  States.  It  must  be  remembered  that  diesel  engine 
development  at  General  Motors  began  in  1928,  only  1  year 
before  the  negotiations  for  the  purchase  of  Winton. 

With  the  purchase  of  the  Electro-Motive  Co.  in  November 
1930,  General  Motors  committed  itself  to  a  program  of  de- 
velopment of  products  for  the  railroad  industry.  At  the  time 
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of  the  purchase  Electro-Motive  was  apparently  planning  a 
small  locomotive  to  fulfill  railroad  needs  for  light  passenger 
trains  and  for  switching  purposes.  It  then  had  no  manufac- 
turing facilities,  but  designed,  serviced,  and  sold  rail  cars 
powered  by  gasoline  engines,  and  maintained  parts  depots 
at  various  locations.  Electro-Motive  had  entered  the  indus- 
try in  the  early  1920's,  and  had  established  its  principle  of 
electrical  rather  than  mechanical  transmission  of  motive 
power.  The  major  problem  was  the  power  unit.  Electro- 
Motive  used  gasoline  engines  which  had  limitations  for  lo- 
comotive use.  The  diesel  was  considered  the  most  promising 
form  of  engine  and  Charles  P.  Kettering,  of  General  Motors, 
being  convinced  of  this,  pressed  for  General  Motors  entry 
into  the  field.  The  combination  of  Winton  and  Electro-Motive, 
together  with  the  capital  available  to  General  Motors  for 
research,  made  possible  the  development  of  an  improved  diesel 
engine. 

General  Motors'  diesel  engines  were  designed  with  switch 
engines  in  mind.  Diesel  switch  engines  had  been  built  pre- 
viously. American  Locomotive  produced  such  an  engine  in 
1924.  From  1924  through  1936,  according  to  Harold  L.  Ham- 
ilton, founder  of  Electro-Motive,  the  industry  had  built  190 
diesel  switching  engines  (YI,  2444).  However,  the  engines 
which  had  been  built  were  generally  considered  unsatisfac- 
tory. 

Mr.  Hamilton  estimated  that  the  entire  cost  to  General 
Motors  of  developing  the  diesel  locomotive  to  the  production 
stage  was  $4  million,  but  noted  that  costs  were  not  segre- 
gated, Chevrolet,  for  example,  having  paid  personal  salaries 
(YI,  2444).  Clearly,  this  figure  does  not  include  the  $7.1 
million  paid  for  Winton  Engine  and  Electro-Motive.  By 
1938,  General  Motors  had  invested  $22  million  in  plant,  build- 
ing, and  tools  (YI,  2451),  and  by  1954  its  investment  totaled 
about  $74  million  in  plant,  equipment,  and  repair  facilities 
(YI,  2455).  These  expenditures  indicate  how  limited  is  the 
number  of  firms  which  could  have  afforded  the  plunge  Gen- 
eral Motors  took  in  entering  the  diesel  locomotive  field. 

The  market  for  passenger  and  freight  engines  does  not 
seem  to  have  been  seriously  considered  by  General  Motors 
initially.  This  market  historically  was  exclusively  the  prov- 
ince of  the  steam  engine.  The  many  railroads  of  the  country 
had  established  relationships  with  the  few  locomotive  builders 
who  supplied  the  bulk  of  the  demand.  These  builders  had 
been  in  the  industry  for  many  years  and,  according  to  Gen- 
eral Motors,  virtually  enjoyed  captive  markets  with  indi- 
vidual railroad  accounts. 
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Fortuitous  circumstances  brought  about  General  Motors' 
entry  into  the  production  of  passenger  locomotives.  In  1932, 
the  Union  Pacific  Railroad  sought  an  engine  for  a  lightweight 
passenger  train,  and  General  Motors  provided  a  gasoline  en- 
gine. In  1933,  General  Motors  exhibited  two  diesel  engines 
at  the  Chicago  Worlds  Fair,  which  prompted  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.,  which  was  also  building  a 
lightweight  train,  to  ask  for  a  diesel  engine.  Trains  using 
both  these  engines  were  built  in  1934. 

The  diesel  era  was  slow  to  develop,  primarily  because  the 
lightweight  two-cycle  diesel  engine,  so  successfully  used  as 
motive  power  for  today's  diesel  electric  locomotive  is  a  fairly 
recent  innovation.  As  early  as  1927,  American  Locomotive 
was  attempting  to  design  a  diesel  engine  light  in  weight  and 
compact  in  size,  but  it  was  not  until  the  midthirties  that  a 
satisfactory  engine  was  developed.  Fairbanks  Morse,  cur- 
rently a  producer  of  diesel  locomotives,  in  the  early  thirties 
produced  an  engine  used  primarily  in  submarines.  The 
Baldwin  Co.  delivered  two  diesel  locomotive  switchers  in 
1937.  At  the  end  of  1941,  of  the  41,771  locomotives  in  use 
by  class  I  railroads,  only  1,267  were  diesel  and  over  1,000 
of  these  were  switch  engines.  Production  of  diesel  locomo- 
tives in  this  early  period  was  as  follows: 

Diesel  locomotive  production 


Type  engine 


Electro-  Baldwin- 

motive-divi-  American         Lima- 

sion,  General  Locomotive  Hamilton 

Motors  (ALCO)  (BLH) 


1936: 

Switcher    29 

Passenger     26 

1937: 

Switcher   76 

Passenger   18 

1938: 

Switcher    60 

Passenger     26 

1939: 

Switcher   137 

Passenger     30 

1940: 

Switcher   166 

Passenger     51 

Freight      2 

1941: 

Switcher    178 

Passenger     55 

Freight     47 

(VIII,  3963-64) 


6 

1 

0 

0 

31 

3 

0 

0 

23 

0 

0 

0 

48 

7 

0 

0 

79 

24 

5 

0 

0 

0 

131 

63 

15 

0 

0 

0 
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At  the  outbreak  of  World  War  II,  General  Motors  was 
the  only  producer  of  freight  diesel  engines,  held  a  command- 
ing lead  in  the  production  of  passenger  locomotives,  and 
shared  the  market  for  diesel  switchers  with  two  other  pro- 
ducers. Market  percentages  in  1941  were  as  follows, 
according  to  General  Motors : 

Percentage  distribution  of  locomotive  deliveries,  1941 

Switchers  Passenger  Freight 

Percent  Percent  Percent 

Electro-Motive  division  (GM)  ...  48  79  100 

Alco 35  21  0 

Baldwin-Lima-Hamilton 17  0  0 

Total   100  100  100 

(VIII,  3963-64) 

Data  reported  for  the  same  year  by  Baldwin-Lima- 
Hamilton  differ : 

Units  shipped,  1941 

Switchers  Passenger  Freight 

Percent  Percent  Percent 

Electro-Motive  division  (GM)  . . .  39  85  100 

Alco 44  15  0 

Baldwin-Lima-Hamilton 17  0  0 

Total   100  100  100 

(VI,  2377-78) 

It  is  clear  that  General  Motors  was  first  in  the  field  with 
a  complete  line  of  diesels.  American  Locomotive  (Alco)  at 
the  outbreak  of  World  War  II  offered  switchers  and  pas- 
senger diesels  and  was  almost  ready  to  introduce  a  freight 
diesel.  The  entry  of  this  country  into  the  war  froze  positions. 
American  Locomotive,  as  an  original  producer  of  switchers, 
was  confined  by  the  War  Production  Board,  to  the  manu- 
facture of  diesel  switchers.  General  Motors  was  given  the 
assignment  of  turning  out  freight  diesels.  The  head  start 
obtained  by  General  Motors  in  this  field  was  of  inestimable 
importance.  General  Motors  has  claimed  that  the  bulk  of 
the  dieselization  program  occurred  only  after  the  Avar  when 
other  builders  were  competitive.  However,  General  Motors' 
opportunity  to  offer  its  product  to  the  railroads  before  its 
competitors  and  to  test  the  product  in  use  gave  it  an  ad- 


387 

vantage.  According  to  the  witnesses,  once  a  company  attains 
a  strong  position  in  the  diesel  locomotive  field,  market 
retention  is  relatively  easy,  since  railroads  find  it  impractical 
to  use  locomotives  produced  by  different  companies.  In  other 
words,  once  a  railroad  invests  in  the  General  Motors  product, 
it  is  unlikely  to  purchase  the  product  of  another  manufac- 
turer. Using  two  different  types  of  diesel  locomotives 
presents  problems  in  training  personnel,  the  maintenance 
of  separate  types  of  locomotives,  instructing  crews  and 
keeping  duplicate  spare  parts.  To  a  railroad  this  is  a  major 
argument  for  staying  with  one  type  of  motive  power  (VI, 
2390). 

In  support  of  this  view,  the  testimony  revealed  that 
railroads  which  purchased  non-General  Motors  equipment 
when  they  first  turned  to  diesels  continued  almost  entirely 
with  these  products  (VI,  2390).  The  high  proportion  of 
General  Motors  locomotives  on  the  roads  today  substantially 
restricts  competitors  from  the  market  for  replacement  sale, 
as  distinguished  from  the  sale  of  an  entire  fleet.  The  im- 
portance of  initial  market  penetration  in  the  industry  pre- 
sents almost  insurmountable  barriers  to  entry  by  new 
producers. 

General  Motors,  in  its  statement  to  the  Subcommittee, 
minimized  the  importance  of  the  advantages  outlined  above, 
contending  that  the  major  share  of  the  potential  market 
was  open  to  all  producers  at  the  close  of  World  War  II. 
General  Motors  stated  that  87.5  percent  of  the  freight  loco- 
motives produced  through  1954,  were  made  after  January  1, 
1946.  General  Motors'  lowest  position  in  the  industry  "was 
actually  during  the  war  years  under  Government  regula- 
tion" (VIII,  3960).  However,  as  noted,  it  was  important 
in  this  market  to  achieve  initial  market  penetration.  By 
January  1,  1946,  although  General  Motors  had  made  sales 
to  only  25  railroads,  these  25  operated  one-half  of  the  mileage 
of  all  class  I  railroads  in  the  United  States. 

General  Motors'  great  financial  resources  also  aided  it 
in  penetrating  a  market  closed  to  others.  When  it  first 
started  to  sell  locomotives  General  Motors  found  it  necessary 
to  finance  its  own  sales  because  of  the  economic  condition 
of  the  railroads.  It  established  a  revolving  fund  of  $5  million 
which  enabled  a  railroad  in  effect  to  rent  a  new  diesel  loco- 
motive without  any  cash  expenditure  other  than  a  monthly 
payment,  and  without  any  obligation  to  buy  the  locomotive 
(VI,  2459).  According  to  Mr.  Hamilton,  General  Motors 
Acceptance  Corporation  (GMAC)  handled  the  financing  of 
such  transactions.   Data  submitted  by  General  Motors  indi- 
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cate  that  in  1937  GMAO  financed  12  percent  of  the  sales 
by  the  Electro-Motive  division  to  domestic  railroads,  and, 
in  1938,  67  percent.  The  highest  percentage  of  sales  financed 
in  any  succeeding  year  was  9  percent  in  1940.  GMAC  still 
finances  such  sales,  but  according  to  the  corporation,  pri- 
marily in  the  form  of  interim  leases  and  agreements  pending 
arrangements  for  long-term  financing  with  banks  and  other 
lending  institutions  (VIII,  App.  B,  XII). 

Another  advantage  furthering  General  Motors'  success  in 
locomotives,  mentioned,  by  William  F.  Lewis,  vice  president 
of  Alco,  was  that  General  Motors  was  not  burdened  with 
steam  locomotives  at  the  same  time  that  it  was  trying  to 
develop  diesels.  The  older  companies  could  not  ignore  the 
needs  of  their  longtime  customers.  Those  responsibilities 
limited  their  ability  to  develop  the  diesel,  according  to  Mr. 
Lewis. 

Another  alleged  advantage  of  General  Motors  over  its 
competitors  resulted  from  the  amount  of  freight  which  it 
generated.  Witnesses  for  competing  firms  stated  that  Gen- 
eral Motors'  freight  must  have  been  an  important  considera- 
tion in  placing  orders  for  motive  power  (VII,  2350,  2370, 
2391).   One  witness  said: 

Those  are  the  facts  of  life  that  you  might  as  look  at  *  *  * 
in  the  business  world  today  you  try  to  help  each  other  (VI,  2391). 

Another  witness  stated: 

If  the  railroads  didn't  take  it  [ freight  1  into  consideration,  I 
am  sure  they  wouldn't  be  doing  their  job  (VI,  2370). 

Charles  W.  Perelle,  former  president,  ACF-Brill  Corp., 
Philadelphia,  Pa.,  testified  that  at  one  time  he  had  been  in- 
vited to  discuss  the  possibility  of  becoming  president  of 
American  Locomotive  but  had  decided  against  it.  He  felt 
that  General  Motors'  share  of  the  locomotive  business  was 
related  to  its  freight  business  (VI,  2654).  He  also  related 
that  he  lost  to  General  Motors  a  sale  of  buses  to  the  New 
York,  New  Haven  &  Hartford  Railroad  because  of  freight 
reciprocity.    Mr.  Perelle  summed  up  the  situation: 

I  just  recite  that  as  a  statement  of  fact,  and  I  don't  think  any- 
body had  to  put  any  pressure  on  anybody  to  have  him  realize  that 
there  is  a  reciprocity  problem  in  this  freight  picture  (VI,  2653). 

General  Motors  in  its  statement  denied  any  effort  to  con- 
trol sales  by  freight  reciprocity,  stating,  in  part : 

*  *  *  we  would  be  hurt  most  by  any  dependence  on  traffic  for  the 
sale  of  our  product,  because  it  would  act  as  a  crutch,  would  de- 
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stroy  the  integrity  of  our  effort,  and  would  defeat  us  in  our  objec- 
tive of  deserving  the  confidence  of  the  railroads  on  the  sole  basis 
of  "merit  of  product."  In  fact,  Electro-Motive  division  never  had, 
nor  permitted  its  salesmen  to  have,  information  as  to  General 
Motors  traffic  (VIII,  3958). 

The  staff  was  unable  to  determine  whether  there  was  any 
merit  to  the  allegations  that  General  Motors  received  prefer- 
ential treatment  from  railroads  because  of  its  importance  as 
a  shipper.  The  question  is  complex.  Reciprocity  need  not 
be  the  result  of  overt  pressure.  Among  business  units  aware 
of  each  others  relative  size  and  interdependence  every  rela- 
tionship is  given  some  consideration. 

The  postwar  period  saw  the  rapid  dieselization  of  Amer- 
ican railroads.  From  1946  to  1953  approximately  19,000 
diesel  units  went  into  service.  With  approximately  80  per- 
cent of  class  I  roads  dieselized  by  1954,  the  market  for  loco- 
motives was  restricted.  The  resulting  decline  in  production 
left  a  situation  still  favorable  to  General  Motors.  It  is  an 
advantageous  position  for  securing  repair  business  which  of 
necessity  will  increase  in  importance  relative  to  sales  of  new 
units.  The  original  Electro-Motive  Co.  prior  to  its  purchase 
by  General  Motors  had  maintained  supply  depots  at  various 
locations  (VI,  2412).  Eventually  these  depots  became  repair 
stations  for  the  railroads  (VI,  2452).  These  facilitated  the 
repair  of  locomotives  sold  and  also  promoted  further  sales 
and  additional  repair  business.  None  of  the  competitors  of 
General  Motors  had  such  readymade  facilities. 

General  Motors  had  produced  62  percent  of  all  diesel  elec- 
tric locomotives  in  existence  on  United  States  railroads  at 
the  present  time.  This  gives  it  a  decided  advantage  over 
other  manufacturers.  Alco,  the  second  most  important  pro- 
ducer has  24  percent;  Baldwin,  10  percent:  and  Fairbanks 
Morse,  4  percent  (VI,  2379). 

Orders  for  locomotives 


Alco 

BLH 

EMD 

FM 

Total 

1946  .. 

327 

127 

769 

38 

1,261 

1947  .. 

635 

261 

1,312 

184 

2,392 

1948  .. 

592 

374 

1,482 

129 

2,577 

1949  .. 

310 

204 

924 

66 

1,504 

1950  .. 

747 

533 

2,663 

199 

4,021 

1951  .. 

833 

376 

2,282 

122 

3,613 

1952  .. 

383 

99 

1,146 

89 

1,717 

1953  .. 

303 

104 

1,316 

101 

1,824 

1954  .. 

152 

31 

763 

78 

1,024 

To  Oct. 

20,  1955  . 

159 

10 

698 

71 

938 

(VI, 

2380) 
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Deliveries  of  locomotives 

Alco  BLH  EMD  FM  Total 

1946  171  60  469  17  717 

1947  427  83  936  68  1,514 

1948  580  359  1,324  151  2,414 

1949  789  354  1,755  118  3,016 

1950  720  272  2,204  100  3,296 

1951  777  423  2,381  162  3,743 

1952  664  312  1,990  140  3,106 

1953  483  125  1,486  88  2,182 

1954  157  49  921  98  1,225 

1955  (8  months).   125    15     566    34    740 

(VIII,  3963-3964) 

In  summarizing  its  success  in  moving  into  an  old  and 
established  market  with  a  new  product,  General  Motors  has 
contended  that  its  success  was  due  to  its  superior  perform- 
ance: 

So  outstanding  has  been  the  performance  of  our  locomotives 
in  comparison  with  others  that  we  have  been  requested  by  our  rail- 
road customers  to  repower  every  type  and  make  of  competitive 
locomotives  with  our  engines  at  the  time  of  major  overhaul. 

In  other  words,  they  have  asked  us  to  replace  the  competitive 
engine  with  our  General  Motors  diesel  engine.  Some  44  competi- 
tive units  have  already  been  rebuilt  with  General  Motors  engines, 
and  a  future  schedule  of  64  units  equal  to  our  capacity  for  rebuild- 
ing these  types  is  scheduled  through  1956.  *  *  *  To  our  knowledge, 
no  General  Motors  locomotive  unit  has  ever  been  rebuilt  with  a 
competitive  engine  (VIII,  3962). 

General  Motors'  view  of  the  overall  competitive  situation 
and  the  reasons  for  its  success  differ  widely  from  the  reasons 
put  forward  by  its  competitors.  In  the  company's  statement 
to  the  Subcommittee,  the  following  appears: 

It  is  an  amazing  fact  that  two  of  the  largest  builders  of  loco- 
motives, each  having  been  in  the  business  more  than  100  years  and 
between  them  having  80  percent  of  the  business,  should  have  been 
supplanted  by  a  newcomer  with  a  new  product.  The  significance 
of  their  position  at  any  time  during  the  continued  growth  of  the 
newcomer  could  not  have  been  obscure  to  them.  It  would  seem 
that  these  old  steam-locomotive  suppliers,  with  their  intimate  rail- 
road associations,  existing  over  scores  of  years,  at  the  outset 
would  have  properly  analyzed  the  requirements  of  the  railroads, 
and  the  merits  of  this  new  revolutionary  type  of  motive  power. 
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Certainly,  as  time  passed  they  were  in  a  position  to  evaluate 
the  growing  trend  toward  diesels  by  the  railroads  and  to  take 
proper  action  to  protect  the  preferred  position  they  occupied. 

In  fact,  their  position  at  the  time  General  Motors  entered  the 
railroad  motive  power  held  with  their  diesel  locomotives  was  so 
secure  that  they  virtually  enjoyed  so-called  captive  markets  with 
individual  railroad  accounts.  At  that  time  each  railroad  standard- 
ized on  one  builder's  locomotive  to  such  an  extent  that  railroads 
were  identified  as  accounts  of  specific  locomotive  suppliers. 

For  example,  the  Union  Pacific  was  recognized  as  an  Alco 
account  and  the  Pennsylvania  Railroad  as  a  Baldwin  account  *  *  *. 

In  fact,  the  working  relationship  between  these  companies 
was  so  close  that  in  one  instance  (in  1939),  one  locomotive  builder 
designed  a  new  Mallet  locomotive,  advertised  as  the  most  powerful 
of  its  time,  called  the  Yellowstone  type.  One  demonstration  unit 
was  built  and  sold  to  a  railroad  which  was  one  of  the  design  builder's 
historical  customers.  When  a  followup  order  for  11  units  was 
indicated,  all  the  design  drawings,  patterns,  and  so  forth,  were 
handed  over  by  the  design  builder  to  another  locomotive  builder, 
who  delivered  the  1 1  locomotives  to  the  historical  customer  of  the 
design  builder  (VIII,  3953). 

General  Motors'  description  of  the  locomotive  industry 
prior  to  its  entry  undoubtedly  is  more  accurate  than  its 
competitors  would  care  to  admit,  but  does  not  tell  the  whole 
story.  The  established  companies  were  carrying  on  research, 
but  it  would  have  required  monumental  courage  for  an  estab- 
lished firm  to  disassociate  itself  completely  from  steam. 
General  Motors  was  not  completely  new  to  the  industry.  The 
Electro-Motive  Co.  had  sold  cars  to  the  railroad  for  a 
number  of  years  and  was  a  successful  firm.  The  railroads 
had  been  looking  for  a  new  product  particularly  for  switch- 
ing purposes,  and  the  diesel  engine  fulfilled  this  need.  Many 
established  firms  had  been  experimenting  with  the  diesel 
engine  for  locomotive  traction.  General  Motors  succeeded 
in  producing  a  lightweight  diesel  engine.  The  problem  of 
power  transmission  had  been  studied  and  solved  by  Electro- 
Motive  prior  to  its  acquisition  by  General  Motors. 

Nor  did  established  business  relationships  present  as 
formidable  an  obstacle  as  implied.  The  adaption  of  the  diesel 
engine  described  for  switchers  to  passenger  trains  was  actually 
requested  by  the  railroads.  One  road  sought  out  General 
Motors  for  a  gasoline  engine,  and  another  requested  a  display 
diesel  engine  for  a  train  of  its  own  design.  It  would  appear 
that  railroad  orders  at  this  early  stage  preceded  General 
Motors'  belief  in  the  reliability  of  its  own  product.  Once 
begun,  the  building  of  diesel  locomotives  advanced  rapidly. 
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General  Motors'  entry  into  this  field  was  largely  made  pos- 
sible by  its  capital  resources.  It  purchased  strong  companies 
in  VViiitoD  ana  Electro-Motive,  it  had  the  resources  to  build 
the  product  it  designed  tor  a  market  which  was  notoriously 
weak  financially.  ine  railroads,  many  of  them  bankrupt  or 
in  receivership,  had  only  meager  funds  at  their  disposal. 
General  Motors  was  able  to  nuance  the  sale  of  its  product 
through  its  subsidiary,  GrMAG. 

General  Motors  was  prepared  with  a  full  line  of  locomo- 
tives at  the  time  ui  the  outbreak  of  the  war.  The  closure  of  a 
part  01  this  market  to  other  producers  gave  it  a  tremendous 
advantage.  It  is  true  that  the  great  dieseiization  of  American 
railroads  did  not  occur  until  alter  the  war,  but  it  seems  only 
reasonable  to  suggest  that  the  experience  with  diesels  during 
the  war,  the  purchase  by  many  major  railroads  of  the  General 
Motors  product,  and  the  public  acceptance  of  General  Motors 
as  the  innovator,  helped  insure  its  success  in  the  post-war 
period.  General  Motors  was  instrumental  in  revolutionizing 
an  industry  in  a  relatively  short  period.  It  would  appear  that 
its  size  was  oi  paramount  importance  in  accomplishing  this 
result. 

E.    MOTORBLSES 

General  Motors  is  by  far  the  largest  producer  in  the 
United  States  of  motoruuses  used  both  for  local  transporta- 
tion and  for  transporting  passengers  between  cities.  The 
last  tew  years  nave  witnessed  the  disappearance  of  certain 
old,  well-established  bus  producers  and  the  progressive  in- 
crease in  General  Motors'  relative  market  share  until  it  now 
dominates  the  industry.  The  Subcommittee  undertook  to 
determine  the  reasons  for  this  domination.  It  is  significant 
that  none  of  the  other  passenger  car  producers  manufactures 
buses.  Ford  at  one  time  produced  buses,  but  went  out  of  the 
field  in  1950.  The  question  is:  has  General  Motors  achieved 
its  position  solely  through  its  superior  product,  better  man- 
agement, and  technical  proficiency,  or  has  it  employed  restric- 
tive practices  and  otherwise  abused  its  power  in  gaining 
market  prominence?  In  what  way  has  competition  been 
affected  by  General  Motors'  rise  to  power  in  the  industry, 
particularly  within  the  past  few  years?  Witnesses  represent- 
ing the  industry,  government,  and  General  Motors  gave  testi- 
mony on  this  aspect  of  the  study. 

It  would  appear  that  General  Motors'  rise  to  prominence 
in  the  bus  industry  did  not  stem  wholly  from  internal  growth. 
As  in  the  case  of  diesel  locomotives,  General  Motors  obtained 
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an  initial  foothold  in  the  industry  not  by  the  utilization  and 
expansion  of  existing  facilities  but  by  buying  out  a  compe- 
titor. In  1925,  General  Motors  merged  the  manufacturing 
facilities  of  Yellow  Cab  Manufacturing  Co.,  a  motor  coach 
and  taxicab  manufacturing  concern  having  plants  at  Chicago 
and  East  Moline,  with  certain  of  its  own  facilities  into  a  new 
corporation  known  as  Yellow  Coach  &  Manufacturing  Co., 
in  which  General  Motors  owned  57  percent  of  the  common 
stock.  From  1925  until  1943,  General  Motors  owned  the 
controlling  interest  in  the  stock  of  this  corporation.  In  1943, 
General  Motors  acquired  the  minority  stock  interest  and  the 
company  became  a  division  of  General  Motors,  now  operated 
as  GMC  Truck  and  Coach  Division. 

In  a  statement  submitted  to  the  Subcommittee,  General 
Motors  admitted  that  it  entered  the  motor  coach  industry 
by  buying  out  another  company  because  of  the  desire  to 
obtain  the  services  of  the  able  personnel  of  this  company  with 
its  manufacturing  and  operating  experience  in  the  field.  It 
noted  that  the  principal  owner  of  Yellow  Cab  Manufacturing 
Co.  had  been  in  ill  health  for  almost  a  year  and  was  interested 
in  relinquishing  the  burden,  but  went  on  to  say: 

General  Motors  was  interested  because  of  its  close  connection 
with  its  truck  and  heavy  vehicle  operations  in  getting  into  the 
manufacture  of  taxicabs  and  motor  coaches  (General  Motors  had 
been  making  chassis  for  coach  builders),  and  particularly  desired 
to  obtain  the  service  of  the  able  personnel  of  Yellow  Cab  with  its 
manufacturing  and  operating  experiences  in  this  field.  It  was  felt 
that  the  merger  of  the  two  interests  would  result  in  achieving  the 
needs  of  each  (VIII,  App.  B,  II  (42)). 

In  1928,  Yellow's  manufacturing  and  administrative 
offices  were  transferred  to  a  new  plant  constructed  at 
Pontiac,  Mich.,  for  the  manufacturing  of  buses,  trucks,  and 
taxicabs.  It  was  reported  that  the  properties  in  Chicago 
and  East  Moline  of  the  old  Yellow  Cab  Manufacturing  Co. 
were  sold,  and  in  1939,  the  manufacture  of  taxicabs  was 
discontinued. 

Here  again  is  an  instance  where  General  Motors  made 
its  entry  into,  and  initial  progress  in,  an  industry  via  the 
merger  route.  Information  submitted  to  the  Subcommittee 
indicates  that  at  the  time  of  this  acquisition,  Yellow  Cab 
Manufacturing  Co.  was  the  largest  manufacturer  of  coaches 
in  the  United  States.  The  merger,  therefore,  was  not  just 
of  incidental  importance  but  represented  a  significant  step 
by  General  Motors  in  this  field. 
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Beginning  with  the  acquisition  of  Yellow  Truck  &  Coach, 
General  Motors  progressed  at  a  steady  pace  until  it  acquired 
the  commanding  position  which  it  occupies  today.  Exhibits 
were  introduced  by  witnesses  from  competitive  bus  manu- 
facturers showing  the  continued  increase  in  General  Motors' 
market  position. 

According  to  one  chart,  in  the  27-year  period  ended  in 
1951,  General  Motors  manufactured  34  percent  of  all  buses 
made  in  the  United  States  (VI,  2628).  From  1924  to  1926, 
this  chart  showed  that  General  Motors  produced  20  percent 
of  the  buses  while  the  next  largest  classification  of  manu- 
facturers comprising  the  four  principal  companies  manu- 
factured 40  percent.  General  Motors  most  significant  in- 
crease during  the  period  was  from  1947  through  1951  when 
it  produced  43  percent  of  the  buses  made.  From  1947  to 
1951,  the  next  four  largest  manufacturers  increased  their 
market  share  from  23  to  34  percent.  The  chart  reflects  the 
tremendous  growth  of  General  Motors  from  1952  to  1955. 
By  1955,  the  corporation's  market  position  mounted  to  over 
80  percent. 

This  increase  in  General  Motors  market  position  was  also 
verified  by  a  chart  furnished  the  Subcommittee  by  Thomas 
P.  Butler,  vice  president  of  the  Flxible  Co.,  Loudonville, 
Ohio,  dated  November  11,  1955  and  entitled,  "Percent  of 
Buses  (Inter-City  and  City)  built  by  Various  Bus  Manu- 
facturers 1950-1955"    (VIII,  app.  B,  XXXII). 

The  market  in  question  includes  buses  for  transit  or  city 
use  and  buses  for  intercity  travel.  The  transit  type  bus  is 
sold  to  transportation  companies  which  are  either  privately 
or  municipally  owned.  The  intercity  bus  is  generally  a  larger 
and  heavier  bus  for  transporting  passengers  for  longer  dis- 
tances between  cities  in  the  United  States. 

An  analysis  of  the  statistics  obtained  from  the  Automo- 
bile Manufacturers  Association  for  1955  indicates  that 
General  Motors  is  now  producing  in  excess  of  80  percent 
of  city  and  intercity  buses  made  in  the  United  States.  In 
its  statement  submitted  to  the  Subcommittee,  General  Motors 
did  not  attempt  to  deny  or  rebut  the  claim  of  the  other  bus 
manufacturers  that  General  Motors'  market  position  was 
now  in  the  neighborhood  of  80  percent. 

It  is  noteworthy  that  during  the  period  when  General 
Motors  was  making  its  deepest  inroads  into  the  market, 
there  was  a  very  high  mortality  rate  among  competitive 
producers.  Xot  only  the  relatively  small  companies,  but 
also,  older,  well-established  firms  found  the  going  too  tough 
and  had  to  abandon  the  business.    ACF-Brill  of  Philadel- 
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phia,  the  best  known  name  in  streetcars  and  for  many  years 
a  leading  producer  of  buses,  has  entirely  transferred  its 
activities  to  the  totally  unrelated  retail  food  field.  Frank 
R.  Fageol,  chairman  of  Twin  Coach  Co.,  Kent,  Ohio,  stated 
he  went  into  the  safety  coach  business  in  1921  (VI,  2624). 
Twin  Coach  remained  one  of  the  leading  manufacturers  of 
buses  until  1953  when  it  transferred  its  bus  business  to  the 
Flxible  Co.  It  now  manufactures  automobile  vehicles,  en- 
gines and  engages  in  aircraft  assembly.  In  a  progress  report 
to  employees  on  October  27,  1953,  concerning  the  financial 
position  of  the  company,  Mr.  Fageol  explained  his  reason 
for  going  out  of  the  bus  business  and,  among  other  reasons, 
stated : 

*  *  *  Further,  one  big  company,  through  its  great  economic 
power,  has  been  able  to  secure  a  total  of  over  75  percent  of  the 
bus  business  *  *  *  (VI,  2636). 

White  Motor  Co.,  Twin  Coach  and  ACF-Brill  went  out 
of  the  bus  business  in  1953  leaving  only  Mack  of  the  four 
companies  in  the  group  which  Fageol  had  described  as  the 
principal  competitors  of  General  Motors.  Among  the  smaller 
companies  which  Mr.  Fageol  said  have  also  abandoned  the 
business  within  the  past  few  years  were :  Beaver,  Pony,  Beo 
Bus  Co.,  Checker  Cab  Transit  and  General  Car  (VI,  2630). 

Since  General  Motors  had  been  a  defendant  in  a  civil 
and  a  criminal  antitrust  suit  involving  the  sale  of  buses, 
the  Subcommittee  sought  to  learn  whether  the  conduct  in- 
volved in  these  suits  had  any  substantial  effect  upon  com- 
petition, or  whether  it  contributed  to  General  Motors 
strength  in  the  industry. 

On  April  9, 1947,  a  Federal  grand  jury  sitting  in  the  south- 
ern district  of  California,  returned  an  indictment  against 
the  National  City  Lines,  Inc.,  and  several  other  companies, 
including  General  Motors  Corp.,  charging  them  with  con- 
spiring to  restrain  and  monopolize  the  manufacture  of  buses, 
tires,  and  petroleum  products  in  violation  of  sections  1  and  2 
of  the  Sherman  Act.  A  companion  civil  case  was  also  filed 
(VI,  2595).  After  an  extensive  jury  trial,  the  defendants 
in  the  criminal  cases  were  found  guilt  on  March  11,  1949 
of  violating  section  2  of  the  Sherman  Act.  The  Court  of 
Appeals  for  the  Seventh  Circuit  unanimously  affirmed  this 
conviction  on  January  3,  1951.  The  Supreme  Court  denied 
the  defendants'  petition  for  certiorari  on  April  3,  1951  (VI, 
2602,  2611).  Various  proceedings  thereafter  followed  in  the 
civil  case.  Some  of  the  defendants  abandoned  the  contracts 
and  other  practices  which  the  Government  charged  were  at 
the  heart  of  the  illegal  conspiracy  in  the  criminal  case,  and  on 
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December  14,  1954,  a  consent  judgment  was  entered  against 
the  National  City  Lines  defendants,  requiring,  among  other 
things,  that  National  City  purchases  of  certain  of  the  items 
other  than  buses,  be  purchased  upon  a  competitive  bidding 
basis,  in  an  attempt  to  open  this  market  to  competition.  The 
defendants  contended  that  the  issues  had  become  moot,  mak- 
ing judgment  unnecessary,  as  the  contracts  and  the  prac- 
tices involved  were  no  longer  engaged  in  and  there  was  no 
reasonable  likelihood  that  they  would  be  resumed.  The  suit 
was  continued  as  to  General  Motors  and  the  Government 
sought  to  enjoin  General  Motors  from  engaging  in  this  or 
similar  conspiracies,  from  renewing  the  requirements  con- 
tracts, and  from  making  similar  investments  in  other  transit 
companies.  The  Government  also  felt  that  certain  relief  was 
still  needed  with  respect  to  the  supplier-defendants  and,  ac- 
cordingly, pushed  the  civil  case  to  trial.  On  September  15, 
1955,  the  court  entered  a  final  judgment  holding  that  the  re- 
lief sought  by  the  Government  was  no  longer  needed.  The 
order  dismissing  the  case  against  General  Motors  without 
prejudice  was  entered  on  October  31, 1955,  and  no  appeal  was 
taken  by  the  Government. 

In  connection  with  these  cases,  the  Subcommittee  heard 
the  testimony  of  William  C.  Dixon  (VI,  2594-2621),  an  at- 
torney of  Los  Angeles,  Calif.,  who  had  been  chief  of  the  west 
coast  office  of  the  Antitrust  Division  and  who  personally 
conducted  the  grand  jury  proceedings  leading  to  the  crim- 
inal indictment.  Mr.  Dixon  testified  that  the  investigation 
resulting  in  the  filing  of  these  cases  was  prompted  by  nu- 
merous claims  to  the  Antitrust  Division  by  various  suppliers 
of  buses,  petroleum  products,  and  tires  to  the  effect  that  they 
had  either  lost  business  which  they  had  theretofore  enjoyed 
with  National  City  Lines,  or  had  found  it  impossible  to  sell 
local  transit  systems  controlled  and  operated  by  National 
City  Lines  because  of  the  apparent  closure  of  these  outlets 
to  their  products.  Mr.  Dixon  described  National  City  Lines 
Corp.  as  a  holding  company  established  in  the  thirties  for 
the  purpose  of  purchasing  and  operating  local  transit  sys- 
tems throughout  the  various  cities  of  the  country.  The  Na- 
tional City  Lines  cases  dealt  solely  with  the  transit  or  urban- 
type  bus. 

According  to  Mr.  Dixon,  the  indictment  charged  that 
beginning  on  or  about  January  1,  1937,  the  defendants,  in- 
cluding General  Motors,  engaged  in  a  conspiracy  to  exclude 
all  competition  in  the  sale  of  motorbuses,  petroleum  prod- 
ucts, tires  and  tubes  from  the  business  of  the  local  transpor- 
tation companies  then  or  thereafter  owned  or  controlled  by 
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National  City  Lines  or  any  of  its  subsidiaries.  Count  2  of 
the  indictment  charged  the  defendants  with  conspiring  to 
monopolize  the  sale  of  inotorbuses,  petroleum  products,  tires 
and  tubes  used  by  local  transportation  companies  in  which 
National  City  Lines  owned  or  controlled,  or  in  which  it  might 
thereafter  acquire  a  substantial  financial  interest.  The  in- 
dictment particularized  the  conspiracy  charged  by  reciting 
the  General  Motors  and  other  supplier-defendants  furnished 
money  and  capital  to  National  City  Lines,  Inc.,  to  be  utilized 
by  National  and  its  subsidiaries  to  purchase  or  secure  control 
of  local  transit  systems  located  in  various  cities  of  the  United 
States.  In  return,  National  City  Lines  and  its  controlled 
local  transportation  companies  agreed  that  they  would  not 
renew  any  of  their  then  existing  contracts  to  purchase  buses, 
tires,  tubes,  and  petroleum  products  with  companies  other 
than  the  supplier-defendants  without  their  consent,  and  that 
they  would  not  dispose  of  any  interest  in  any  operating  com- 
pany without  requiring  such  company  to  assume  the  obliga- 
tion of  continuing  to  purchase  its  requirements  from  the 
supplier-defendants,  including  General  Motors.  The  defend- 
ants received  stock  in  National  City  Lines  and,  according 
to  the  indictment,  National  City  Lines  received  about  $9 
million  of  which  General  Motors  furnished  over  $3  million. 
The  indictment  further  stated  that  the  total  sales  of  motor- 
buses  by  General  Motors  to  the  National  City  Lines  operat- 
ing companies  from  1936  to  1946  exceeded  $25  million.  Mr. 
Dixon  testified  that,  pursuant  to  the  illegal  conspiracy 
charged,  General  Motors  entered  into  requirements  contracts 
with  National  City  Lines  under  which  General  Motors  was 
to  furnish  85  percent  of  all  the  buses  required  by  National 
and  operating  companies  it  owned  as  of  August  2,  1939. 
General  Motors  and  another  supplier-defendant,  Mack  Manu- 
facturing Corp.,  were  each  to  furnish  42%  percent  of  all  new 
motorbus  business  of  any  operating  companies  thereafter 
acquired  by  National  City  Lines.  He  stated  that  the  remain- 
ing 15  percent  was  reserved  for  emergency  purchases  or  for 
disposition  as  agreed  upon  by  General  Motors  and  Mack. 

Mr.  Dixon  stated  that  at  the  time  these  contracts  were 
entered  into,  the  operating  companies  of  National  City  Lines 
were  securing  buses  from  several  suppliers.  He  stated  that 
these  suppliers  were  naturally  foreclosed  from  furnishing 
any  further  equipment  to  these  companies  after  these  con- 
tracts became  effective.  Representatives  of  competing  sup- 
pliers, the  witness  related,  indicated  during  the  trial  of  the 
criminal  case  that  they  could  not  sell  their  buses  to  the  oper- 
ating companies  controlled  by  National  City  Lines,  Inc., 
because  of  its  agreement  with  General  Motors. 
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In  substance,  Mr.  Dixon  testified  that  General  Motors 
acquired  substantially  all  of  the  bus  business  of  the  opera- 
ting companies  of  National  City  Lines  by  making  "so-called 
stock  investments"  in  National  City  Lines  or  its  subsidiary 
companies.  He  stated  that  the  suppliers  who  made  these 
so-called  investments  themselves  apparently  recognized  that 
they  were  buying  the  stock  only  as  part  of  a  larger  deal  which 
assured  them  the  business  of  the  operating  companies  (VI, 
2606).  Mr.  Dixon  also  claimed  that  National  City  Lines 
made  its  purchases  of  buses  from  General  Motors  with  little 
reference  to  current  price  quotation.  He  implied  that  the 
requirements  contracts  obligated  National  to  purchase  buses 
from  General  Motors,  regardless  of  the  prices  charged  by 
other  bus  manufacturers. 

Mr.  Dixon  testified  that  after  the  affirmance  of  the  con- 
viction in  the  criminal  case,  some  of  the  defendants,  including 
General  Motors,  disposed  of  their  investments  in  National 
City  Lines,  Inc.,  and  its  operating  companies  in  an  apparent 
effort  to  make  the  issues  in  the  civil  case  moot  (VI,  2606-07). 
Some  of  the  requirements  contracts  were  also  abandoned  or 
canceled,  and  others  expired  through  the  lapse  of  time.  Mr. 
Dixon  revealed  that,  despite  the  conviction  of  the  criminal 
case,  some  of  the  other  defendants  persisted  in  retaining 
their  requirements  contracts,  and  that  such  contracts  were 
not  terminated  until  the  entry  of  the  final  order  of  the  district 
court  in  1955. 

The  Subcommittee  is  vitally  interested  in  the  effectiveness 
of  antitrust  decrees  in  restoring  competition.  Mr.  Dixon 
ventured  the  opinion  that  5  years  hence,  if  the  Department  of 
Justice  reviews  the  situation,  it  will  probably  find  that  the 
National  City  Lines  companies,  if  they  are  still  operating, 
will  be  using  General  Motors  equipment  almost  entirely. 
Mr.  Dixon  expressed  the  view  that  the  lapse  of  a  long  period 
of  time  generally  works  in  the  defendant's  favor  in  an  anti- 
trust case,  and  that  this  was  particularly  true  in  the  National 
City  Lines  case.   As  the  witness  said : 

The  conspiracy  charged  had  been  in  effect  for  at  least  10  years 
prior  to  the  time  the  indictment  and  civil  cases  were  filed. 

The  result  is  that  for  a  period  of  18  years  in  this  case,  the 
market  involved  here  has  been  foreclosed  from  substantially  all 
competition,  and  in  the  meantime,  the  companies  have  been  making 
the  profits  on  the  products  that  they  have  sold  in  this  market,  with- 
out any  fear  that  they  were  going  to  lose  that  business  from  com- 
petitive suppliers. 

Now,  as  a  practical  matter,  the  court  decree  may  require 
certain  things,  but  if  you  have  been  doing  business  with  someone 
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for  18  years  the  chances  are  that  you  are  going  to  be  a  little 
reluctant  to  change  to  someone  else  unless  you  are  forced  to  do 
so  (VI,  2620). 

This  criticism  corroborates  the  views  of  other  critics  of 
antitrust  enforcement,  who  hold  that  buying  habits  and 
other  commercial  practices,  once  entered  into  illegally,  are 
often  difficult  if  not  impossible  to  terminate.  While  court 
decrees  can  enjoin  or  cancel  illegal  contracts,  it  is  extremely 
difficult  to  disrupt  the  buying  habits  of  companies  which 
find  it  expensive  and  burdensome  to  change  to  other  sup- 
pliers. 

General  Motors,  in  rebuttal  of  the  testimony  of  Mr. 
Dixon,  submitted  its  own  statement  of  the  facts  based  upon 
the  court  records  relating  to  General  Motors  and  the  Na- 
tional City  Lines  cases.  This  statement  charged  that  Mr. 
Dixon's  testimony  gave  an  inaccurate  and  incomplete  pic- 
ture of  the  facts  in  the  record : 

*  *  *  so  incomplete  and  inaccurate  that  actually  no  mention  was 
made  that  the  final  outcome  of  the  several  years'  litigation  in  this 
case  was  the  denial  of  the  relief  requested  by  the  Government  and 
dismissal  of  the  civil  action  against  General  Motors  *  *  *  (VIII, 
3919). 

General  Motors  took  strong  exception  to  what  is  described 
as  the  implication  left  at  the  hearing  that  it  was  by  virtue 
of  contracts  with  National  City  Lines  that  General  Motors 
had  achieved  its  present  high  percentage  in  the  bus  market. 
General  Motors  claimed  that  the  record  showed  that  its  total 
sales  to  National  City  Lines  companies  during  the  years 
1949  through  the  first  10  months  of  1954  constituted  only 
4  percent  of  its  total  sales  of  buses.  It  concluded  that  there 
must  be  other  reasons  for  its  success,  since  96  percent  of 
its  total  business  came  from  other  sources. 

This  raises  an  important  issue  respecting  General  Motors' 
role  in  the  bus  industry.  If  the  General  Motors'  Corp.  made 
important  inroads  into  the  bus  market  through  restrictive 
agreements — in  this  case,  requirements  contracts — this  is  a 
fact  which  law-enforcement  officers  must  carefully  appraise. 
Any  final  conclusion  as  to  possible  Sherman  Act  violation 
by  General  Motors  in  this  area  must  take  into  account  the 
use  of  such  contracts  as  a  device  to  preempt  the  market, 
and  their  importance  in  achieving  this  result.  In  its  state- 
ment filed  with  the  Subcommittee,  General  Motors  does  not 
state  what  percentage  of  its  sales  of  transit  buses  were 
represented  by  its  sales  to  National  City  Lines  companies 
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for  the  period  in  question.  If  Mr.  Dixon  imputed  significant 
gains  to  the  General  Motors  Corp.  because  of  the  illegal 
contracts,  the  market  he  was  speaking  of  was  obviously  the 
sale  of  transit  or  urban  buses.  There  is  reason  to  believe 
that  in  this  market  General  Motors'  National  City  Lines 
business  was  considerably  in  excess  of  4  percent. 

General  Motors  claimed  that  Mr.  Dixon's  statement 
gave  none  of  the  background  for  the  capital  investment  and 
contracts,  and  that  such  background  would  show  that  Gen- 
eral Motors  had  no  purpose  to  prevent  or  restrict  competitors 
from  the  opportunity  to  secure  National  City  Lines  business. 
General  Motors  explained  its  capital  investment  in  National 
City  and  the  related  contracts  in  the  following  way :  Yellow 
Truck  &  Coach  Manufacturing  Co.,  referred  to  as  Yellow, 
was  a  manufacturer  of  buses  from  1923  until  1943,  and 
during  this  period  General  Motors  owned  slightly  more 
than  50  percent  of  its  stock.  The  management  of  Yellow  in 
1932  set  up  a  holding  company  with  capital  of  $300,000  for 
purpose  of  financing  the  conversion  from  streetcars  to  buses 
in  certain  small  cities.  Yellow  felt  that  if  it  built  a  small 
bus,  a  market  would  be  created  in  smaller  communities 
where  a  bus  could  be  operated  more  economically  than  a 
streetcar.  Investments  were  made  in  three  cities  where  it 
was  claimed  Yellow  successfully  motorized  the  city  and, 
having  demonstrated  the  feasibility  of  using  small  buses, 
turned  the  management  over  to  other  interests  and  liquidated 
its  investment.  Roy  Fitzgerald  of  National  City  Lines  and 
his  associates  were  then  conducting  similar  activities  in 
other  small  communities  and  were  buying  their  buses  from 
Yellow.  According  to  General  Motors'  statement,  Fitzgerald 
made  his  first  venture  into  converting  city  streetcar  systems 
to  bus  operation  upon  the  suggestion  of  a  representative 
of  Yellow.  General  Motors  claimed  that  Fitzgerald  con- 
verted several  small  cities  from  streetcars  to  buses,  pur- 
chased his  buses  from  Yellow  on  time,  reduced  fares  and 
made  money.  National  City  Lines,  it  claimed,  was  organized 
to  engage  in  a  smaller  type  of  activity.  General  Motors 
claimed  that  when  Fitzgerald  could  not  obtain  financing 
from  investment  bankers,  he  solicited  capital  from  Yellow 
and  other  suppliers.  The  first  investment  made  by  General 
Motors  (Yellow)  in  the  City  Lines  companies  was  in 
Pacific  (a  subsidiary)  in  1938.  General  Motors  further 
stated  that  at  the  time  this  investment  in  Pacific  was  made, 
nothing  was  said  about  Yellow's  supplying  buses  to  Pacific. 
The  matter  of  a  requirements  contract  for  buses  was  first 
mentioned  in  1940,  General  Motors  claims,  2  years  after  it 
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made  its  investment  and  only  in  order  to  assure  Pacific  of  an 
assured  supply  of  buses  during  wartime  conditions  (VIII, 
3921).  Mr.  Dixon  had  also  stated  that,  according  to  the 
record,  it  was  National  City  Lines  who  sought  the  capital 
investment  from  the  Defendant-suppliers. 

Although  this  requirements  contract  was  not  made  until 
2  years  after  Yellow's  investment  in  Pacific,  no  such  delay 
occurred  with  reference  to  Yellow's  investment  in  National 
in  1939.  In  connection  with  this  investment,  the  board  of 
directors  of  Yellow  Truck  &  Coach  approved  the  investment 
in  National,  and,  at  the  same  meeting,  approved  the  require- 
ments contract  described  by  Mr.  Dixon.  General  Motors 
asserts  that  Fitzgerald  sought  capital  assistance  for  National 
City  Lines  in  1939,  but  does  not  deny  that  the  requirements 
contract  with  National  was  part  of  the  package  involving 
the  capital  investment.  General  Motors  alleged  that  an 
investment  of  §500,000  was  made  by  Yellow,  and  that  the 
requirements  contract  was  entered  into  at  the  suggestion 
of  Fitzgerald. 

Yellow  did  not  ask  for  nor  want  a  requirements  contract; 
prior  to  that  time  the  Fitzgeralds  and  National,  after  its  organi- 
zation, had  been  purchasing  practically  all  their  bus  requirements 
from  Yellow  (VIII,  3922). 

Significantly,  General  Motors  gives  no  reason  why  Fitzgerald 
suggested  the  requirements  contract  at  the  time  of  the 
original  1939  investment  in  National  City  Lines.  More 
important,  General  Motors  makes  no  explanation  why  it 
decided  to  enter  into  a  requirements  contract.  Since  it 
claims  it  was  already  obtaining  the  business,  there  would 
appear  to  be  no  need  for  the  contract.  And  since  General 
Motors  was  advancing  the  money  at  City  Lines'  request, 
it  was  under  no  obligation  to  make  such  a  contract. 

Mack  received  a  contract  from  National  for  42%  percent 
of  the  new  bus  business  of  after-acquired  properties.  Accord- 
ing to  General  Motors,  Mack  had  assured  National  it  would 
and  could  build  buses  competitive  with  Yellow's,  but  it 
never  did  and  as  a  result  failed  to  sell  its  allotted  percentage 
of  new  equipment.  Mack  Corp.  denied  that  its  failure  to 
obtain  its  42V2  percent  was  due  to  its  inability  to  build  the 
new  buses  as  promised. 

General  Motors  rejected  the  inference  drawn  by  Mr. 
t)ixon  that  its  success  with  National  was  due  to  the  require- 
ments contract,  and,  by  way  of  reply,  stated  that  it  sold  to 
National  and  its  subsidiaries  the  following  percentages  of 


402 

their  purchases  of  new  buses  for  the  years  prior  to  the 
requirements  contract  : 

Percent 

1936  83.3 

1937   88.3 

1938   100.0 

(VIII,  3923) 

During  the  10-year  period  of  the  existence  of  the  require- 
ments contract,  1939  to  1919,  General  Motors  stated  its  per- 
centage of  National  City  Lines'  business  was  75.49  percent. 
Following  the  termination  of  the  contract,  General  Motors 
sold  National  and  its  subsidiaries  the  following  percentage 
of  their  requirements : 

Percent 

1950   100.0 

1951    95.7 

(VIII,  3923) 

The  figures  for  1950  and  1951  can  be  construed  as  support- 
ing Mr.  Dixon's  assertion  that  even  after  illegal  contracts 
have  been  terminated  it  is  very  difficult  to  eradicate  their 
results. 

Several  of  the  witnesses  representing  other  bus  com- 
panies testified  that  they  had  been  successfully  selling  buses 
to  transit  companies  which  were  later  taken  over  as  part  of 
the  National  City  Lines  system.  According  to  these  wit- 
nesses, after  National  City  Lines  acquired  the  companies  they 
were  no  longer  able  to  do  any  substantial  volume  of  business 
with  them.  The  witnesses  stated  that  they  did  continue  to 
get  some  replacement  business  but  the  bulk  of  this  business 
went  to  General  Motors  (VI,  2645) . 

General  Motors  also  challenged  Mr.  Dixon's  assertion  that 
the  statement  by  a  bus  manufacturer  concerning  the  exclu- 
sionary effect  of  these  requirements  contracts  was  typical. 
General  Motors  claimed  that  at  the  trial  only  one  witness 
from  a  competitive  bus  manufacturer  testified  that  he  tried 
unsuccessfully  to  solicit  bus  business  from  City  Lines.  Gen- 
eral Motors  pointed  out  that  on  cross-examination  it  was 
shown  that  the  reason  City  Lines  did  not  purchase  buses 
from  the  witness'  company  was  because  of  the  faulty  per- 
formance of  buses  previously  furnished.  General  Motors 
concluded  that  it  seemed  rather  obvious  the  City  Lines  presi- 
dent was  using  the — 

so-called  General  Motors  tie-up  as  a  means  of  getting  rid  of  a 
salesman  whose  product  he  did  not  want  (VIII,  3924).   Thus,  it 
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can  be  said  there  was  no  proof  that  General  Motors  relationship 
with  National  City  Lines  companies  prevented  competitive  manu- 
facturers from  selling  their  product. 

However,  the  contracts  offered  in  evidence,  as  the  basis 
of  the  Government's  case,  were  clearly  restrictive  on  their 
face  (VIII,  3924). 

General  Motors  concluded : 

The  court  record,  therefore,  demonstrates  National  was  and  is 
buying  General  Motors  buses  because  of  their  merits,  as  are  all 
other  purchasers,  and  not  because  of  some  insinuated  improper 
relationship  as  suggested  by  the  former  Government  attorney 
(VIII,  3925). 

The  evidence  submitted  by  General  Motors  does  raise  a 
question  concerning  the  relative  significance  of  the  require- 
ments contracts  in  obtaining  National's  bus  business  for  Gen- 
eral Motors.  However,  its  reference  to  "soine  insinuated 
improper  relationship"  and  its  disclaimer  of  all  wrongdoing 
ignore  the  finding  by  the  jury  in  the  criminal  case  that  Gen- 
eral Motors,  along  with  other  defendants,  had  in  fact  entered 
into  a  criminal  conspiracy  to  monopolize  the  business  in 
question.   The  Court  of  Appeals  affirmed  that  verdict. 

General  Motors  stated  that  the  court  expressly  ruled  that 
the  making  of  the  requirements  contract  was  legal  and  that 
no  objection  was  made  by  the  Government  to  this  ruling, 
referring  to  the  memorandum  decision  by  the  district  court 
in  1955  in  which  the  court  characterized  the  practices  in- 
volved in  the  case  as  not  matters  of  outright  lawlessness  or 
brazen  price-fixing,  and  stated  that,  since  requirements  con- 
tracts are  not  illegal  per  se,  it  is  not  necessarily  unlawful  for 
a  supplier  to  help  a  customer  financially,  whether  by  extend- 
ing liberal  credit  or  investing  capital. 

General  Motors  thus  regarded  the  final  outcome  of  the 
several  years  of  litigation  in  this  case  as  the  denial  of  the 
relief  requested  by  the  Government  and  dismissal  of  the 
civil  action  against  it.  Such  a  characterization  leaves  the 
impression  the  corporation  was  completely  exonerated  from 
all  wrongdoing  in  these  cases  and  that  the  Government  in 
fact  did  not  prevail.  However,  the  corporation  was  in  fact 
indicted  and  convicted  in  the  criminal  case  for  violating  the 
Sherman  Act.  The  Government's  suit  for  civil  relief  against 
General  Motors  was  dismissed  by  the  court  as  unnecessary 
only  because  the  corporation  had  abandoned  the  restrictive 
contracts  and  had  divested  itself  of  its  stock  interests  in 
National  City.  In  fact,  in  the  very  suit  wTrich  was  dismissed, 
the  court  had  previously  declared  that  the  issue  concerning 
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the  illegality  of  the  conduct,  of  which  the  requirements 
contract  formed  the  basis,  had  already  been  decided  by  the 
court  in  the  criminal  case  and  could  not  be  relitigated.  The 
inferences  drawn  by  General  Motors  from  the  remarks  of 
the  trial  court,  and  the  further  assertion  by  General  Motors 
that  the  court  declared  the  contract  to  be  legal  are  scarcely 
consistent  with  the  ruling  of  the  district  court  in  the  civil 
case  on  the  Government's  motion  for  summary  judgment. 
In  declaring  that  the  issue  of  liability  in  the  case  had  already 
been  decided  against  the  defendants  and  was  binding  upon 
this  court,  the  district  court  on  December  17,  1953,  declared 
(118  F.  Supp.  465,  468)  : 

In  affirming  the  conviction,  the  Court  of  Appeals  painstakingly 
reviewed  the  evidence.  The  findings  which  were  held  to  be  neces- 
sary to  support  the  verdict  on  appeal  are : 

1.  That,  within  the  period  charged  in  the  indictment,  the 
defendant  entered  into  contracts  among  themselves  for  the 
exclusive  sale  and  purchase  of  the  supplies  required  by  the 
transportation  companies  involved; 

2.  That  these  contracts  were  intentionally  executed  by  the 
defendant  acting  in  concert; 

3.  That  these  acts  were  performed  with  the  intent  required 
by  the  Sherman  Act ;  and 

4.  Constituted  a  conspiracy  to  restrain  trade  in  violation  of 
that  act  (United  States  v.  National  City  Lines,  Inc.,  7  cir.  1951, 
186  F.  2d,  562  at  pp.  570-572).  These  matters  shall  be  deemed 
established.  No  proof  of  these  facts  shall  be  required  of  the 
plaintiff  at  the  trial,  and  no  evidence  denying  them  shall  be 
admitted,  except  that  any  evidence  bearing  upon  the  proper 
scope  of  any  decree  which  might  be  entered  may  be  received. 
[Italics  supplied.] 

Whatever  the  opinion  of  the  court  in  the  criminal  case 
concerning  the  contracts  and  whatever  the  reaction  of  the 
corporation  concerning  the  propriety  of  its  conduct  in  execut- 
ing these  contracts,  this  ruling  constitutes  a  judicial  holding 
that  the  contracts  were  illegal  as  constituting  a  part  of  the 
unlawful  conspiracy  charged.  Although  requirements  con- 
tracts may  not  be  per  se  unlawful,  these  contracts  were 
found  to  be  unlawful  in  the  context  of  this  case. 

The  extent  to  which  General  Motors  may  have  obtained 
substantial  advantages  in  the  bus  industry  through  the  device 
of  "buying  a  market,"  that  is,  capital  investment  in  bus 
operators  with  an  agreement  express  or  implied  that  they 
will  purchase  buses  exclusively  from  General  Motors,  is  not 
clear.  However,  General  Motors  candidly  admitted  that  the 
practice  in  the  National  City  Lines  case  had  its  counterpart 
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in  the  earlier  plan  of  Yellow  in  1932.  Yellow,  according  to 
General  Motors'  statement,  set  up  a  holding  company  with 
a  capital  of  $300,000  for  the  purpose  of  financing  the  con- 
version from  streetcars  to  buses  in  small  cities,  including 
Kalamazoo  and  Saginaw,  Mich.,  and  in  Springfield,  Ohio. 
These  arrangements  and  their  effect  upon  General  Motors' 
bus  business  were  not  involved  in  the  National  City  Lines 
case.  A  final  determination  as  to  the  reasons  for  General 
Motors'  dominant  position  in  the  bus  industry  requires  a 
careful  study  of  these  early  investments  to  determine  whether 
there  were  simultaneous  agreements,  either  express  or  im- 
plied, by  which  General  Motors  was  guaranteed  the  business 
of  these  transit  companies,  and  whether  these  investments 
were  part  of  a  plan,  as  in  the  National  City  Lines  case,  to 
preempt  a  market. 

General  Motors  contends  that  it  contributed  to  the  public 
good  by  making  such  investments,  as  otherwise  small  city 
streetcar  companies  would  not  have  ventured  into  the  more 
advanced  field  of  bus  transportation.  However,  the  question 
remains  whether  General  Motors,  because  of  its  size  and 
financial  strentgh,  was  able  to  make  important  inroads  into 
the  bus  market  through  this  type  of  financing  at  a  time  when 
its  competitors  were  not  financial  able  to  do  likewise.  In 
any  event  it  would  appear  that  National  City  Lines  was  not 
the  only  instance  where  General  Motors  made  investments 
in  bus  operators,  and  presumably  thereby  obtained  some  pref- 
erential consideration  from  such  customers. 

It  would  be  premature  at  this  point  to  make  any  judg- 
ments concerning  the  policy  of  making  investments  in  bus 
purchasers  since  the  matter  is  now  under  the  scrutiny  of  the 
Department  of  Justice.  While  such  conduct  may  be  perfectly 
lawful  in  itself,  it  must  be  appraised  in  the  light  of  the  com- 
pany's total  behavior  over  the  years,  and  its  consequent 
effect  upon  competition.  However,  it  would  appear  that 
definite  market  advantages  are  gained  in  this  way,  and  that 
the  ability  to  make  such  gains  is  directly  related  to  the 
corporation's  financial  power. 

The  representatives  of  various  bus-manufacturing  com- 
panies who  testified  before  the  Subcommittee  suggested  a 
number  of  reasonse  why  General  Motors  has  obtained  its 
success  in  this  market.  Mr.  Fageol  of  Twin  Coach  claimed 
that  General  Motors  helped  finance  the  Greyhound  Co. 
Greyhound,  he  said,  standardized  on  General  Motors  equip- 
ment (VI,  2631).  Mr.  Butler  of  Flxible  also  spoke  of  the 
tieup  between   General  Motors  and   Greyhound  as  giving 
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General  Motors  a  virtual  monopoly  of  the  Greyhound  busi- 
ness (VI,  2464).  These  witnesses  claimed  that  Greyhound 
was  by  far  the  largest  purchaser  of  intercity  buses.  Accord- 
ing to  their  testimony,  General  Motors  obtained  preferential 
treatment  in  the  intercity  bus  market  through  the  device  of 
capital  advances  to  operating  companies. 

In  1930  Yellow  Truck  &  Coach  supplied  capital  assistance 
to  the  Blue  &  Grey  Transit  Co.  operating  between  Richmond 
and  Washington  and  north  to  New  York,  and  also  to  Camp- 
bell City  Coach  Co.  which  operated  between  Washington, 
Richmond,  and  South  Charleston.  Yellow  subsequently  ex- 
changed its  stock  interest  in  these  two  companies  for  stock 
in  National  Highway  Transport  Corp.  which  had  acquired 
them.  By  1934,  the  Greyhound  Corp.  had  acquired  all 
of  Yellow's  interests  in  National  Highway  Transport  Co. 
through  an  exchange  of  stock  in  which  Yellow  (General 
Motors)  acquired  a  3%  percent  stock  interest  in  the  Grey- 
hound Corp. 

In  1948,  General  Motors  sold  its  stockholding  in  Grey- 
hound Corp.  in  the  open  market.  The  annual  report  filed 
by  Greyhound  with  the  Interstate  Commerce  Commission 
shows  that  General  Motors  was  the  largest  stockholder  in 
Greyhound  from  1936  to  1948. 

The  staff  does  not  have  sufficient  information  concerning 
the  relationship  between  General  Motors  and  Greyhound  to 
determine  whether  its  stock  interests  in  Greyhound  gave 
General  Motors  any  preferred  position.  The  staff  has  not 
examined  any  of  the  contractual  arrangements  between 
General  Motors  and/or  Greyhound  over  the  years  to  ascertain 
whether  they  were  exclusionary.  However,  Charles  W. 
Perelle,  president  of  American  Bosch  Anna  Co.  and  formerly 
president  of  AFC-Brill  Co.,  alluded  in  his  testimony  to  a 
contract  between  General  Motors  and  Greyhound  which  pre- 
cluded other  bus  manufacturers  from  getting  access  to  the 
Greyhound  business  (VI,  2648-49).  Mr.  Perelle  testified  that 
in  1944  or  1945,  when  he  was  vice  president  in  charge  of 
operations  of  Consolidated  Vultee,  he  was  asked  by  the 
Greyhound  Corp.  to  design  a  bus  for  them.  Consolidated 
Vultee  was  at  the  time  looking  for  some  postwar  products 
and,  because  of  their  background  and  knowledge  in  the  fabri- 
cation of  aluminum,  became  interested  in  the  possibilities  of 
buses.  At  Greyhound's  suggestion,  Consolidated  entered  into 
the  preliminary  stages  for  design  of  a  bus,  but,  according  to 
Mr.  Perelle,  dropped  the  project  when  it  discovered  there  was 
some  type  of  sales  commitment  between  Greyhound  and 
General  Motors.    It  was  Mr.  Perelle's  understanding  that 
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under  this  commitment  Greyhound  could  not  deal  with 
Consolidated  without  first  obtaining  the  permission  of  Gen- 
eral Motors.  Mr.  Perelle  stated  that  the  Douglas  Aircraft 
Co.  was  also  planning  to  design  a  bus  for  Greyhound  but 
subsequently  abandoned  the  project  for  the  same  reason.  Mr. 
Perelle  said  that  Douglas  never  went  into  the  business  of 
manufacturing  buses  thereafter.  He  also  asserted  that  since 
Greyhound  was  by  far  the  single  largest  purchaser  of  inter- 
city buses,  denial  of  access  to  this  market  was  a  powerful 
deterrent  to  potential  manufacturers.  Otherwise,  witnesses 
stated  only  that  General  Motors  appeared  to  have  all,  or  the 
major  portion,  of  the  business  of  Greyhound.  Thus,  accord- 
ing to  the  testimony,  two  potential  manufacturers  of  buses — 
airplane  companies  of  considerable  size — abandoned  the 
idea  of  making  buses  upon  learning  they  were  foreclosed 
from  a  substantial  share  of  the  market  by  agreements  between 
Greyhound  and  General  Motors.  A  thorough  analysis  of 
General  Motors'  relations  with  Greyhound  over  the  years 
is  necessary  to  determine  whether  General  Motors'  great 
financial  strength  enabled  it  to  obtain  a  preferred  position. 
If  requirement  contracts  existed,  it  would  appear  that  Gen- 
eral Motors  may  have  followed  a  pattern  similar  to  that 
which  was  found  objectionable  in  the  National  City  Lines 
criminal  case. 

This  study  of  General  Motors'  domination  of  the  bus  in- 
dustry raises  certain  important  questions.  Have  General 
Motors'  contracts  with  Greyhound  over  the  years  been  re- 
strictive of  competition?  Have  such  contracts  been  an  im- 
portant factor  in  the  ability  of  General  Motors  to  control 
most  of  the  Greyhound  business?  How  significant  is  the 
Greyhound  business?  What  advantage  did  General  Motors 
gain  as  a  result  of  its  stock  interest  in  Greyhound?  Obvi- 
ously, the  ability  to  invest  in  bus  purchasers  is  not  available 
to  all  of  General  Motors'  competitors.  Size  and  financial 
power  make  possible  such  a  program.  General  Motors  con- 
sistently maintained  that  only  the  superiority  of  its  product 
accounted  for  its  success.  Assuming  a  superior  product,  did 
initial  arrangements — made  possible  in  large  part  because 
of  its  size — give  it  a  competitive  advantage  which  the  cor- 
poration shrewdly  followed  up  by  development  of  an  excel- 
lent product? 

Whether  the  courts  will  ultimately  conclude  that  invest- 
ment in  bus  operators  excluded  competition  and  contributed 
in  part  to  General  Motors  acquiring  a  possibly  illegal  bus 
monopoly  is  not  for  us  to  decide.  We  are  not  attempting  to 
determine  whether  General  Motors  has  unlawfully  monopo- 


408 

lized  this  industry,  but  the  evidence  indicating  how  the  size 
of  General  Motors  has  given  it  advantages  which  may  have 
contributed  to  its  present  dominant  position  is  important  in 
making  a  clinical  case  study  of  Bigness. 

Both  Twin  Coach  and  Flxible  testified  they  were  never 
able  to  overcome  the  advantages  General  Motors  obtained  by 
its  investments  in  bus  purchasers.  They  indicate  that  once 
General  Motors  was  able  to  get  its  foot  in  the  door,  the  trans- 
portation companies  ultimately  standardized  on  General 
Motors  equipment,  and  from  that  point  on  it  was  practically 
impossible  to  get  such  companies  to  consider  competitive 
equipment.  These  witnesses  criticized  the  effectiveness  of  the 
decree  of  the  National  City  Lines  case.  Once  the  pattern  of 
buying  from  a  single  supplier  had  been  established,  the  wit- 
nesses claimed,  the  court  decree  had  little  effect  in  opening 
the  business  to  competitors. 

Several  of  the  witnesses  claimed  that  General  Motors 
obtained  business  because  directors  of  various  transit  com- 
panies were  bankers  who  were  anxious  to  obtain  General 
Motors'  banking  business,  and  therefore  urged  their  man- 
agers to  purchase  General  Motors  buses.  These  witnesses 
claimed  that  the  manager  of  certain  transit  companies, 
although  well  satisfied  with  non-General  Motors  products 
which  they  had  used  for  many  years,  switched  to  General 
Motors  at  the  urging  of  their  directors.  These  witnesses  con- 
tended this  was  an  example  of  reciprocity  which  worked  to 
the  advantage  of  the  big  corporations.  In  this  way,  it  was 
claimed.  General  Motors  was  obtaining  business  in  ways  hav- 
ing nothing  to  do  with  the  intrinsic  value  of  its  product. 

Mr.  Perelle  spoke  of  other  advantages  that  flow  to  a  large 
corporation  because  of  its  size.  He  noted  the  ability  of  Gen- 
eral Motors  to  obtain  bus  business  with  the  railroads  because 
of  the  great  amount  of  freight  General  Motors  ships  over 
the  roads  (VI,  2652-53).  He  stated  that  several  railroads 
were  at  one  time  equipped  with  ACF-Brill  buses,  but  that 
this  business  eventually  dried  up  because  the  railroads  turned 
to  General  Motors  in  return  for  getting  its  freight  business. 
He  cited  a  specific  case  in  1950  or  1951  in  which  the  pur- 
chasing agent  of  the  New  York,  New  Haven  &  Hartford  Kail- 
road  was  reputed  to  have  told  his  purchasing  department  in 
connection  with  a  small  order  of  6  buses,  that  "there  were 
so  many  freight  cars  a  week  involved  in  this  order,"  and  that 
they  would  not  take  a  chance  of  losing  this  business  (VI, 
2053).  Mr.  Perelle  expressed  the  view  that  the  preference 
of  the  railroad  for  General  Motors  because  of  the  desire  to 
secure  its  freight  business  was  not  a  result  of  any  particular 
pressures  exerted  by  General  Motors  but  was  merely  an 
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economic  fact  of  life.  Because  General  Motors  was  big  and 
a  large  shipper  of  freight  it  was  able  to  obtain  business  with 
the  railroads  which  otherwise  might  have  been  available  to 
other  bus  manufacturers.  Mr.  Perelle  testified  that  he  sat- 
isfied himself  concerning  this  reciprocity  by  making  a  per- 
sonal survey  after  he  had  been  invited  to  become  president 
of  American  Locomotive.  Upon  examining  the  pattern  of 
sales  in  the  industry  he  became  convinced  that  General 
Motors  obtained  preference  because  of  their  large  shipment 
of  freight  and,  therefore,  he  decided  not  to  take  the  job. 

According  to  Mr.  Perelle,  another  advantage  enjoyed  by 
General  Motors  is  its  ability  to  maintain  a  large  number  of 
warehouses  and  parts  depots  throughout  the  country  for 
servicing  equipment.  Other  manufacturers  also  have  such 
warehouses  and  depots,  but  as  volume  decreases  these  become 
very  expensive,  and  the  smaller  companies  have  been  forced 
to  eliminate  them  in  order  to  keep  costs  in  balance.  General 
Motors,  Mr.  Perelle  stated,  has  such  maintenance  centers 
throughout  the  country  for  buses  and  diesel  engines  together 
with  its  automotive  activities.  It  is  thus  able  to  spread  the 
burden  of  its  cost  over  a  large  volume  of  business,  whereas 
Brill  had  to  maintain  such  warehouses  solely  for  its  bus 
business  (VI,  2654). 

The  Subcommittee  solicited  the  views  of  Stanley  L.  Green 
of  Southern  Coach  Manufacturing  Co.,  Evergreen,  Ala.,  as 
a  representative  of  the  small  bus  manufacturers.  Southern 
Coach  makes  buses  of  the  transit  type  only.  One  of  its  prin- 
cipal problems  stems  from  purchasers'  fears  that  this  small 
company  might  go  out  of  business  as  had  many  of  the  other 
bus  manufacturers  within  the  past  few  years.  Their  fear 
seemed  to  deter  prospective  purchasers  from  his  company 
since  they  feared  it  would  be  impossible  to  get  necessary 
replacement  parts  and  servicing  in  the  future  (VI,  2661). 
As  did  other  manufacturers,  Mr.  Green  felt  that  once  a  user 
standardized  on  a  particular  bus  such  as  General  Motors, 
this  posed  very  difficult  problems  for  another  competitor.  It 
then  became  difficult  to  induce  purchasers  to  change  because 
this  meant  training  new  mechanics  and  maintaining  a  dupli- 
cate parts  inventory. 

Three  of  the  four  bus  manufacturers  who  testified  were 
emphatic  in  expressing  their  belief  that  General  Motors 
gained  a  substantial  advantage  because  of  its  ability  to  offer 
attractive  financing  terms.  Mr.  Perelle,  formerly  of  Brill, 
Mr.  Green  of  Southern,  and  Mr.  Butler  of  Flxible  stated  that, 
because  of  the  nature  of  the  bus  business,  financing  terms  are 
extremely  important.    Purchasers — particularly  transit  com- 
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panies — operate  on  a  very  low  margin  and  are  in  great  need 
of  liberal  finance  terms.  According  to  the  witnesses,  it  is 
extremely  difficulty  to  interest  many  local  banks  because  of 
the  financial  condition  of  the  customer  and  the  great  risk 
involved.  Therefore,  a  corporation  possessing  the  financial 
power  of  General  Motors,  which  can  handle  its  own  financing 
through  Yellow  Manufacturing  Acceptance  Corp.  (YMAC), 
has  a  decided  advantage  which  it  exploits  fully.  YMAC  is  a 
subsidiary  acquired  by  General  Motors  in  the  consolidation 
of  Yellow  Truck  and  Coach.  It  is  under  the  jurisdiction  of 
the  Truck  &  Coach  division  and  finances  the  products  of  that 
division,  and  now  also  the  products  of  the  Euclid  division. 
Mr.  Perelle  testified  that  Brill  did  some  of  its  own  financing, 
but  lost  other  business  because  of  its  inability  to  obtain 
financing.  All  three  witnesses  referred  to  the  long-term  fi- 
nancing which  General  Motors  was  able  to  offer  purchasers 
through  its  finance  company.  A  small  company  like  Southern 
Coach  needed  all  of  its  capital  for  its  own  operation  and  was 
not  in  a  position  to  do  any  financing.  As  Mr.  Butler  of  Flxible 
stated : 

Therefore,  when  they  [transit  companies]  need  financing,  and 
by  the  term  "financing/'  I  mean,  say,  10  percent  down  and  6  or 
7  years,  the  only  way  that  paper  can  be  handled  is  for  the  manu- 
facturer, the  strength  of  the  manufacturer's  name,  on  the  paper 
with  the  bank.  In  our  case,  we  can't  handle  a  lot  of  .those  deals 
because  of  our  size  as  compared  with  GM  (VI,  2665). 

Mr.  Butler  stated  that  his  company  relied  for  a  good  deal 
of  its  financing  upon  General  Motors  Acceptance  Corp.  He 
stated  that  in  some  instances,  GMAC  refused  to  handle  the 
financing  of  Flxible  and  the  business  ultimately  went  to 
General  Motors  which  financed  the  deal  through  YMAC  on 
longer  and  more  liberal  terms  than  those  which  Flxible  had 
sought  from  GMAC  (VI,  2665-2666). 

The  staff  was  not  in  a  position  to  compare  specific  financ- 
ing contracts  of  General  Motors  with  those  of  other  bus  manu- 
facturers to  determine  whether,  in  fact,  General  Motors  was 
offering  more  liberal  terms,  and  thus  obtaining  the  bus  busi- 
ness. However,  the  economics  of  the  industry  make  abun- 
dantly plain  the  importance  of  financing  in  securing  bus 
business.  Again,  it  would  appear  that  the  vast  scale  of  Gen- 
eral Motors'  operations,  particularly  its  integration  into  the 
financing  field,  affords  the  company  opportunities  to  get 
business  on  a  basis  not  available  to  its  smaller  competitors. 
This  is  not  to  charge  wrongdoing  merely  because  a  company 
finances  the  products  it  makes  and  sells  through  its  own  sub- 
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sidiary.  But  when  a  company  achieves  a  dominant  position  in 
a  market — sufficiently  large  in  terms  of  market  share  to  fall 
within  the  statistical  measurement  of  monopoly  as  defined  by 
the  Supreme  Court — then  its  ability  to  obtain  business  in  this 
manner  presents  an  ideal  case  for  a  study  in  the  exercise  of 
power.  Is  size  abused  when  a  corporation  obtains  business, 
not  solely  through  the  production  of  a  better  product,  but  in 
large  measure  through  advantages  gained  from  its  superior 
financial  position?  This  type  of  advantage  does  not  stem  from 
efficiency  of  operation.  When  it  is  successfuly  exploited,  and 
the  net  results  is  the  loss  of  business  by,  and  the  ultimate 
elimination  of,  competitors,  the  question  arises  whether  this 
is  the  type  of  free  enterprise  to  which  the  public  policy  of 
the  United  States,  as  expressed  in  the  Sherman  Act,  is  dedi- 
cated. Whether  the  use  of  power  as  described  herein  is  suf- 
ficient to  constitute  that  element  of  deliberateness  which  is  a 
necessary  element  of  the  monopolization  forbidden  by  the 
Sherman  Act  is  a  question  which  the  courts  may  someday 
have  to  decide.  The  other  practices  referred  to  by  the  wit- 
nesses, such  as  mergers,  investments  in  purchasers,  require- 
ments, and  other  exclusive  contracts  are  all  factors  which 
may  be  decisive  of  the  question  whether  General  Motors  ob- 
tained the  power  to  exclude  and  intended  to  exercise  such 
power. 

Mr.  Butler,  of  Flxible,  stated  that  his  company  was  unsuc- 
cessful in  an  attempt  to  obtain  diesel  engines  from  the  diesel 
engine  division  of  General  Motors.  He  claimed  that  General 
Motors  did  not  want  to  furnish  diesel  engines  to  a  competitor 
in  the  bus  business  (VI,  2670-2671).  Mr.  Butler  submitted  to 
the  Subcommittee  documentary  evidence  that  high  officials  of 
the  General  Motors  Corp.  had  exerted  pressure  through  their 
diesel  division  upon  dealers  not  to  furnish  diesel  engines  to 
Flxible.  According  to  these  documents,  General  Motors 
learned  from  a  customer  of  Flxible  that  the  company  con- 
templated using  General  Motors  diesels.  The  same  source 
shows  that  orders  came  directly  from  a  "Mr.  Wilson"  that  the 
diesel  engines  in  question  were  not  to  be  delivered  to  the 
Flxible  Co.  "as  they  are  competitors  of  ours"  (VI,  2672- 
2674) .  It  would  appear  that  General  Motors  used  its  position 
in  the  manufacture  of  diesel  engines  in  order  to  restrict  the 
activities  of  a  bus  competitor.  This  incident  illustrates  the 
potential  danger  of  bigness  and  the  possibilities  for  abusing 
the  power  incident  to  integration. 

Roger  M.  Keys,  vice  president  of  General  Motors,  sub- 
mitted a  statement  to  the  Subcommittee  describing  the  con- 
tributions of  General  Motors  to  the  motor-coach  industrv 
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(VIII,  3926-3932).  He  vigorously  insisted  that  General 
Motors  has  prospered  because  it  has  fulfilled  the  requirements 
of  the  operator  more  effectively  than  its  competition.  He  cited 
several  instances  showing  that  General  Motors  buses  were 
much  more  economical  to  operate  than  those  of  its  competi- 
tors. National  City  Lines,  he  stated,  made  comparisons  of 
operating  costs  in  cents  per  mile  of  maintenance  labor,  serv- 
ice labor,  special  maintenance  of  overall,  fuel  and  deprecia- 
tion. These  studies  revealed  that  General  Motors  buses  have 
operated  from  ll/2  to  2y2  cents  per  mile  cheaper  than  competi- 
tive buses.  Mr.  Kyes  listed  various  technical  contributions 
of  General  Motors  to  the  industry  which  he  urged  accounted 
for  the  superiority  of  General  Motors  products  and  explained 
the  preeminent  position  of  its  buses.  Monocoque  body  con- 
struction, rear-engine  installation,  two-cycle  diesel  engine, 
improved  transmissions,  hydraulic  transmissions  and  air  sus- 
pension are  among  the  contributions  listed.  General  Motors 
also  claims  that  it  pioneered  in  preventive  maintenance  in 
order  to  assure  satisfactory  performance  in  the  use  of  the 
buses  being  supplied. 

Mr.  Kyes  stated  that  General  Motors'  competitors  had 
either  failed  to  anticipate  changing  trends  in  transportation 
requirements  or  were  unable  to  design  a  product  which  would 
meet  the  requirements  of  the  bus  operators  with  the  same 
effectiveness  as  General  Motors.  He  summarized  the  reasons 
for  General  Motors'  success  in  the  bus  industry  by  concluding 
that  General  Motors  has : 

1.  Built  an  outstanding  product; 

2.  Provided  a  product  that  has  produced  substantial 
economic  savings  to  customers; 

3.  Contributed  significantly  to  the  ability  of  its  cus- 
tomers to  manage  their  properties  profitably  (VIII,  3932). 

In  the  statement  submitted  by  Mr.  Kyes,  it  was  asserted 
that  General  Motor  Truck  and  Coach  Division  had  developed 
a  group  of  trained  specialists  who  could  effectively  and 
efficiently  survey  the  total  operation  of  a  particular  company 
and  make  sound  and  helpful  recommendations  to  improve  its 
overall  efficiency.  He  said  that  the  group  of  men  elected  are 
thoroughly  schooled  in  transportation  engineering.  This  sur- 
vey team  makes  detailed  studies  of  the  needs  of  any  operator 
who  requests  its  services,  and  its  valuable  know-how  is  made 
available  to  the  customer  "without  any  obligation  or  cost  on 
his  part"  (VIII,  3930).  Mr.  Kyes  stated  that  to  the  best  of 
his  knoweldge,  no  other  bus  manufacturer  had  an  equivalent 
organization.   The  staff  has  made  no  study  to  determine  the 
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extent  to  which  the  activities  of  such  survey  teams  have  suc- 
ceeded in  procuring  bus  business  for  the  corporation.  How- 
ever, it  is  apparent  that  such  a  service  to  small  operators, 
working  with  limited  capital,  in  a  field  requiring  considerable 
know-how,  would  be  of  tremendous  value,  particularly,  since 
it  is  obtainable  without  charge.  To  maintain  such  a  skilled 
staff  undoubtedly  entails  a  sizable  cost  to  the  corporation. 
Are  all  such  costs  charged  to  the  GMC  Truck  and  Coach 
Division?  Are  any  of  the  people  who  contribute  knowledge 
or  information  associated  with  the  diesel  division  or  other 
branches  of  the  corporation?  The  work  of  such  professionally 
trained  people  has  probably  aided  materially  in  the  promo- 
tion of  the  technology  in  the  industry. 

Despite  the  contributions  of  such  teams  in  the  advance- 
ment of  transportation  engineering  and  the  promotion  of 
more  efficient  systems,  the  question  remains  whether  the  pub- 
lic interest  is  best  served  in  the  long  run  when  a  company  is 
able  to  employ  the  advantages  of  its  size  in  such  a  way  that 
smaller  companies  cannot  compete. 

If  monopoly  is  achieved,  will  the  advantages  resulting 
from  such  methods  continue,  and  will  they  be  passed  on  to 
the  consumer?  Our  free  enterprise  system  is  predicated  on 
the  assumption  that  competition  provides  the  spur  to  insure 
the  maximum  advantages  to  the  public.  Monopoly  is  bad 
because  the  natural  advantages  which  flow  from  competition 
do  not  exist.  The  United  States  has  placed  its  trust  in  com- 
petition as  the  greatest  safeguard  of  our  free  enterprise  sys- 
tem. In  enforcing  this  policy,  the  courts  have  steadfastly 
maintained  that  we  cannot  afford  to  be  dependent  upon  the 
beneficent  monopolist,  no  matter  how  benign  his  policies 
appear  to  be  at  any  given  time.  The  hearings  relating:  to 
General  Motors  role  in  the  bus  industry  indicate  the  need  for 
a  prompt  decision  as  to  whether  Government  action  is  neces- 
sary to  alleviate  the  situation. 

F.    ACQUISITION  OF  EUCLID  ROAD  MACHINERY  CO. 

As  noted  earlier,  an  important  aspect  of  this  study  is  the 
manner  in  which  General  Motors  has  grown.  Reference  has 
already  been  made  to  some  of  the  more  important  acquisi- 
tions in  the  historical  development  of  the  corporations.  Is 
the  present  size  and  strength  of  General  Motors  due  in 
large  measure  to  its  purchase  of  other  companies?  While 
mergers  may  have  played  a  significant  role  at  certain  stages 
in  the  past,  the  corporation  has  not  depended  upon  such  de- 
vices in  its  recent  history.  Therefore,  the  acquisition  by 
General  Motors  of  Euclid  Road  Machinery  Co.,  of  Cleveland, 


414 

in  1953,  raised  some  immediate  questions  concerning  the 
reasons  for  this  action  and  the  possible  effect  upon  competi- 
tion. Furthermore,  these  questions  had  to  be  resolved  in  the 
light  of  the  amended  antimerger  law.  Because  of  its  impor- 
tance the  Subcommittee  devoted  special  attention  at  the  hear- 
ings to  this  matter. 

In  August  1953,  a  notice  appeared  in  Standard  Corp. 
Kecords  announcing  the  proposed  acquisition  of  Euclid  by 
General  Motors.  It  was  in  this  manner  that  the  Department 
of  Justice  learned  of  the  proposed  purchase  of  the  company 
by  General  Motors.  Shortly  thereafter  the  Department  of 
Justice  invited  General  Motors  to  Washington  to  discuss 
the  proposed  acquisition.  In  the  following  month,  counsel 
for  General  Motors  and  Euclid  appeared  at  the  Department 
of  Justice  and  discussed  the  proposed  acquisition.  By  this 
time  steps  had  already  been  taken  to  accomplish  the  merger. 
The  board  of  directors  of  General  Motors  Corp.  approved  the 
acquisition  of  Euclid  on  August  7,  1953,  and  on  August  28, 
1953,  the  shareholders  of  Euclid  approved  the  exchange  of 
stock  by  which  ownership  of  all  outstanding  stock  of  Euclid 
was  acquired  by  General  Motors.  Listing  of  the  newly  issued 
General  Motors  stock  was  approved  by  the  New  York  Stock 
Exchange  on  September  1,  1953.  Formal  transfer  of  stock 
completing  the  acquisition  occurred  in  October  1953.  The 
proposed  acquisition  was  explored  at  some  length  by  the  De- 
partment of  Justice.  The  Subcommittee  has  investigated  this 
entry  of  General  Motors  into  the  off-the-road  earth-moving 
machinery  industry  and  studied  the  circumstances  under 
which  this  acquisition  occurred. 

The  Euclid  Eoad  Machinery  Co.  was  founded  in  1931. 
Formerly  its  business  had  been  carried  on  as  a  department 
of  the  Euclid  Crane  &  Hoist  Co.  Euclid  specialized  in  the 
manufacture  of  heavy-duty,  earth-moving,  off-highway  equip- 
ment. Its  products  included  extra-heavy-duty  motor  vehicles, 
self-loading  motorized  scrapers,  and  loaders.  In  addition, 
it  made  aircraft  tractors  designed  to  tow  large  bombers.  Its 
products  were  used  in  mining  operations,  construction  of 
dams,  airports,  and  in  roadbuilding  operations.  Prior  to  its 
acquisition  by  General  Motors,  Euclid  was  the  leading  com- 
pany in  the  field  of  off-the-highway,  heavy-duty  motor  vehicles, 
its  principal  line.  In  its  major  product,  the  dump  truck,  Euclid 
was  one  of  the  major  producers,  with  more  than  50  percent 
of  the  market,  In  the  market  for  all  products  connected  with 
the  earth-moving  industry,  Euclid's  share  was  between  5  and 
6  percent  (VI,  2709).  In  this  larger  field,  Euclid  was  a  rela- 
tively small  producer.  Other  producers  were  invading  the 
dump-truck  market,  and  Euclid  concluded  it  did  not  have 
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the  capital  resources  to  invade  the  larger  market  dominated 
by  the  producers  of  crawler  tractors  (VI,  2717). 

At  the  end  of  World  War  II  the  net  worth  of  the  Euclid 
Co.  was  s;,  million.  Utilizing  borrowed  funds,  the  company 
embarked  on  a  large  expansion  program.  Sale  of  the  com- 
pany's product  increased  significantly.  Net  worth  of  the  com- 
pany in  1952  was  $1G  million.  Raymond  (,).  Armington,  gen- 
eral manager  of  the  Euclid  division  of  General  Motors,  form- 
erly president  of  Euclid,  testified  that  to  undertake  the  com- 
plicated manufacturing  and  technological  problems  involved 
in  producing  the  crawler  tractor  would  have  required  addi- 
tional capital  of  $30  million,  almost  double  Euclid's  assets 
(VI,  2717).  It  was  also  necessary  to  support  product  re- 
search and  to  develop  a  more  complete  sales  organization. 

Distribution  was  a  major  problem  for  a  small  company 
with  this  type  of  product.  When  the  Euclid  Co.  was  formed, 
it  relied  upon  the  dealership  network  of  a  manufacturer  of 
tractors,  the  Caterpillar  Tractor  Co.  When  the  Euclid  Co. 
developed  self-powered  hauling  units,  it  became  competitive 
with  crawler  tractors  of  the  latter  company  and  had  to  or- 
ganize its  own  dealership  network.  To  some  extent  it  relied 
upon  direct  sales  to  users.  In  1953,  the  average  number  of 
machines  sold  per  dealer  was  23.  Mr.  Armington  felt  that  the 
company  had  a  real  problem  in  getting  first-class  dealers 
since  it  was  only  competing  in  a  small  sector  of  the  market. 

In  1952  one  of  the  major  crawler  tractor  manufacturers, 
International  Harvester,  approached  Euclid  to  discuss  the 
possibility  of  a  merger  (VI,  2718-2719).  At  least  one  other 
company  had  also  expressed  an  interest  in  obtaining  Euclid. 
Upon  the  withdrawal  of  International  Harvester  from  merger 
discussions,  Euclid  approached  another  crawler  tractor  man- 
ufacturer, Allis-Chalmers,  and  also  General  Motors,  through 
its  Detroit  Diesel  Division  (VI,  2718).  Six  months  later  as 
the  result  of  renewed  discussions,  General  Motors  acquired 
Euclid. 

Two  markets  were  affected  by  this  acquisition:  first,  the 
market  for  earth-moving  machinery ;  and,  second,  the  market 
for  a  major  component,  diesel  engines.  As  noted,  Euclid  was 
a  major  factor  in  one  sector  of  the  earth-moving  industry.  In 
this  specialized  market,  Euclid  produced  in  excess  of  50  per- 
cent of  industry  output.  Other  products  in  the  earth-moving 
industry  include  crawler  tractors,  motor  graders,  bulldozers, 
tractor-mounted  shovels,  scrapers,  and  loaders.  Scrapers  and 
loaders  were  potentially  large-volume  Euclid  products.  The 
roadbuilding  program  in  this  country  for  the  next  decade 
would  provide  a  tremendously  expanded  market  for  the  prod- 
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ucts  of  this  company.  Expenditures  of  $100  billion  over  the 
next  10  years  have  been  mentioned,  a  program  which  will 
increase  the  demand  for  roadbuilding  machinery  significantly 
(Vlll,  4039).  The  export  market  is  also,  potentially,  an 
expanding  market  area. 

It  is  obvious  that  General  Motors  intends  to  be  a  major 
producer  in  the  earth-moving-machinery  field.  In  the  past 
year  the  corporation  staged  an  advertising  program  labeled 
"Powerama"  for  the  purpose  of  publicizing  its  earth-moving 
equipment.  The  extent  of  this  program  was  such  that  its 
cost  was  not  allocated  to  the  Euclid  division  but  was  borne 
by  the  parent  corporation  and  allocated  as  overhead  expense 
to  all  divisions  of  the  company  (VIII,  4053). 

The  second  market  affected  by  this  merger  was  the  market 
for  diesel  engines,  which  were  used  by  Euclid  in  its  self- 
propelled  products.  Euclid,  as  had  other  producers  in  this 
field,  offered  its  customers  a  choice  of  engines.  One  engine 
was  produced  by  General  Motors'  Detroit  diesel  division.  The 
other  was  produced  by  the  Cummins  Engine  Co.,  Columbus, 
Ind. 

Cummins  was  an  early  developer  of  diesel  power  and  is 
today  the  largest  specialized  manufacturer  of  diesel  engines 
in  the  United  States  with  sales  of  almost  $60  million  in  1954. 
Euclid's  purchases  represented  as  much  as  9  percent  of  Cum- 
mins' sales  in  recent  years.  Since  the  acquisition  by  General 
Motors,  Euclid's  purchases  from  Cummins  have  dropped 
about  75  percent.  New  products  of  the  Euclid  division  are 
now  designed  around  the  General  Motors  engine  (VI,  2728). 
This  standardization,  according  to  Mr.  Armington,  was  for 
competitive  reasons.  The  cost  of  producing  for  a  single  en- 
gine is  lower — design  is  less  complicated  than  if  optional 
engines  are  offered  (VI,  2728). 

Value  of  engines  purchased  by  Euclid 

From  From  Detroit 

Cummins  diesel  divi- 

Engine  Co.  sion  (GM) 

1947  $2,012,851    $1,772,589 

1948  1,877,940    1,658,199 

1949  902,663    1,233,430 

1950  3,097,048  1,049,152 

1951  3,855,561  2,356,347 

1952  4,551,567  1,689,779 

1953  4,805,874  1,076,804 

1954  2,251,526  2,159,696 

1955  (9  months)  1,087,800    4,598,618 

(VI,  2732) 
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Cummins  has  lost  other  markets  for  its  products  in  recent 
years.  Allis-Chalmers,  another  user  of  diesel  engines,  ceased 
buying  from  Cummins  after  its  purchase  of  the  Buda  Co. 
(VI,  2692),  a  producer  of  diesels. 

The  White  Motor  Co.  and  ACF-Brill,  who  formerly  made 
buses,  purchased  their  diesel  engines  from  Cummins  (VI, 
2692).  Both  companies  went  out  of  the  bus  business  within 
the  past  few  years.  General  Motors'  share  of  the  bus  business 
has  increased  significantly,  as  discussed  elsewhere  in  this 
report,  thus  further  narrowing  the  market  for  independent 
producers  of  diesel  engines.  Although  the  staff  has  made  no 
study  of  the  market  for  diesel  engines,  these  changes  in  the 
market  for  diesels  indicate  that  integration  in  this  field  is 
occurring.  In  these  specific  instances,  diesel  engines,  a  prod- 
uct which  was  formerly  subject  to  competitive  market  tests, 
are  now  sold  as  an  integral  part  of  a  more  complex  product. 

The  acquisition  of  Euclid  by  General  Motors  is  reminis- 
cent of  the  acquisition  of  the  Winton  Engine  Co.  by  which 
General  Motors  made  its  entry  into  the  diesel  engine  indus- 
try. There  is  added  piquancy  since  in  1929  General  Motors, 
in  considering  entry  into  the  diesel  engine  field,  considered 
acquiring  Cummins  (Sec.  D,  this  chapter,  supra).  In  each 
of  these  cases,  General  Motors  chose  to  enter  a  new  field  by 
acquisition  rather  than  by  investment  in  new  facilities  and 
organization.  A  strong  small  company  was  acquired  as  a 
nucleus  upon  which  a  major  expansion  could  be  based. 

General  Motors  has  stated  that  2  years  prior  to  negotia- 
tions with  Euclid  it  had  begun  a  study  of  the  possibilities 
of  entering  the  off-the-road  earth-moving-machinery  industry. 
It  had  spent  $2  million  in  design  and  applications.  With  its 
purchase  of  the  Euclid  Co.,  General  Motors  acquired  an 
engineering  staff,  skills  and  know-how,  and  an  entry  into 
a  new  market  by  means  of  an  established  profitable  firm. 
Although  it  had  the  capability,  the  capital,  and  the  dealer- 
ship organization  to  enter  into  practically  any  industry  it 
decided  upon,  it  chose  entry  by  purchase.  In  this  way  it 
achieved  immediate  entry  and  the  removal  of  a  potential 
competitor  at  the  same  time.  From  the  reverse  point  of  view, 
a  small  company  faced  with  the  problems  of  capital  require- 
ments and  inadequate  dealerships  solved  its  immediate  prob- 
lems by  joining  the  giant  of  the  American  economy.  The 
easiest  way  out  for  Euclid  was  to  seek  capital,  a  dealership 
network,  and  security,  by  becoming  part  of  the  General  Mo- 
tors Corp.  General  Motors  apparently  offered  it  a  more 
attractive  proposition  than  other  potential  buyers. 
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Various  aspects  of  this  acquisition  are  especially  note- 
worthy. General  Motors  claims  that  24  percent  of  the  prod- 
ucts shipped  in  the  first  9  months  of  1955  were  new  products 
that  were  developed  by  the  combination  of  Euclid  and  Gen- 
eral Motors  (VI,  2739),  a  statement  we  are  unable  to  eval- 
uate at  this  time.  Perhaps  the  economy  has  gained  by  a  more 
rapid  introduction  of  new  products.  At  the  same  time,  it 
has  not  been  demonstrated  that  these  products  would  not 
have  been  produced  by  Euclid,  perhaps  at  a  somewhat  later 
date.  Xor  has  it  been  shown  that  General  Motors  could  not 
have  produced  these  products  by  entering  the  field  through 
its  own  facilities,  personnel,  know-how,  and  so  forth,  in  order 
to  compete  with  other  producers  in  the  field. 

Mr.  Armington  stated  in  his  testimony  that  the  most  he 
could  have  expected  for  Euclid  was  survival  on  a  limited 
basis  with  the  few  products  in  which  Euclid  pioneered  (VI, 
2739).  To  bolster  his  argument,  Euclid's  sales  and  return 
on  sales  from  1946  to  1952  were  reported,  creating  the  impres- 
sion that  since  1947  there  had  been  a  decline  and  Euclid,  as 
a  small  business,  was  finding  itself  in  an  increasingly  com- 
petitive situation. 

The  data  presented  by  Mr.  Armington  are  as  follows : 

Sales  and  return  on  sales,  Euclid  Rood  Machinery  Co. 

Return  on 
Sales  sales 

Thousands        Percent 

1945     $10,000  2.8 

1946  17,500  8.2 

1947  32,800  10.7 

1948  31,200  9.0 

1949  22,700  5.8 

1950  31,400  5.7 

1951  53,000  3.9 

1952  33,700  4.0 

(VI,  2739) 

Euclid  was  not  losing  money  prior  to  its  acquisition.  Mr. 
Armington  neglected  to  mention  that  the  data  he  offered  for 
1952  were  only  for  the  first  7  months  of  1952.  While  net 
income  after  taxes  for  the  period  was  81.4  million,  there  was 
also  a  profit-sharing  provision  of  §1.1  million.  More  interest- 
ing, however,  are  the  operations  for  the  following  year  not 
mentioned  by  Mr.  Armington.  In  the  12  months  ending 
July  31,  1953,  Euclid,  after  profit  sharing  and  income  taxes 
earned  82.5  millions  on  sales  of  851,690,000,  close  to  its  all 
time  high,  with  a  return  of  4.8  percent  on  sales.    Further- 
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more,  this  return  was  equal  to  14  percent  on  net  worth.  All 
the  above  data,  not  considered  sufficiently  important  for 
Mr.  Armington  to  include  in  his  statement  to  the  Subcom- 
mittee, were  reported  by  General  Motors  in  its  New  York 
Stock  Exchange  listing  application  which  was  approved  Sep- 
tember 1,  1953.  Euclid  had  also  broadened  its  line  and  had 
other  products  under  development.  Its  scraper,  a  recent 
addition,  was  considered  by  General  Motors  at  the  time  of 
acquisition  as  one  of  the  largest  sales  items.  Under  de- 
velopment was  a  rubber-tired  bulldozer  for  which  there 
existed  an  important  market  according  to  a  General  Motors 
analysis. 

One  of  the  purposes  given  by  Mr.  Armington  for  seeking 
to  combine  his  company  with  General  Motors  was  shortage 
of  capital.  In  the  postwar  period,  Euclid  borrowed  from 
local  banks  for  expansion  (VI,  2704).  As  a  result,  its  capac- 
ity increased  significantly.  Euclid  was  a  company  whose  sales 
had  expanded  fivefold  in  less  than  a  decade,  earned  14  per- 
cent on  its  net  worth  after  taxes,  had  successfully  borrowed 
funds  for  capital  expansion  from  local  banks,  but  apparently 
did  not  resort  to  the  capital  markets  to  attempt  to  solve 
its  growth  problems  and  remain  independent.  Instead  it 
sought  safety  in  merger  with  the  largest  manufacturer  in  the 
country. 

General  Motors'  acquisition  of  Euclid  has  been  similar  to 
other  General  Motors  acquisitions,  a  means  of  entry  into  a 
new  industry.  The  Winton  Engine  Co.  brought  General 
Motors  into  the  diesel  engine  business,  Yellow  Cab  Manu- 
facturing Co.,  into  the  bus  business,  and  United  Motors  into 
automotive  parts,  as  a  major  producer. 

The  position  of  the  acquired  business  is  also  interesting. 
General  Motors  does  not  buy  bankrupt  businesses.  The 
quality  of  its  product  was  not  questioned,  its  business  was 
profitable,  but  it  was  in  a  position  where  it  feared  its  larger 
rivals.  It  sought  the  refuge  which  many  years  earlier  was 
also  the  refuge  of  Hyatt  Roller  Bearings  and  its  president, 
Alfred  P.  Sloan,  Jr.;  it  joined  the  giant  (VII,  3525). 

The  Department  of  Justice  was  not  requested  to  render 
a  decision  concerning  the  legality  of  this  merger  under  its 
merger  clearance  program.  Upon  learning  of  the  proposed 
merger  the  Department  invited  the  companies  to  discuss  the 
matter.  The  Department  undertook  to  analyze  this  merger 
under  section  7  of  the  Clayton  Act.  The  nature  of  the  merger 
posed  certain  serious  problems  under  this  act — some  of  them 
novel.   There  is  no  way  of  determining  what  the  attitude  of 
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the  Department  was  concerning  these  problems  since  its 
deliberations  are  not  public  and  since  the  information  volun- 
tarily submitted  by  the  companies  is  treated  in  strict  con- 
fidence. The  simple  fact  is  that  the  Department  of  Justice, 
after  making  its  study,  took  no  action,  thus  enabling  the  cor- 
porations to  consummate  the  merger. 

The  companies  involved  did  not  seek  merger  clearance  as, 
presumably,  they  felt  it  was  either  not  necessary  or  not 
prudent.  General  Motors  acquired  a  company  in  an  industry 
where  it  has  not  hitherto  operated.  At  first  blush  it  would 
appear  difficult  to  see  how  competition  could  be  substantially 
lessened  when  a  manufacturer  enters  a  new  field  by  acquir- 
ing an  existing  company.  Competition  between  the  two  com- 
panies has  not  been  reduced  since  they  were  not  in  competi- 
tion, and  the  total  number  of  competitors  in  the  industry 
remains  the  same.  The  companies  contend  that  the  acquiring 
company  has  given  added  strength  to  the  acquired  company's 
operations  and,  therefore,  the  sum  total  of  competition  has 
been  increased.  Mergers  of  this  type,  sometimes  described 
as  conglomerate  mergers,  have  been  occurring  with  consider- 
able regularity  within  the  past  few  years.  Large  companies, 
looking  to  diversify  their  lines  and  seeking  to  stabilize  their 
operations,  have  expanded  into  wholly  new  fields  of  activity. 
Prior  to  the  1950  amendment,  it  is  clear  that  section  7  did  not 
apply  to  such  types  of  acquisitions  even  if  accomplished  by 
stock  purchase.  Under  the  original  act  of  1914,  an  acquisi- 
tion of  stock  resulting  in  a  substantial  lessening  of  competi- 
tion "between  the  corporation  whose  stock  is  so  acquired  and 
the  corporation  making  the  acquisition"  was  illegal.  The 
test,  therefore,  under  the  old  act,  was  the  effect  on  competi- 
tion between  the  acquiring  and  the  acquired  firm.  This 
wording  was  eliminated  in  the  1950  amendment  because,  by 
its  terms,  only  a  limited  class  of  acquisitions  were  covered. 
The  Judiciary  Committee  of  the  House  pointed  out  in  its 
report  that: 

*  *  *  the  test  of  the  effect  on  competition  between  the  acquiring 
and  the  acquired  firm  has  been  eliminated.  One  reason  for  this 
action  was  to  make  it  clear  that  this  bill  is  not  intended  to  prohibit 
all  acquisitions  among  competitors.  But  there  is  a  second  reason, 
which  is  to  make  it  clear  that  the  bill  applies  to  all  types  of  mergers 
and  acquisitions,  vertical  and  conglomerate,  as  well  as  horizontal, 
which  have  the  specified  effects  of  substantially  lessening  competi- 
tion *  *  *  or  tending  to  create  a  monopoly.  [Italics  supplied] 
(H.  Rept.  1191,  81st  Cong.,  1st  sess.,  p.  11.) 

Significantly,  the  House  report  then  cites  an  example  of 
a  vertical  acquisition  forward  ( raw  material  producer  buying 
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a  fabricating  firm)  in  which  competition  might  be  adversely 
affected  so  as  to  fall  within  the  interdiction  of  the  act. 
However,  while  the  report  clearly  states  that  the  statute  also 
applies  to  conglomerate  mergers,  no  illustrations  were  given 
to  show  under  what  circumstances  such  acquisitions  might  be 
illegal.  It  simply  states  "the  same  principles  would,  of 
course,  apply."  It  would  appear  from  the  examination  of 
the  legislative  history  that  there  is  a  dearth  of  information 
concerning  the  manner  in  which  it  was  intended  the  act 
would  be  applied  in  the  case  of  conglomerate  mergers. 
Merely  to  state  the  standards  by  which  all  mergers  are 
judged  sheds  little  light. 

If  the  pace  toward  industrial  concentration  continues  to 
accelerate,  the  enforcement  agencies  will  ultimately  have  to 
file  suits  testing  the  meaning  of  section  7  in  a  situation  where 
a  corporation  acquires  another  corporation  in  an  unrelated 
field.  Under  the  law,  the  standard  for  testing  legality  of  such 
mergers  is  substantial  lessening  of  competition  or  tendency 
to  create  a  monopoly,  the  same  as  in  the  case  of  any  other 
merger.  But  under  what  circumstances  can  there  be  a 
substantial  lessening  of  competition  when  one  company 
enters  a  field  where  it  had  never  before  competed?  Never- 
theless, Congress  has  made  clear  that  the  act  was  intended 
to  apply  in  this  type  of  merger,  given  the  prohibited  effect. 
Since  Congress  has  furnished  no  further  guideposts  and 
since  the  courts  have  not  yet  had  an  opportunity  to  speak, 
it  would  seem  that  the  enforcement  agencies  have  the  re- 
sponsibility to  seek  a  proper  case  for  exploring  the  reaches 
of  the  new  law.  The  Attorney  General  indicated  his  approval 
of  obtaining  court  rulings  on  the  scope  of  the  new  statute 
when  he  declared  with  reference  to  the  three  recent  cases  filed 
under  the  amended  act : 

Each  of  these  cases  presents  distinctive  factual  differences. 
The  decision  of  the  courts  should  do  much  to  clarify  the  scope 
of  the  statute  and  point  out  how  successful  Congress  has  been  in 
its  efforts  to  strengthen  section  7.  (Address  of  Hon.  Herbert 
Brownell,  Jr.,  before  National  Industrial  Conference  Board,  No- 
vember 17,  1955.) 

An  examination  of  the  legislative  history  of  the  1950 
amendment  indicates  that  the  basic  congressional  concern 
was  the  increased  tempo  of  the  merger  movement  and  the 
resulting  economic  concentration.  In  the  words  of  the  Com- 
mittee on  the  Judiciary  of  the  Senate,  the  1950  Act  was 
designed : 
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*  *  *  to  limit  future  increases  in  the  level  of  economic  concentra- 
tion resulting  from  corporate  mergers  and  acquisitions  (S.  Rept. 
1775,  81st  Cong.,  2d  sess.,  p.  3). 

The  report  of  the  Committee  on  the  Judiciary  of  the 
House  of  Representatives  also  concluded  that  the  bill  was 
intended  to  prevent  increases  in  concentration  resulting 
from  mergers,  stating  that : 

The  importance  of  mergers  and  acquisitions  as  a  cause  of 
economic  concentration  has  increased  rapidly  during  recent  years 
with  the  acceleration  of  the  merger  movement  (H.  Rept.  1191, 
81st  Cong.,  1st  sess.,  p.  2). 

It  would  seem,  therefore,  in  determining  what  the  stand- 
ards should  be  for  "substantial  lessening  of  competition  or 
tendency  to  monopoly"  in  the  case  of  a  conglomerate  merger, 
a  logical  starting  point  should  be  the  clear  congressional 
mandate  to  avert  the  trend  toward  concentration.  Various 
witnesses  testifying  before  the  Subcommittee  suggested  dras- 
tic proposals  to  curb  mergers.  Many  such  witnesses  urged 
laws  to  prevent  companies  who  have  reached  a  certain  abso- 
lute size  from  acquiring  another  company.  How  to  deter- 
mine such  size  is  the  problem.  But  it  was  the  consensus  of 
these  witnesses  that  when  a  company  had  reached  the  size 
of  General  Motors  Corp.,  such  a  law  should  immediately 
come  into  play.  If  the  need  for  stopping  excessive  concen- 
tration is  a  basic  objective  of  the  Clayton  Act,  it  would  be 
difficult  to  imagine  any  more  appropriate  example  of  such 
concentration  than  where  the  largest  single  manufacturing 
enterprise  in  the  world  acquires  another  successful  company. 

It  is  also  clear  that  section  7  does  not  require  a  finding  of 
actual  anticompetitive  effects,  but  merely  of  a  reasonable 
probability  of  a  substantial  lessening  of  competition  or 
tendency  toward  Monopoly.  The  Clayton  Act  was  designed  to 
check  incipient  lessening  of  competition  before  it  reached 
Sherman  Act  proportions.  The  Senate  Judiciary  report 
stated : 

*  *  *  The  intent  here,  as  in  other  parts  of  the  Clayton  Act,  is  to 
cope  with  monopolistic  tendencies  in  their  incipiency  and  well 
before  they  have  attained  such  effects  as  would  justify  a  Sherman 
Act  proceeding  (S.  Rept.  1775,  81st  Cong.,  2d  sess.,  pp.  4-5). 

When  a  company  possessing  the  tremendous  size  and 
power  of  the  General  Motors  Corp.  acquires  a  company  in 
another  field,  the  potential  danger  to  competition  is  not 
difficult  to  foresee.  An  examination  of  General  Motors' 
history  reveals  its  rise  to  dominance  in  two  particular  fields 
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studied  by  the  Subcommittee,  diesel  locomotive  and  buses, 
which  began  with  the  acquisition  of  other  companies.  Com- 
petition in  these  industries  today  is  extremely  limited.  Size 
affords  great  advantages.  In  the  case  of  both  diesel  locomo- 
tives and  buses,  this  size  was  employed  with  marked  results 
in  General  Motors'  market  position.  The  question  is — should 
public  policy  permit  the  Colossus  to  move  by  the  merger 
route  into  this  new  field,  exploit  the  advantage  of  its  size,  and 
eventually  achieve  market  domination?  Has  not  the  pattern 
of  the  General  Motors  growth  and  behavior  demonstrated 
the  real  possibility  of  such  a  development?  True,  very  sub- 
stantial and  well  established  companies  now  operate  in  the 
earth-moving  machinery  industry.  So  also  did  they  flourish  in 
other  industries  which  General  Motors  entered  and  later 
dominated. 

As  noted  above,  the  effects  of  General  Motors'  great  size 
and  attendant  power  have  already  been  manifested  in  the 
earth-moving  machinery  field.  The  tremendous  advertising 
outlay  for  "Powerama"  which  was  designed,  among  other 
things,  to  exploit  the  products  of  the  Euclid  division  will 
undoubtedly  have  its  effect  in  the  market  place.  These  effects 
cannot  be  adequately  measured.  The  association  of  the  Gen- 
eral Motors  name  with  Euclid  products  in  itself  will  con- 
tribute to  customer  desire  and  market  acceptance  for  such 
products.  These  are  advantages  which  stem  not  from  su- 
perior product  or  technology,  but  are  necessary  consequences 
of  size.  Must  the  public  wait  until  General  Motors'  Euclid 
Division  ultimately  obtains  a  dominant  position  in  this  indus- 
try before  the  Government  acts?  As  in  the  case  of  buses, 
irreparable  damage  to  free  competition  may  then  have  been 
accomplished  and  no  amount  of  Government  action  will  ever 
properly  remedy  the  situation. 

In  the  case  of  this  acquisition,  the  probability  of  the 
anticompetitive  effects  of  the  merger  is  not  visionary.  For 
one  thing,  Euclid  was  not  an  insignificant  factor  in  this 
industry  nor  was  it  in  the  position  of  a  failing  corporation. 
As  noted,  it  led  the  field  in  the  case  of  certain  important 
products  it  produced.  Euclid's  acknowledged  know-how, 
market  position,  and  a  personnel  combined  with  General 
Motors'  size  and  financial  power  constitutes  a  formidable 
threat  to  competition  in  the  earth-moving  machinery  field. 

The  anticompetitive  consequences  of  this  merger,  actual  or 
potential,  are  by  no  means  confined  to  these  less  easily  defined 
injuries  in  the  earth-moving  machinery  field.  Some  competi- 
tion was,  in  fact,  adversely  affected  when  General  Motors 
purchased  Euclid.  The  Cummings  Co.,  which  sold  over  50 
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percent  of  Euclid's  requirements  for  diesel  engines  found  its 
business  drastically  curtailed  by  the  acquisition.  Whether 
this  in  itself  is  sufficient  to  constitute  that  effect  upon 
competition  which  is  banned  by  the  act  only  the  courts  can 
determine  as  the  law  now  stands.  But  the  combination  of 
these  actual  and  potential  dangers  to  competition  might  be 
sufficient  justification  for  instituting  action  to  determine 
the  validity  of  this  merger.  Such  action  offered  the  oppor- 
tunity of  testing  the  meaning  of  the  new  law  in  areas  where 
little  light  presently  exists.  If  the  enforcement  agencies 
seriously  intend  to  promote  the  announced  congressional 
purpose  of  checking  concentration,  it  would  be  difficult  to 
envision  a  more  likely  case  than  an  important  acquisition 
by  General  Motors. 

G.    FINANCING  AND  INSURANCE  SUBSIDIARIES 

General  Motors  Acceptance  Corp.  (GMAC)  was  organ- 
ized in  1919  as  a  wholly  owned  subsidiary  of  General  Motors 
Corp.,  in  order  to  provide  needed  automobile  financing  and 
broaden  the  market  for  the  sale  of  General  Motors  cars  (VII, 
3039).  GMAC  is  today  the  only  automobile  finance  com- 
pany owned  by  an  automobile  manufacturing  company.  The 
corporation  over  the  years  has  functioned  in  a  manner  which 
has  broadened  the  market  for  its  parent  corporation  and  has 
placed  the  parent  corporation  in  a  stronger  economic  and 
competitive  position. 

At  the  time  of  the  formation  of  GMAC  in  1919,  there  was 
a  real  need  for  additonal  credit  facilities  in  connection  with 
the  merchandising  and  sale  of  automobiles.  During  the  first 
years  of  GMAC's  existence,  it  served  as  a  finance  company, 
only  to  the  extent  that  its  services  were  desired  by  the  indus- 
try and  the  public.  In  the  early  years,  the  dealers  did  not 
respond  to  the  services  provided  as  expected.  The  competing 
finance  companies  of  that  period  were  able  to  do  considerable 
business  with  General  Motors  dealers  (VII,  3039-40).  In 
1925,  General  Motors  decided  to  take  such  steps  as  were  nec- 
essary to  compel  its  dealer  organizations  to  use  the  financing 
facilities  of  GMAC.  Accordingly,  a  change  was  made  in  the 
GMAC  time  sales  plan.  An  addition  was  made  to  the  regular 
finance  charge  paid  by  car  purchasers,  called  a  dealers  re- 
serve, and  paid  out  at  stated  intervals  to  dealers.  The  osten- 
sible purpose  of  such  reserve  was  to  reimburse  the  dealer 
against  losses  occasioned  by  repossessions  by  reason  of 
GMAC  operating  as  a  recourse  company.  General  Motors 
felt  that  this  would  meet  competition  of  other  companies  in 
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the  finance  business  who  were  offering  service  on  a  non- 
recourse basis.  This  reserve  was  increased  over  the  years 
until  it  reached  20  percent  of  the  total  finance  charge  on  new 
cars  and  30  percent  of  the  total  finance  charge  on  used  cars. 
This  reserve  was  not  calculated  on  an  actuarial  basis,  but 
rather  was  based  upon  the  experience  of  the  subnormal 
dealer,  and  constituted  a  profit  to  the  average  dealer  which 
was  paid  for  by  the  car-buying  public.  The  real  purpose  of 
such  reserve,  according  to  the  testimony,  was  to  induce  Gen- 
eral Motors  dealers  to  use  the  recourse  financing  facilities  of 
GMAC  rather  than  plans  of  competing  finance  companies 
(VII,  3040). 

The  success  of  the  plan  instituted  by  the  General  Motors 
group,  including  the  cash  payments  and  coercion  of  dealers 
(VII,  3040-41),  to  obtain  all  or  as  much  as  possible  of  the 
financing  on  General  Motors  products  is  demonstrated  by 
the  results.  In  1924,  the  year  before  General  Motors  decided 
to  change  its  financing  policy  from  one  of  persuading  to  one 
of  coercing  its  dealers  to  use  the  financing  facilities  of  GMAC, 
this  company  secured  a  relatively  small  percentage  of  the 
total  fiancing  business  of  General  Motors  dealers.  As  a  re- 
sult of  the  programs  and  policies  inaugurated,  GMAC  even- 
tually received  approximately  75  percent  of  the  retail  time- 
sales  finance  business  of  General  Motors  dealers.  In  1925, 
GMAC  secured  17.6  percent  of  the  wholesale  financing  of 
General  Motors  dealers  as  compared  to  62.5  percent  of  such 
business  in  1938  (VII,  3041-42,  3148). 

On  May  27,  1938,  a  Federal  indictment  was  filed  against 
GMAC  and  certain  other  associated  corporations  and  in- 
dividuals, charging  these  defendants  with  violating  the  anti- 
trust laws  and  conspiring  to  monopolize  the  business  of 
financing  the  sale  of  automobiles,  both  new  and  used,  by 
forcing  and  inducing  General  Motors  dealers  to  use  the 
financing  facilities  of  GMAC.  The  financing  referred  to  was 
both  at  the  wholesale  and  retail  level.  Because  of  the  Gen- 
eral Motors  requirement  that  all  cars  sold  to  dealers  be  paid 
for  in  cash  before  shipment  to  dealers,  large  sums  of  money 
were  required  to  finance  purchases  by  dealers  at  wholesale. 
When  the  cars  were  retailed  to  the  ultimate  purchaser, 
GMAC  provided  cash  for  such  purchasers  to  buy  on  a  time- 
sales  basis  (VII,  3034). 

The  indictment  brought  against  General  Motors  alleged, 
among  other  things,  that  the  General  Motors  dealers  were 
being  coerced  in  various  ways  to  use  the  services  of  GMAC 
to  the  exclusion  of  other  automobile  finance  companies  and 
other  means  of  financing.  Among  the  means  alleged  to  have 
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been  used  to  compel  the  dealers  to  use  the  GMAC  facilities 
were :  The  cancellation  or  nonrenewal  of  dealers'  1-year  sell- 
ing agreements  and  threats  to  cancel  such  contracts ;  condi- 
tioning the  making  of  such  contracts  on  the  dealers'  promise 
to  use  the  facilities  of  GMAC;  discriminating  against  non- 
cooperative  dealers  by  shipping  cars  which  were  not  ordered 
during  the  periods  of  overproduction,  and  many  times  during 
the  periods  of  normal  production,  and  refusing  to  ship  cars 
during  the  periods  of  short  supply  or  normal  supply ;  shipping 
cars  of  different  type  style  and  design  from  those  ordered; 
shipping  excessive  quantities  of  parts  and  accessories ;  adver- 
tising by  the  factory  recommending  and  promoting  the  financ- 
ing facilities  of  the  factory  affiliated  finance  company;  and 
using  any  and  all  means  deemed  necessary  by  the  factory  to 
force  the  General  Motors  dealers  to  use  the  financing  facili- 
ties of  GMAC  (VII,  3034) .  There  were  various  other  matters 
alleged  in  the  indictment  going  to  the  discrimination  against 
independent  finance  companies  and  in  favor  of  GMAC  insofar 
as  the  General  Motors  product  was  concerned  (VII,  3035). 

According  to  the  charges,  the  combined  result  of  the 
coercion  imposed  upon  the  dealers,  and  the  discrimination 
directed  against  the  independent  finance  companies,  was  to 
give  GMAC  a  substantial  monopoly  of  both  the  wholesale 
and  retail  sales  finance  business  for  General  Motors  cars 
(VII,  3035).  On  November  16,  1939,  after  trial,  a  general 
verdict  of  guilty  was  returned  against  General  Motors  Corp. 
and  three  of  its  affiliated  companies  (VII,  3036). 

The  criminal  case  resulted  in  a  fine  only  amounting  to 
$20,000  (VII,  3038).  To  obtain  injunctive  relief  against  the 
practices  and  methods  of  operation,  and  the  monopolization 
of  the  market  as  described,  the  Department  of  Justice  on 
October  4,  1940,  filed  a  civil  suit  seeking  primarily  to  divorce 
GMAC  from  General  Motors  Corp.  (VII,  3036).  This  case 
was  settled  by  consent  decree  on  July  28,  1952.  Under  this 
decree  divorcement  was  not  obtained.  Injunctive  relief,  pro- 
hibiting General  Motors  from  coercing  and  otherwise  induc- 
ing dealers  to  use  GMAC,  was  contained  in  the  decree  (VII, 
3038). 

Previous  litigation  against  Ford  Motor  Co.  and  Chrysler 
Corp.  and  affiliated  companies  and  individuals  had  resulted 
in  a  complete  separation  of  these  concerns  from  their  finance 
affiliates  (VII,  3033-36).  Hence,  years  of  antitrust  litigation 
aimed  at  freeing  the  market  from  monopolistic  control  re- 
sulted in  the  largest  company  in  the  business  ending  up  in  a 
stronger  competitive  position  than  it  had  ever  enjoyed.  It 
would  appear  that  these  antitrust  cases  have  had  little,  if 
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any,  substantial  effect  upon  the  volume  of  business  being 
obtained  by  GMAC,  or  the  opening  up  of  the  General  Motors 
market  to  competing  finance  companies. 

In  1925,  the  income  of  GMAC  was  §2,356,000 ;  by  1937, 
it  had  increased  to  $14,592,000  (VII,  3042).  According  to 
the  1954  annual  report  of  GMAC  the  company  had  total 
current  assets  of  §2,617,256,371,  and  total  assets,  including 
investment  in  Motors  Insurance  Corp.  at  book  value,  of 
$2,651,691,802.  In  1954,  gross  income  of  §215,232,197,  and 
net  of  §33,833,771  was  reported.  The  same  annual  report 
shows  a  cash  dividend  paid  of  §20  million;  number  of  ac- 
counts outstanding  as  3,485,000 ;  number  of  GMAC  employees 
9,407,  and  number  of  GMAC  branch  offices  as  287. 

GMAC  is  by  far  the  largest  automobile  finance  company 
in  the  automobile  time  finance  sales  business  and  is  as 
large  as  375  of  its  competitors  combined  (VII,  3125-3126, 
3136,  3143,  3149 ) .  Its  total  overall  market  position,  including 
both  the  General  Motors  product  and  the  product  of  all 
other  automobile  companies,  amounts  to  about  34  percent 
of  all  of  the  automobile  time  financing  business  done  by 
finance  companies,  as  distinguished  from  the  automobile 
finance  business  done  by  banks,  credit  unions,  etc.  (VII, 
3073,  3075,  3129,  3130).  "Thus,  it  has  approximately  34  per- 
cent of  the  entire  business  done  by  all  automobile  finance 
companies,  whose  total  business  equals  about  53  percent  of 
the  total  automobile  finance  market.  According  to  a  state- 
ment of  Charles  D.  Stradella,  December  9,  1955,  the  balance 
of  the  finance  market  is  handled  approximately  as  follows : 
37  percent  by  banks  throughout  the  United  States  and  10 
percent  by  credit  unions,  small  loan  companies,  and  auto- 
mobile dealers  who  have  their  own  funds  and  do  not  need 
financing  provided  by  a  finance  company. 

The  record  clearly  shows  that  insofar  as  financing  is  con- 
cerned, there  is  a  General  Motors  market  and  a  non-General 
Motors  market,  and  that  GMAC  effectively  controls  the 
General  Motors  market  to  the  exclusion  of  other  finance  com- 
panies and  banks  (VII,  3090).  Xone  of  the  competing 
finance  companies  has  been  able  effectively  to  operate  to 
any  large  extent  in  the  General  Motors  market,  either  at 
wholesale  or  retail  (VII,  3072,  3149-3151). 

The  competitive  condition,  or  lack  thereof,  thus  created 
must  be  approached  from  two  points  of  view : 

(a)  The  competitive  advantages  over  other  car  manu- 
facturers accruing  to  General  Motors  Corp.  by  reason  of  its 
ownership  and  control  over  the  financing  of  automobiles 
through  GMAC;  and 
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(b)  The  competitive  advantage  of  GMAC  over  other 
finance  companies  by  reason  of  the  ownership  of  GMAC 
by  General  Motors  and  close  affiliation  with  General  Motors. 

General  Motors  is  primarily  an  automobile  manufactur- 
ing concern,  the  largest  in  the  world.  GMAC  is  a  method 
of  underwriting  the  sale  of  General  Motors  cars,  and  in  so 
doing  passing  much  of  the  risk  of  nonpayment  on  to  the 
selling  dealer.  Where  other  finance  companies  have  primary 
responsibilities  to  their  stockholders  who  do  not  manufac- 
ture cars,  GMAC  is  wholly  owned  by  a  stockholder  whose 
major  aim  is  to  sell  automobiles. 

In  June  1954,  according  to  Mr.  Stradella,  president  of 
GMAC,  an  analysis  of  GMAC's  receivables  indicated  down- 
payment  under  one-third  of  the  purchase  price  constituted 
17  percent  of  new  car  retail  transactions.  By  October  1955, 
this  had  increased  to  30  percent.  The  average  term  of  the 
financing  increased  from  24.4  months  to  28.5  months  be- 
tween these  two  periods.  In  March  1954,  GMAC  in  a  policy 
announcement  declared: 

GMAC's  current  experience  shows  that  where  downpayments 
on  new  cars  are  less  than  one-third,  repossessions  are  dispropor- 
tionately higher,  as  dealers  are  well  aware  (VIII,  3999). 

Yet,  within  a  relatively  short  time  thereafter,  GMAC's 
policies  were  changed  so  that  the  number  of  transactions 
within  this  one-third  downpayment  category  almost  doubled 
percentagewise.  General  Motors  either  was  losing  a  share 
of  its  market  and  was  forced  to  offer  more  liberal  terms,  or 
GMAC's  policies  were  suddenly  changed  to  adjust  to  the 
parent  corporation's  policy  of  forcing  cars  onto  the  market. 
Whichever  was  the  reason,  GMAC  has  indicated  flexibility  in 
policy  and  this  flexibility  is  at  the  convenience  of  the  parent 
corporation,  to  be  used  as  seen  fit. 

As  noted  above  GMAC  operates  primarily  as  a  recourse 
company.  This  means  that  although  the  financing  is  supplied 
to  the  purchaser  by  GMAC  the  selling  dealer  has  ultimate 
responsibility  for  payment  to  GMAC.  In  other  words,  if  the 
purchaser  does  not  make  his  time  payments  the  car  is  re- 
possessed by  GMAC  and  returned  to  the  selling  dealer  who 
must  pay  GMAC  the  balance  due.  Thus  the  General  Motors- 
GMAC  combine  can  lower  credit  terms,  dispose  of  a  greater 
number  of  automobiles,  reap  a  larger  manufacturing  profit, 
and  pass  the  greater  credit  risk  directly  to  the  selling  dealer. 

M.  H.  Yager,  a  dealer-witness  who  appeared  before  the 
subcommittee  pointed  out  that: 
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By  far  the  most  dangerous  sand  that  current  automobile 
volume  has  been  building  on  is  the  outright  misuse  of  credit 
(VII,  3453). 

Mr.  Yager  continued: 

The  vulnerability  of  our  (the  dealer)  position  is  increasing 
and  until  such  time  as  these  cars  are  fully  paid  for,  which  is  up 
to  3  years  from  the  time  of  sale,  we  cannot  with  certainty  determine 
what  our  profit,  if  any,  is  on  a  certain  car  *  *  *.  Contrasted  with 
our  problems,  GM  does  all  its  automobile  business  with  dealers 
on  a  strictly  c.  o.  d.  basis  (VII,  3455). 

During  the  6  months  ended  June  30,  1955,  GMAC  pro- 
vided $2,767,504,737  for  wholesale  financing  of  General 
Motors  automobiles.  The  figure  for  the  whole  of  1954  was 
$3,606,119,054.  At  retail,  the  dollar  volume  for  the  6  months 
ended  June  30,  1955,  was  $1,012,305,460  for  new  automobiles, 
and  $487,661,208  for  used  automobiles.  For  1954,  the  figures 
were  $1,387,223,097  for  new  automobiles  and  $770,502,089 
for  the  used  product  (GMAC's  answer  to  Subcommittee 
questionnaire  October  10,  1955).  The  importance  of  such 
controlled  financial  facilities  cannot  be  overemphasized.  As 
M.  B.  Casler,  Chrysler  dealer,  stated,  the  public  "will  buy 
where  they  can  get  the  terms  that  will  fit  their  pocketbook" 
(VII,  3104).  The  witness  noted:  "Many  people  feel  that  one 
make — of  the  Big  Three,  anyway — is  as  good  as  another," 
and  the  financing  terms  are  all  important.  The  witness  said 
that  as  a  result  of  a  slight  relaxing  of  terms  by  GMAC  in  the 
early  part  of  1955,  he,  as  a  dealer  for  a  competitive  make  of 
car,  was  placed  at  a  disadvantage  and  was  unable  to  make 
sales  that  he  would  otherwise  have  closed  (VII,  3104).  Mr. 
Casler  saw  the  problem  this  way: 

A  man  will  come  in  with,  say,  a  1950  model  used  car  to 
trade  in,  and  he  has  no  cash ;  that  has  got  to  be  the  downpayment. 
And  so,  if  we  can  find  a  finance  company  that  will  take  that  as 
a  downpayment,  then  we  can  make  a  sale ;  if  we  can't,  we  have  to 
miss  the  sale. 

The  witness  was  asked : 

Generally  speaking,  are  the  terms  in  your  area  provided  by 
CIT,  whom  you  said  provided  most  of  your  financing,  and  the 
GMAC  through  dealers,  comparatively  competitive? 

Mr.  Casler: 

They  always  have  been,  until,  I  would  say,  the  early  part  of 
this  year.  And  at  that  time,  my  salesmen  kept  coming  to  me  and 
telling  me  that  they  weren't  competitive,  that  they  were  losing 
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deals  because  they  couldn't  finance  them.  And  at  first  I  didn't 
believe  it,  and  then  I  checked  into  it  and  found  that  we  were  losing 
some  deals  to  GMAC,  to  General  Motors  dealers,  who  were 
taking  terms  that  we  were  unable  to  take  through  CIT  or  through 
Associates,  or  any  of  the  other  finance  companies  with  which  we 
did  business. 

I  checked  then  with  other  dealers,  found  that  the  same  was 
happening  to  them,  and  so  I  talked  to  some  of  the  General  Motors 
dealers  to  find  out  about  it,  and  they  had  noticed  it — I  mean,  there 
had  been  a  marked  change  in  the  attitude  of  GMAC,  and  they  were 
taking  paper  that  in  the  past  they  haven't  taken. 

Now,  that  coincides  with  the  date  that  Ford  outsold  Chevrolet, 
or  at  least  Ford  outsold  them  last  year.  And  this  year,  of  course, 
Chevrolet  overcame  that.  And  some  of  the  dealers  *  *  *  told  me 
that  their  factory  aimed  at  doing  just  that. 

Hence,  as  a  competitive  weapon,  GMAC  places  General 
Motors  in  a  position  unique  in  the  industry,  and  gives  it  an 
advantage  over  all  of  its  competitors,  not  the  least  of  which 
is  the  substantial  profit  turned  into  the  General  Motors 
coffers  by  this  very  useful  subsidiary. 

The  competitive  advantages  of  GMAC  over  other  finance 
companies  by  reason  of  GMAC's  affiliation  with  General 
Motors  would  appear  to  be  obvious.  One  witness  stated 
that  because  of  the  relative  economic  position  occupied  by 
the  dealer  as  compared  to  that  of  the  General  Motors  factory, 
the  slightest  suggestion  on  the  part  of  the  factory  would  be 
effective  in  getting  the  dealer  to  use  the  financing  facilities 
of  GMAC,  to  the  exclusion  of  all  independent  finance  com- 
panies in  the  business  (VII,  3045).  It  would  seem  that  by 
the  very  nature  of  the  relationship,  GMAC  has  a  tremendous 
advantage  with  the  General  Motors  dealers  insofar  as  pro- 
moting the  GMAC  financing  is  concerned.  Considerable 
emphasis  is  placed  on  the  family  relationship  of  all  com- 
ponents of  the  General  Motors  group,  and  the  desirability  of 
close  association  of  its  members. 

The  ability  of  GMAC  to  sell  financing  at  a  lower  rate,  if 
it  so  desires,  by  reason  of  its  affiliation  with  General  Motors 
is  an  additional  and  real  competitive  advantage  in  the  financ- 
ing field.  On  this  last  point,  a  number  of  witnesses  testified 
that  GMAC,  by  reason  of  its  affiliation,  did  have  many  cost- 
saving  advantages  over  independent  finance  companies  (VII, 
3045,  3076-77,  3079-80,  3099,  3114,  3119,  3141-42,  3146,  3152). 
R.  Walter  O'Keefe,  president,  Southwestern  Investment  Co., 
stated : 

Due  to  their  money  cost,  because  of  their  tremendous  borrow- 
ing power,  strength,  influence,  they  can  operate  much  cheaper 
than  we  can  (VII,  3114). 
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In  answer  to  Mr.  O'Keefe's  testimony,  GMAC  submitted 
figures  to  show  that  the  interest  rates  which  it  paid  on  bor- 
rowed funds  were,  in  some  instances,  higher  than  paid  by  its 
principal  large  competitors.  However,  Mr.  O'Keefe  was 
describing  total  money  costs  in  relation  to  the  return  on 
invested  capital. 

Since  GMAC  is  able  to  obtain  money  by  public  borrowings 
on  a  basis  of  approximately  $95  of  borrowed  money  to  every 
§5  of  G  MAC's  equity  because  of  its  affiliation  with  General 
Motors  (VII,  3106),  while  independent  finance  companies 
have  to  obtain  funds  with  which  to  compete  on  a  borrowing 
basis  of  approximately  §30  to  every  $5  of  invested  capital 
(VII,  3131-35),  it  is  apparent  that  GMAC  can  operate  on  a 
lower  money  rate  of  return  and  still  make  the  same  yield  on 
its  equity  capital  as  any  of  its  competitors.  Money  is  the 
inventory  of  the  financing  business.  The  higher  the  borrow- 
ing ratio  the  better  the  competitive  position  of  the  company 
able  to  obtain  such  ratio.  It  would  appear  from  this  that 
GMAC's  advantage  on  this  point  is  directly  attributable  to 
its  affiliation  with  General  Motors  (VII,  3119). 

Having  a  lower  money  cost  by  reason  of  affiliation  ob- 
viously places  GMAC  in  a  better  competitive  position.  Mr. 
O'Keefe  testified  that  GMAC  is  always  in  a  position  to  fix 
industry  terms  and  conditions  under  which  sales  on  a  time 
basis  are  made  to  the  public  and  the  competitive  areas  within 
which  independent  finance  companies  must  conduct  their 
business  (VII,  3120).    As  another  witness  stated: 

*  *  *  In  the  market  place  you  have  to  meet  the  terms  that  are 
established  by  the  bigger  companies  (VII,  3083). 

For  the  reasons  enumerated,  it  was  asserted  that  the 
only  limitation  on  GMAC  insofar  as  market  coverage  is  con- 
cerned is  its  own  decision  as  to  how  much  of  the  market  it 
desires  and  the  availability  of  capital  (VII,  3049,  3090, 
3100). 

Witnesses  pointed  to  the  difficulty  of  independent  finance 
companies  in  obtaining  approval  from  General  Motors  to 
permit  them  to  provide  wholesale  financing  to  General  Motors 
car  dealers,  as  evidence  that  General  Motors  uses  its  power 
and  market  position  to  assist  GMx4C  to  keep  to  itself  the 
financing  and  insurance  business  of  General  Motors  dealers. 
The  record  discloses  that  after  a  General  Motors  dealer  has 
agreed  to  use  an  independent  finance  company  for  wholesale 
financing,  necessary  approval  by  General  Motors  of  the 
finance  company  and  its  financial  paper  is  sometimes  long 
delayed  and  difficult  to  obtain.  One  witness  testified  on  this 
point : 
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It  was  brought  out  here  in  the  testimony  yesterday  that  the 
practice  in  the  automobile  business  is  for  the  dealer  to  establish 
an  arrangement  with  the  finance  company  to  pay  for  his  auto- 
mobiles at  the  factory  for  him  and  release  the  cars  for  shipment. 
The  finance  company  provides  that  money  which  the  dealers  don't 
have  or  don't  want  to  provide,  and  the  dealer  pays  the  finance 
company  when  he  sells  the  automobiles  off  his  floor. 

*         *         * 

Now,  we  have  arrangements  with  the  various  factories  under 
which  we  establish  our  wholesale  paying  arrangements  for  the 
various  dealers.  With  the  other  factories  such  as  Ford,  Chrysler, 
American  Motors,  Nash-Hudson,  Studebaker-Packard,  those  ar- 
rangements work  very  smoothly. 

We  set  them  up,  complete  them  in  each  case  with  very  little 
difficulty,  and  very  little  time  is  required.  In  the  case  of  General 
Motors,  it  is  very  difficult. 

Their  policies  and  procedures  make  it  very  difficult  for  our 
company  to  establish  those  arrangements  in  the  first  place.  There 
is  considerable  delay  involved. 

With  the  other  factories  we  can  complete  an  arrangement  in  a 
matter  of  2  or  3  days,  or  not  over  a  week.  Sometimes  in  emer- 
gencies we  can  even  get  on  the  phone  and  complete  them  in  a 
matter  of  hours.  But  in  General  Motors  it  requires  about  a  mini- 
mum of  3  weeks,  and  in  some  cases  it  has  required  months  to  get 
the  arrangements  established  and  completed  and  get  them  to  ac- 
cept and  approve  it  (VII,  3114-3115). 

There  is  testimony  in  the  record  that  an  effort  is  made  by 
GMAC  to  dissuade  the  dealer  from  using  the  services  of  the 
independent  company  while  the  approval  of  General  Motors 
to  the  transaction  is  pending  (VII,  3115,  3124).  If  true,  such 
activities  are  in  violation  of  the  spirit  of  the  consent  decree, 
if  not  of  its  direct  prohibitions. 

General  Motors  also  provides  a  market  for  GMAC's  vast 
and  lucrative  insurance  business.  This  is  comparable  to  the 
captive  market  furnished  GMAC  for  its  finance  business. 
GMAC  has  two  wholly-owned  insurance  companies,  Motors 
Insurance  Corp.  (MIC)  and  General  Exchange  Insurance 
Corp.  ( GEIC ) .  These  are  respectively  the  largest  and  the  fifth 
largest  automobile  insurance  companies  in  the  United  States. 
When  a  General  Motors  dealer  provides  a  customer  with 
GMAG  financing,  the  normal  procedure  is  for  the  buyer  also 
to  purchase  insurance  through  one  of  the  General  Motors 
controlled  companies.  In  some  40  States,  General  Motors 
dealers  are  licensed  agents  for  these  GMAC  subsidiary  com- 
panies, and  receive  commissions  from  insurance  sales.  This 
provides  one  of  the  various  forms  of  financial  incentives  off- 
ered to  the  General  Motors  dealers,  at  no  cost  to  General 
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Motors,  to  get  the  dealers  to  use  and  promote  the  General 
Motors  "family."  It  is  an  example  of  the  use  of  family  or- 
ganizations in  a  competitive  market  to  achieve  the  domina- 
tion and  control  of  a  related  or  nonrelated  type  of  business 
activity  (VII,  3127-3128).  The  condition  was  brought  about 
in  the  following  manner : 

Some  years  ago,  GEIC  based  its  insurance  charges  on  75 
percent  of  the  manual  rates  used  by  other  insurance  com- 
panies, and  these  lower  rates  were  the  rates  paid  by  the  con- 
sumer as  a  part  of  the  GMAC  financing  package.  Beginning 
about  1939,  when  Motors  Insurance  Corp.  was  organized, 
General  Motors  began  the  policy  of  shifting  coverage  to 
Motors  Insurance  Corp.  with  full  manual  cost  to  the  con- 
sumer, but  with  the  added  25  percent  going  to  the  dealer  as 
a  commission  for  the  sale  of  such  insurance  (VII,  3127-3128) . 
Statistical  information  supplied  by  General  Motors  to  the 
Subcommittee  discloses  that  of  748,481  General  Motors  neAV 
cars  financed  by  GMAC  in  1954,  611,515  were  insured  by 
either  one  of  the  GMAC  insurance  companies.  Insurance 
was  written  on  100,835  units  sold  by  GM  dealers  but  not 
financed  by  GMAC,  and  1,401,154  used  automobiles  sold  by 
the  company's  dealers  were  insured  by  the  family  companies. 
The  statistical  information  supplied  is  set  forth  in  the  record 
(VIII,  app.  B,  XXXIV). 

This  competitive  situation  was  summed  up  by  Thomas 
W.  Rogers,  executive  vice  president,  American  Finance  Con- 
ference, in  the  following  language: 

This  integrated  use  of  family  organizations  permits  shifts  or 
changes  in  market  pricing  and  sales  practices,  and  tactics,  such  as 
the  upping  or  lowering  of  finance  and  insurance  charges  in  unison, 
or  in  various  combinations  which  could  not  be  done  by  independent 
or  nonfactory  affiliated  sales  financing  organizations  not  having 
such  integrated  organization. 

*         *         * 

This  manufacturing-financing-insurance  combination  through 
family  corporations  integrated  as  to  sales,  marketing,  and  policy 
practices,  represents  an  economic  combination  difficult — and  some- 
times impossible — for  the  independent  sales  finance  companies  to 
compete  with  on  a  direct  basis,  and  as  we  have  said,  permits  the 
GM  management  to  shift  its  marketing,  financing,  or  insurance 
practices  in  the  several  areas  to  suit  the  overall  objectives  of  the 
GM  top  management  as  of  the  moment  of  consideration  (VII, 
3128). 

Testimony  in  the  record  discloses  that  should  damage 
occur  to  a  car  during  the  life  of  the  policy  written  by  one  of 
the  General  Motors  insurance  companies,  an  effort  is  made 
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by  the  adjusters  for  these  companies  to  have  the  car  repaired 
by  a  General  Motors  dealer  who,  of  course,  uses  only  General 
Motors  parts.  This  removes  from  the  competitive  market  and 
places  within  the  General  Motors  group  another  field  of  eco- 
nomic endeavor,  namely,  the  repair  and  replacement  of  auto- 
mobile parts  damaged  as  a  result  of  accidents  and  paid  for  by 
the  insurance  company. 

The  witnesses  on  this  point  were  representing  independent 
automobile  repair  shops.  Their  complaint  was  that  such 
repair  shops  were  foreclosed  from  all  work  arising  out  of 
accidents  to  General  Motors  cars  insured  by  GMAC's  in- 
surance corporations.    Reginald  J.  Holzer  stated: 

There  is  a  realization  that  the  independent  auto  repair  shop  is 
systematically  being  mowed  down  in  a  coordinated  crossfire  be- 
tween GM  and  its  subsidiary  insurance  companies  (VII,  3061). 

Mr.  Holzer  continued: 

We  charge  that  General  Motors  Corp.  is  conspiring  to  estab- 
lish a  monopoly  in  the  automotive  repair  business  (VII,  3062). 

Darrell  Blakeslee,  a  former  adjuster  for  Motors  Insurance 
Corp.,  discussed  in  an  affidavit  the  efforts  made  by  the  in- 
surance adjusters  for  the  General  Motors  insurance  com- 
panies to  make  sure  that  any  automobiles  insured  by  said 
companies  were  not  repaired  or  worked  on  by  an  independent 
repair  shop,  but  were  returned  to  a  General  Motors  dealer. 
According  to  the  affidavit,  employees  of  the  insurance  com- 
panies are  actually  trained  in — 

the  subleties  and  techniques  of  getting  your  assureds  *  *  *  to  take 
their  cars  back  to  the  selling  dealer  for  repairs — never  to  an  inde- 
pendent repair  shop  *  *  *  (vii,  3063). 

He  further  stated: 

In  all  my  time  with  MIC,  I  don't  think  that  more  than  one- 
tenth  of  1  percent  of  the  cars  I  adjusted  wound  up  in  independent 
shops,  and  then,  only  after  a  great  lapse  of  time  (VII,  3063). 

One  witness,  in  describing  the  amount  of  business  removed 
from  the  competitive  market  in  the  manner  described  above, 
stated : 

When  one  bears  in  mind  that  these  subsidiary  companies 
[Motors  Insurance  Corp.  and  General  Exchange  Insurance  Corp.] 
received  over  $186,349,000  in  premiums  in  1953  and  $168,098,000 
in  premiums  in  1954,  one  can  quickly  imagine  the  impact  of  the 
removal  of  their  claims  for  repairs  from  the  competitive  repair 
market  (VII,  3064). 
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In  a  statement  to  the  Subcommittee,  L.  L.  Lukes,  president 
of  Motors  Insurance  Corp.  and  General  Exchange  Insurance 
Corp.,  denied  the  type  of  outright  coercion  referred  to  above, 
but  he  did  concede  that  wherever  possible  the  insurance  com- 
panies do  attempt  to  have  the  cars  repaired  by  the  selling 
dealers  and  stated  that  in  a  given  area,  out  of  approximately 
600  claims,  73.7  percent  took  their  damaged  cars  to  the  selling 
General  Motors  dealer,  14.7  percent  agreed  to  have  the  dam- 
aged car  returned  to  the  selling  dealer  when  the  MIC-GEIC 
adjuster  requested  permission  to  do  so,  and  11.6  percent 
''preferred"  to  have  cars  repaired  in  a  repair  shop,  not  that 
of  a  General  Motors  dealer  (VII,  3916). 

Here,  then,  it  is  alleged,  is  another  area  where  the  power 
and  combined  strength  of  General  Motors  is  effectively  used 
to  the  detriment  of  smaller  competitors  in  a  major  market 
area.  Regardless  of  whether  coercion  is  or  is  not  used  in 
obtaining  this  business  initially,  it  is  certainly  clear  that 
General  Motors  and  affiliated  companies,  because  of  size  and 
market  position,  are  able  to  control  business  because  of  this 
affiliation  and  for  reasons  having  little  relation  to  superior 
product  or  service.  Excessive  integration  may  in  and  of 
itself  work  to  the  detriment  of  competition. 

As  was  stated  by  Thomas  W.  Rogers,  such  a  condition — 
manufacturer-financer-insurer — gives  to  General  Motors  an 
economic  power  that  may  be  utilized  at  will  to  the  extent 
desired  in  order  to  achieve  the  aims  of  General  Motors  with 
reference  to  whatever  policy  of  manufacture  and  sales  dis- 
tribution it  may  desire  to  set  up.  Mr.  Rogers  further  stated 
that  there  is  no  other  automobile  company  with  sufficient 
economic  power  to  counteract  General  Motors,  and  that  if 
General  Motors  were  to  decide  that  it  wants  at  all  costs  to 
get  on  top  of  Ford,  it  has  within  GMAC  an  instrumentality 
that  could  be  used  to  accomplish  the  purpose,  even  to  the 
extent  of  putting  every  single  independent  sales  finance  com- 
pany out  of  business  in  this  country  (VII,  3147-3148,  3120). 
The  witness  concluded  that  at  the  present  time,  insofar  as 
the  financing  field  alone  is  concerned,  the  independent  com- 
panies have  not  been  able  effectively  to  compete  in  the  Gen- 
eral Motors  market  with  GMAC  (VII,  3151,  3153). 

Consumer  automobile  credit  has  reached  an  all-time  level 
of  almost  $14  billion,  and  is  a  vital  factor  in  car  sales.  Gen- 
eral Motors  Acceptance  Corp.'s  financial  activities  are  such 
as  to  affect  the  entire  financial  fabric  of  the  country.  It  has 
deposits  and  credit  lines  with  588  banks  located  in  all  but 
one  State  and  in  289  cities  (VIII,  4024).  GMAC's  borrow- 
ings are  enormous.  It  is  close  to  or  at  the  statutory  lending 
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limits  of  many  of  the  major  commercial  banks  today.  This 
raises  the  interesting  question  as  to  whether  GMAG  is  too 
big.  It  has  had  to  raise  its  medium-  and  long-term  debt  at  a 
time  when  interest  rates  are  rising  because  of  the  statutory 
lending  limits  of  banks.  Mr.  Stradella  offered  a  comparison 
of  the  annual  interest  cost  burden  of  GMAC  and  other  finance 
companies  which  indicated  that  GMAC's  costs  were  actually 
higher  than  those  of  its  major  competitors.  A  reasonable 
inference  from  such  a  comparison  would  be  that  GMAC  may 
be  larger  than  optimum  size — certainly  its  interest  costs  are 
higher  because  of  its  size.  The  fact  that  it  maintains  its 
market  position  despite  these  increased  costs  further  fortifies 
the  view  that  GMAC  operates  successfully  because  it  has 
partially  insulated  itself  from  the  competitive  thrust  by  rea- 
son of  the  protected  market  in  which  it  operates  due  to  its 
affiliation  with  General  Motors.  We  are  therefore  back  to 
the  major  question,  what  is  the  primary  responsibility  of 
GMAC — manufacturing  and  sales  or  finance,  and  whether  or 
not  the  problem  can  ever  be  solved  short  of  complete  separa- 
tion of  General  Motors  and  GMAC. 

H.    GENERAL  MOTORS  AND  ITS  DEALERS 

That  aspect  of  General  Motors'  operation  which  produced 
the  greatest  number  of  complaints  involved  factory-dealer  re- 
lations. When  it  became  known  the  Subcommittee  was  mak- 
ing a  study  of  General  Motors,  wires,  letters,  phone  calls  and 
personal  complaints  from  dealers  and  their  organizations 
poured  in  to  the  Subcommittee  from  all  over  the  country, 
urging  legislative  action. 

Among  the  major  problems  of  our  economy  are  the  rela- 
tionships between  the  large  buyer  and  many  sellers  and  the 
large  seller  and  many  buyers.  The  latter  characterizes  the 
relationship  between  the  manufacturer  of  automobiles  and 
the  automobile  dealer.  General  Motors  as  the  largest  manu- 
facturer in  the  United  States  deals  with  about  18,000  indi- 
vidual dealers  handling  its  passenger  cars  and  trucks.  A 
relationship  in  which  all  the  economic  power  rests  with  one 
party  lends  itself  to  inequities. 

Another  subcommittee  of  the  Senate  has  been  set  up  for 
the  specific  purpose  of  studying  factory-dealer  relations  in 
the  automobile  industry.  Therefore,  it  was  the  original  inten- 
tion of  this  Subcommittee  to  concentrate  upon  the  problems 
arising  from  or  related  to  the  size  of  General  Motors  and  to 
give  limited  attention  to  dealer  problems,  leaving  such  mat- 
ters to  the  special  subcommittee  of  the  Interstate  and  For- 
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eign  Commerce  Committee.  However,  it  quickly  became  ap- 
parent that  the  complaints  of  the  dealers  were  directly  related 
to  the  question  of  size  and  power  and  the  alleged  abuse  of 
such  power. 

While  it  appeared  the  dealer  problems  were  common  to 
all  the  automobile  manufacturers,  there  was  evidence  that 
the  largest  producers  were  the  principal  offenders.  Further- 
more, the  current  agitation  of  General  Motors  dealers  was 
intensified  by  the  bitter  contest  between  Ford  and  General 
Motors  for  leadership.  This  struggle  between  the  two  titans 
in  the  industry  culminated  in  the  vigorously  aggressive  sales 
campaigns  of  1953, 1954,  and  1955.  The  sales  results  achieved 
at  the  height  of  this  struggle  are  truly  amazing.  In  1954 
General  Motors  new  passenger  car  registrations  totaled 
2,806,595.  But  in  1955  these  results  are  dwarfed  by  an  in- 
crease in  sales  of  more  than  40  percent. 

The  testimony  adduced  concerning  the  techniques  em- 
ployed to  achieve  market  penetration  and  the  resulting  con- 
sequences to  dealers,  indicates  the  perils  to  dealers  incident 
to  this  type  of  competition.  This  contest  for  market  preemin- 
ence between  General  Motors  and  Ford  dramatized  that  the 
"independence''  of  the  dealer  is  more  theoretical  than  real. 
Being  completely  dependent  upon  the  factory,  his  position 
is  more  analogous  to  that  of  an  employee. 

Aggressive  merchandising  is  a  healthy  sign  of  competition 
and  can  produce  great  benefits  to  the  consumer,  but  when  con- 
ducted within  the  framework  of  a  system  which  gives  the 
manufacturer  a  whiphand,  the  dealer  is  made  to  bear  a  large 
share  of  the  burden  of  the  competitive  battle.  Dealer's  ex- 
perience from  1950  to  1954  was  a  continuous  decline  in  re- 
turn on  sales  according  to  data  submitted  by  the  National 
Automobile  Dealers'  Association.  In  1955  there  was  appar- 
ently some  recovery  in  dealers'  return.  General  Motors' 
reply  to  the  allegation  that  dealers  have  suffered  was  that 
dealer  profits  measured  as  a  return  on  net  worth  indicate 
dealers  have  done  well.  But  the  Corporation's  figures  sub- 
stantiated the  fact  that  its  dealers'  return  on  net  worth  con- 
tinuously declined  from  1950  through  1954. 

It  would  appear  that  while  General  Motors  was  aggres- 
sively seeking  greater  volume  and  surpassing  its  historical 
rate  of  return,  this  aggressiveness  was  displayed  in  the  form 
of  pressure  upon  dealers  to  offer  price  incentives  and  not  in 
reductions  in  factory  base  prices.  Dealers  were  being  re- 
quired to  make  the  price  concessions.  The  Subcommittee's 
attention  was  sharply  focused  upon  the  conditions  which 


438 

made  possible  such  a  situation.  The  heart  of  the  matter  ap- 
peared to  be  in  the  nature  of  the  dealer  franchise  and  the  in- 
equitable manner  in  which  it  permitted  the  manufacturer  to 
control  the  dealer's  economic  life. 

The  historical  relationship  between  the  automobile  manu- 
facturer and  his  dealers  has  been  fraught  with  friction.  Com- 
petition in  the  industry  has  to  a  great  extent  expressed  itself 
in  competition  among  dealers  on  price  and  among  manufac- 
turers in  product  and  dealer  organization.  The  effect  has 
been  to  reduce  dealer  earnings  in  periods  of  factory  pressure 
to  sell  cars.  Such  has  been  the  case  since  the  changeover  to 
buyer's  market  beginning  sometime  in  1953.  Since  standards 
of  profits  and  of  living  are  to  some  extent  based  upon  ex- 
perience, dealers  with  memories  of  lush  postwar  years  are 
restive  today. 

In  the  marketing  of  automobiles  a  distinctive  distributive 
system  has  been  developed.  The  complicated  nature  of  the 
product,  its  durability,  high  cost,  and  need  for  maintenance 
fand  repair  meant  that  the  automobile  had  to  be  sold  as  a 
specialty  item.  The  manufacturer  could  not  completely  dis- 
associate himself  from  the  product  after  sale.  Service  guar- 
anties and  the  need  for  replacement  parts  and  service  re- 
quired a  close  association  between  dealer  and  manufacturer. 

The  method  of  distribution  developed  in  the  automobile 
industry  was  also  greatly  influenced  by  capital  requirements. 
Distribution  requires  a  costly  retail  structure  and  manu- 
facturers were  notoriously  short  of  capital  in  the  early  days 
of  the  industry.  The  distribution  system  which  evolved  pro- 
vided both  capital  to  the  manufacturer  and  service  to  the 
purchaser.  Independent  wholesalers  were  found  who  assumed 
the  responsibility  for  marketing  automobiles  through  their 
own  dealerships  or  by  appointing  dealers  in  the  areas  of 
distribution  assigned  to  them.  Simultaneously  the  practice 
was  adopted  of  selling  cars  for  cash  only  and  in  many  cases 
requiring  deposits  against  future  delivery.  The  wholesale 
distributor  became  an  important  factor  in  the  distribution 
of  automobiles.  He  was,  however,  an  intermediary  between 
the  manufacturer  and  dealer  and  unsatisfactory  in  some  ways. 
To  the  manufacturer,  he  was  an  obstacle  to  control  over 
retailing  and  represented  additional  cost.  To  the  dealer  he 
represented  competition  since  invariably  he  sold  cars  at  re- 
tail as  well  as  wholesale. 

Automobiles  were  not  marketed  solely  through  whole- 
sale distributors.  The  Ford  Motor  Co.  early  in  its  history 
established  factory  branches  and  dealt  directly  with  its  re- 
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tailers.  Packard,  in  addition  to  its  sales  to  independent 
dealers,  was  at  one  time  a  significant  retailer  of  its  own 
product.  Many  firms  established  branches  and  retail  outlets 
or  used  various  systems  of  distribution  simultaneously. 

With  the  development  of  the  industry  and  its  product, 
and  with  the  decline  in  the  number  of  producers,  there  came 
an  increased  emphasis  upon  marketing.  The  manufacturer 
felt  the  need  to  control  the  merchandising  of  his  product, 
establish  standards  of  dealership  operations,  advertise  and 
carry  on  market  research.  For  these  operations  to  be  success- 
ful, direct  association  with  the  dealer  was  necessary  and  the 
wholesale  distributor's  function  became  a  positive  barrier  to 
successful  control  over  distribution. 

Displacement  of  the  wholesaler  began  quite  early,  although 
for  some  firms  he  remained  the  major  distribution  conduit 
until  the  recent  war.  Today,  however,  he  exists  as  an  im- 
portant factor  only  in  the  case  of  low-volume  car  lines  and  in 
foreign  operations.  The  manufacturer  today  generally  deals 
directly  with  the  retail  dealer. 

Simultaneously  with  this  development,  other  elements  of 
the  industry's  structure  changed.  The  number  of  producers 
declined,  thus  reducing  the  alternatives  open  to  dealers. 
While  the  number  of  car  lines  remains  high,  the  dealer  is 
limited  in  the  number  of  producers  whom  he  can  choose  to 
represent.  Secondly,  to  each  dealer  each  of  the  producers  is 
an  industrial  giant.  The  wholesale  distributor  perhaps  had 
economic  power  vis-a-vis  the  producer,  but  the  individual 
dealer  has  little.  Further,  the  use  of  the  used  car  injected  a 
new  note  into  the  characteristic  of  the  market.  The  manu- 
facturer contained  to  sell  his  product  for  cash,  but  the  dealer 
today,  8  times  out  of  10,  sells  a  new  car  for  cash  plus  a  trade- 
in,  and  in  every  second  sale  of  a  used  car  accepts  another 
trade-in  as  part  payment. 

Thus,  while  the  manufacturer  and  dealer  have  much  in 
common  in  their  desire  to  sell  the  major  product  of  the  in- 
dustry, the  structure  of  the  industry  contains  areas  of  con- 
flict. The  manufacturer  is  interested  in  his  total  sales  and 
the  dealer  in  his,  but  the  various  elements  comprising  their 
sales  are  not  the  same.  Because  of  trade-ins,  the  manufac- 
turer's total  sales  frequently  can  be  increased  at  the  expense 
of  the  dealer's.  Higher  trade-ins  increase  new  car  sales  but 
may  only  increase  used-car  inventory  for  the  dealer.  Both 
manufacturer  and  dealer  sell  parts  and  accessories.  The 
dealer,  however,  has  alternative  sources  for  such  items. 

To  the  manufacturer  of  the  dealership  is  a  sales  outlet  to 
be  judged  solely  on  its  efficiency  in  furthering  the  manufac- 
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turer's  interests.  He  demands  the  right  to  increase,  decrease, 
or  substitute  sales  outlets  as  he  deems  necessary.  The  dealer 
regards  himself  an  independent  businessman  and  his  fran- 
chise as  a  property  right,  the  loss  of  which  will  cause  him 
damage.  This  conflict  in  interest  is  between  parties  of  totally 
unequal  economic  power.  As  a  result,  the  manufacturer  has 
been  able  to  determine  arbitrarily  the  rules  by  which  the  two 
parties  conduct  their  business  affairs.  The  rules  are  incor- 
porated in  the  sales  agreement  which  the  manufacturer  has 
prepared  for  the  dealer's  signature. 

There  is  continual  conflict  between  the  manufacturer  and 
the  dealer  over  the  degree  of  control  exercised  by  the  former. 
General  Motors  is  insistent  that  it  needs  this  control  since 
its  products  reach  the  consuming  public  through  the  dealer- 
ships. The  dealer,  on  the  other  hand,  resents  the  control  and 
supervision  exercised  over  him. 

This  struggle  between  the  manufacturer  and  the  dealer 
has  precipitated  extensive  litigation.  The  only  successful 
suits  by  disaffected  dealers  have  been  those  based  upon  acts 
of  the  manufacturer  made  wrongful  by  State  or  Federal  law. 
Charges  of  antitrust  law  violations  offer  the  dealer  the  higher 
hopes  of  success,  but  the  need  for  proving  a  public  wrong 
and  establishing  other  difficult  requirements  frequently  de- 
feats such  actions  brought  under  these  laws.  Arbitrariness 
of  factory  action,  unfulfilled  promises  of  factory  agents,  sum- 
mary cancellation  and  dictatorial  factory  demands,  have  all 
been  held  insufficient  to  state  a  cause  of  action  based  on  the 
dealer  franchise.  Suits  grounded  in  equity  may  offer  more 
prospect  of  success. 

The  franchise  system  for  distribution  of  automobiles  has 
been  described  as  a  system  devised  by  the  automobile  manu- 
facturers to  secure  maximum  rights  with  a  minimum  of 
liability  (VII,  3193).  It  may  be  defined  as  an  agreement  by 
which  the  manufacturer  appoints  the  dealer  to  handle  his 
line,  and  the  dealer,  in  return  for  this  privilege,  agrees  to 
conduct  his  business  according  to  the  standards  and  desires 
of  the  manufacturer.  It  is  the  method  by  which  the  manu- 
facturer assures  himself  of  control  over  the  distribution  of 
his  product  in  what  amounts  to  quasi-integration  to  the  retail 
level  of  distribution.  The  manufacturer  can  maintain  this 
control  because  of  his  superior  economic  position  which  he 
retains  by  threat  of  franchise  termination. 

In  various  suits  in  the  past,  General  Motors  has  character- 
ized its  dealer  franchise  as  follows : 

1.    That  it  does  not  constitute  a  legal  contract ; 
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2.  That  it  lacks  mutuality,  and  represents  no  legally 
enforceable  obligation  on  the  part  of  the  seller  to  sell  or 
on  the  part  of  the  dealer  to  buy; 

3.  That  it  provides  that  the  dealer  shall  perform  to 
the  satisfaction  of  the  seller,  and  that  the  question  of 
satisfaction  is  for  the  seller  alone  to  determine; 

4.  That  no  damages  are  recoverable  by  the  dealer 
since  loss  of  profits  was  not  contemplated  by  the  parties ; 

5.  That  it  is  unenforceable  and  void  because  of  in- 
definiteness,  uncertainty,  and  lack  of  consideration;  and 

6.  That,  if  valid,  the  agreement  gives  the  factory  the 
right  to  terminate  at  will. 

With  few  exceptions,  the  courts  have  sustained  the  manu- 
facturer's interpretation  of  the  agreement,  and  the  courts 
have  held  that  dealers  fail  to  state  a  cause  of  action  when 
suit  is  brought  on  the  agreement  alone. 

Many  provisions  in  the  agreement  afford  opportunities  to 
the  manufacturers  to  take  unfair  advantage  of  the  dealers. 
In  commenting  upon  the  nature  of  the  selling  agreement 
the  court  in  8.  B.  HcM aster  v.  Ford  Motor  Co.  (3  F.  2d  469, 
p.  473)  stated  as  follows: 

*  *  *  they  are  entirely  within  their  rights  in  so  framing  their 
contract  to  carry  out  their  intention.  The  intention  of  the  parties 
in  the  absence  of  any  grounds  of  public  policy  must  prevail,  and 
their  intention  must  be  gathered  from  the  terms  of  the  contract 
itself. 

A  further  comment  in  the  same  case  clearly  states  the 
manufacturer's  contention  that  he  must  be  able  to  control 
his  dealers,  and  the  court's  view  that  the  dealer  willingly 
submits  in  order  to  secure  the  franchise: 

As  I  view  this  contract,  the  case  is  simply  this:  The  manu- 
facturer desires  to  sell  his  products  in  such  manner  only  that  his 
interest  may  be  promoted.  He  therefore  demands  as  part  of  the 
price  in  the  making  of  the  contract  that  the  person  to  whom  he 
sells  his  goods  shall  submit  to  certain  restrictions.  The  person 
desiring  to  buy  the  manufacturer's  goods  is  anxious  to  purchase 
them,  and  in  order  to  purchase  them  is  willing  to  submit  to  the 
conditions  and  restrictions  named  *  *  * 

The  position  of  the  courts  on  the  legality  of  the  selling 
agreement  does  not  indicate  that  they  approve  of  the  relation- 
ship. In  Ford  Motor  Co.  v.  Kirkmyer  Motor  Co.  (65  F.  2d 
1001,  p.  1006)  the  court  condemned  the  one-sided  character 
of  the  agreement  in  the  following  terms: 
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It  appears  that  the  plaintiff  has  been  disappointed  in  its  ex- 
pectations and  has  been  dealt  with  none  too  generously  by  the 
defendant;  but,  while  we  sympathize  with  its  plight,  we  cannot 
say  from  the  evidence  before  us  that  there  has  been  a  breach  of 
binding  contract  which  would  enable  it  to  recover  damages.  While 
there  is  a  natural  impulse  to  be  impatient  with  a  form  of  contract 
which  places  the  comparatively  helpless  dealer  at  the  mercy  of 
the  manufacturer,  we  cannot  make  contracts  for  parties  or  protect 
them  from  the  provisions  of  contracts  which  they  have  made  for 
themselves.  Dealers  doubtless  accept  these  one-sided  contracts 
because  they  think  the  right  to  deal  in  the  product  of  the  manu- 
facturer, even  on  his  terms,  is  valuable  to  them;  but,  after  they 
have  made  such  contracts,  relying  upon  the  good  faith  of  the 
manufacturer  for  the  protection  which  the  contracts  do  not  give, 
they  cannot,  when  they  get  into  trouble,  expect  the  courts  to  place 
in  the  contracts  the  protections  which  they  themselves  have  failed 
to  insert. 

In  Buggs  v.  Ford  Motor  Co.  (113  F.  2d.  618,  p.  619)  the 
court  stated : 

An  examination  of  its  terms,  which  are  many,  indicates  that  it 
was  dictated  by  the  manufacturer  at  Detroit,  and  drawn  by  its 
counsel  with  the  avowed  purpose  of  protecting  the  manufacturer 
to  the  utmost  and  granting,  if  any,  few  rights  to,  and  the  smallest 
possible  protection  of,  the  agent. 

It  is  one  which  affords  some  support  for  the  wisdom  and  the 
necessity  of  legislation  which  protects  the  weak  against  a  strong 
party  in  situations  like  the  instant  one. 

As  the  courts  have  stated,  dealers  have  failed  or  neglected 
to  insist  on  provisions  for  their  own  protection  and  have 
thereby  placed  themselves  at  the  mercy  of  the  manufacturer. 
Form  contracts  alone  frequently  reflect  complete  control  of 
negotiations  by  the  manufacturer  and  lack  of  bargaining 
power  on  the  part  of  the  dealer. 

In  the  course  of  the  hearings,  Charles  M.  Hewitt,  Jr., 
Assistant  Professor  at  Indiana  University,  traced  the  devel- 
opment of  the  franchise  agreements  and  submitted  support- 
ing data  including  the  views  of  courts  and  many  legal  writers. 
Professor  Hewitt  did  not  testify  about  any  particular  acts 
of  abuse,  but  confined  his  remarks  generally  to  the  franchise 
system  used  by  manufacturers. 

The  selling  agreement,  according  to  Professor  Hewitt 
(VII,  3225)  as  now  drawn  and  interpreted  by  the  courts, 
represents  a  legal  device  deviating  in  two  respects  from  the 
basic  principles  that  characterize  a  free  society  in  that: 

(1)   It  is  a  device  which  gives  a  small  group  in  society  (the 

manufacturers)    control    over   a   larger   group   in    society    (the 

dealers)  without  the  former  being  in  any  way  legally  accountable. 
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(2)   It  represents  an  example  of  a  type  of  a  private  govern- 
ment by  men  instead  of  law  (VII,  3225). 

The  control  exists  because  the  dealer  franchise  does  not 
represent  the  free  will  of  the  parties  as  do  ordinary  contracts. 
Professor  Hewitt  asserted  that  at  any  given  time  a  majority 
of  the  dealers  are  already  economically  committed  to  one 
manufacturer,  and  thus  have  no  practical  choice  but  to  accept 
any  terms  the  manufacturer  imposes.  By  way  of  illustra- 
tion, he  pointed  to  General  Motors'  change  from  a  continuing 
agreement  to  a  1-year  agreement.  The  dealers  objected  to 
the  change  but  had  no  choice  in  the  matter  because  their 
investment  committed  them  to  one  manufacturer  (VII, 
3203). 

Most  critics  of  the  factory-dealer  franchise  system  agree 
that  the  faults  of  this  system  are  directly  attributable  to  the 
superior  market  position  of  the  manufacturer.  The  economic 
strength  of  the  manufacturer  manifests  itself  in  two  prin- 
cipal ways : 

(1)  Control  and  supervision  over  the  dealer's  busi- 
ness. 

(2)  Power  to  terminate  or  to  refuse  to  renew  the 
dealer's  franchise. 

Threat  of  termination  which  the  manufacturer  holds  over 
the  dealer,  once  the  latter  commits  himself  to  the  require- 
ments for  entry  into  the  industry,  permits  the  manufacturer 
to  control  the  dealer  and  his  operations.  The  dealer  accepts 
this  relationship  in  the  expectation  that  it  will  be  profitable. 
He  later  can  reconsider  his  decision  only  with  the  knowledge 
that  his  business  is  specialized  in  nature  and  his  capital  not 
readily  transferable  to  alternative  uses.  The  threat  of  ter- 
mination, therefore,  makes  him  a  pliable  tool. 

Criteria  for  the  relationship  between  General  Motors  and 
its  dealers  are  determined  by  the  former.  They  are  sum- 
marized in  the  provision  of  the  franchise  which  states  that 
the  dealer  "shall  develop  the  territory  to  the  satisfaction  of 
the  seller"  (VIII,  app.  B,  XXIV).  What  constitutes  satis- 
factory performance  is  the  issue  on  which  General  Motors 
and  its  dealers  have  their  most  serious  disagreements. 

General  Motors  dealers  have  expressed  strong  resentment 
against  the  arbitrary  manner  in  which  General  Motors  exer- 
cises its  right  under  this  provision.  Rear  Adm.  Frederick  J. 
Bell,  executive  vice  president,  National  Automobile  Dealers 
Association,  testified  that  from  his  conversations  and  com- 
munications with  hundreds  of  dealers  throughout  the  coun- 
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try,  he  had  never  received  a  "satisfactory  definition  of  the 
term." 

As  a  matter  of  practice,  "satisfactory"  requires  the  deal- 
ers' fulfillment  of  factory  standards  regarding  sales  of  cars. 
"Penetration  of  market"  is  the  term  used  in  judging  dealers' 
performance.  "National  sales"  averages  in  the  various  price 
classes  are  used  as  criteria.  Pressure  is  exerted  upon  dealers 
to  measure  up  to  these  factory  standards ;  the  dealerships  of 
those  who  fail  are  terminated ;  those  whose  franchises  are  not 
terminated  are  subject  to  continued  pressure.  Such  pressure 
takes  the  form  of  visits,  telephone  calls,  and  letters  from  the 
zone  office.  Dealers  have  indicated  that  they  are  thus  in- 
duced to  take  automobiles  which  have  been  "tentatively  allo- 
cated" to  them.  The  following  correspondence  with  one 
dealer  indicates  how  allotments  to  the  zones  are  made,  and 
how,  in  turn,  the  zone  managers  set  certain  objectives  for 
the  dealers: 

Buick  Motor  Division, 
Cafritz  Building,  WasJiington  6,  D.  C,  February  21,  1955. 

*  *  *  Against  your  February  new-car  delivery  objective  of .  .      177 

You  have  delivered  in  20  days 95 

Balance  to  accomplish  through  Feb.  28  82 

We're  counting  on  you. 

Looks  like  will  have  to  put  on  a  big  push.   W. 

Yours  very  truly, 

W.  E.  Young, 

Zone  Manager 


Buick  Motor  Division, 
Cajritz  Building,  Washington  6,  D.  C,  March  8,  1955. 

*  *  *  Our  production  schedules  nationally  have  just  been  increased 
again,  but  we  cannot  expect  our  full  share  unless  we  step  up  our 
delivery  rate  and  bring  our  days'  supply  into  line  with  national. 

Your  March  sales  objective  is  223. 

Will  you  deliver  74  by  closing  time  this  Thursday? 

Yours  very  truly, 

W.  E.  Young, 

Zone  Manager. 

February  objective  was   177 

February   actual  deliveries    138 

39? 
W. 
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Buick  Motor  Division, 
Cajritz  Building,  Washington  6,  D.  C,  April  7,  1955. 
*  *  *  The  objective  for  our  zone  for  April  is  2,900  new-car 
deliveries,  requiring  967  per  period  which  is  a  few  more  than  our 
record  of  946  just  established. 

Thirty-five  of  our  zone's  dealers  equaled  or  exceeded  their 
March  objective  and  11  more  missed  it  by  just  1  deliver}'. 

If  every  dealer  will  sell  the  models  on-hand  and  concentrate 
his  sales  efforts  on  the  models  available,  the  Washington  zone  will 
make  its  April  objective.   It  can  be  done. 
Yours  very  truly, 

W.  E.  Young, 

Zone  Manager. 

Your  March  objective  223 

Your  March  deliveries   223 

Your  April  objective 237 

Deliveries  required  through  Apr.  10 79 

What  a  grand  finish.  We're  trying  to  help  you  keep  it  up.  W. 
These  letters  show  that  the  allotment  to  this  dealer  con- 
tinually advanced  from  February  through  March.  If  a 
dealer  does  not  sell  the  percentage  or  quota  assigned,  he  may 
be  accused  of  not  "penetrating  the  market"  to  the  satisfac- 
tion of  the  seller.  James  T.  Hamrick,  Oldsmobile  dealer, 
Mobile,  Ala.,  testified  that  he  had  been  getting  about  350 
cars  per  year,  when  the  zone  manager  practically  doubled 
his  allotment,  although  he  explained  that  his  facilities  were 
insufficient  for  the  increased  amount,  and  that  an  allotment 
of  that  size  would  require  an  additional  investment  in  facili- 
ties which  he  was  not  willing  to  make  (VII,  3355). 

General  Motors  also  expects  dealers  to  sell  automobiles 
with  a  given  percentage  of  power  equipment  as  illustrated  by 
a  typical  bulletin  from  the  Buick  Division : 

Buick  Motor  Division. 
Cajritz  Building,  Washington  6,  D.  C,  June  22,  1955. 
Bulletin  No.  CD-94. 
To:   All  Buick  dealers,  Washington  zone. 

I  am  listing  below  the  power  equipment  percentages  which  will 
be  in  effect  for  the  month  of  July : 

Percent 

Dynaflow  "A"  :  40    series 90.0 

Power  steering  "C" : 

40  series 20.0 

60  series 50.0 

Power  brakes  "L" : 

40  series 10.0 

60  series 40.0 

50  series 55.0 

70  series 95.0 
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Power  seats  "S" : 

41    2.0 

43-63    10.0 

46R-66R    2.0 

52    10.0 

56R    8.0 

72   20.0 

76R    55.0 

Power  windows  "U" : 

41    1.0 

43-63    10.0 

46R-66R    2.0 

56R    4.0 

52-72    6.0 

I  urgently  request  that  you  personally  see  that  this  information 
is  passed  on  to  the  sales  manager  and  salesmen.  In  this  way  they 
will  be  able  to  direct  their  selling  efforts  in  line  with  the  availability 
of  material  throughout  the  months. 

R.  L.  Ingersoll. 

Many  dealers  have  complained  that  they  are  required  to 
submit  orders  in  conformity  with  the  percentages  indicated 
by  such  bulletins.  Dealers  James  T.  Hamrick  and  Miller 
Kaminsky,  Cadillac-Pontiac,  Savannah,  Ga.,  testified  that 
they  had  to  adjust  their  orders  to  comply  with  such  require- 
ment by  ordering  cars  with  more  equipment  (VII,  3353). 
General  Motors  rebutted  Mr.  Kaminsky's  testimony  by  saying 
(VII,  3760)  : 

*  *  *  Before  the  committee,  Mr.  Kaminsky  testified  that  orders 
for  new  cars  were  returned  to  his  dealership  because  he  had  not 
ordered  enough  accessories.  Pontiac  Motor  Division  follows  the 
policy  of  accepting  orders  for  new  cars  as  they  are  submitted  by 
the  dealer.  All  dealers  are  free  to  order  accessories  installed  on 
new  cars  entirely  in  line  with  their  own  judgment. 

Although  this  may  well  be  the  policy  of  the  Pontiac 
Division,  it  does  not  prevent  an  overzealous  zone  manager 
from  exerting  pressure  on  a  dealer  in  order  to  improve  the 
performance  rating  of  his  zone. 

The  terms  "percentage  of  price  class,"  "national  average" 
and  "failure  to  develop  market  to  seller's  satisfaction"  go 
hand  in  hand.  These  indefinite  terms  are  used  by  the  corpo- 
ration in  discussing  "volume  selling"  with  a  dealer.  The 
dealer  is  reminded  that  he  is  not  getting  his  percent  of  price 
class,  that  he  is  below  national  average,  and  that  he  is  not 
penetrating  the  market.  Dealers  may  be  above  national  aver- 
age and  still  fail  to  get  their  percentage  of  price  class.  A  price 
class  is  a  grouping  of  competitive  products.    For  example, 
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Plymouth,  Ford,  and  Chevrolet  represents  a  price  class.  Price 
class  and  national  average  are  the  yardstick  by  which  the 
manufacturer  measures  the  dealer's  volume  selling;  pressure 
is  brought  to  bear  on  the  dealer  to  take  and  sell  more  auto- 
mobiles in  order  to  maintain  percentage  of  price  class  or 
national  average.  Testimony  indicates  that  a  dealer  may 
exceed  another  dealer  in  his  price  class  for  a  given  period  or 
for  many  periods,  but  if  he  fails  for  the  current  period,  he  is 
subjected  to  pressure — the  price  class  must  be  maintained  at 
all  times  (VII,  3478).  It  would  appear  that  the  terms  "per- 
cent of  price  class"  and  "national  average"  are  used  by  Gen- 
eral Motors  to  gage  the  performance  of  their  dealers  and  to 
spur  them  on  to  greater  volume  selling  regardless  of  the 
market  conditions  in  their  areas  of  responsibility. 

Dealers  contend  General  Motors  pressure  them  to  sell 
more  cars  by  claiming  their  sales  are  below  national  average. 
An  average  implies  a  range;  it  is  statistical  nonsense  to 
expect  all  dealers  to  be  above  national  average.  S.  W.  Fraser, 
general  manager,  Billingsley  Motors,  Portland,  Oreg.,  stated 
that  total  Pontiac  sales  in  his  area  were  insufficient  to  satisfy 
General  Motors'  demands  but  that  the  corporation  offered 
to  renew  his  franchise  if  he  would  "hit  national  average." 
His  testimony  indicated  that  he  did  achieve  the  proportionate 
share  of  Pontiac  sales  assigned  to  him  in  his  zone,  35.5  per- 
cent, but  this  did  not  give  him  national  average  (VII,  3275). 

Some  dealers  complained  that  General  Motors  attempted 
to  control  their  profits.  Don  B.  Bobbins,  Buick  dealer,  Fort 
Smith,  Ark.,  charged  that  the  general  sales  manager,  Buick 
Division,  suggested  that  he  lower  his  per  unit  profit  to  sell 
more  cars  (VII,  3397) .  The  same  suggestion  was  made  to  Mr. 
Fraser  in  a  "before  breakfast"  telephone  call  from  his  general 
sales  manager  (VII,  3298). 

The  battle  for  sales  supremacy  between  General  Motors 
and  Ford  reflects  itself  at  the  dealer  level.  Ed  Hammer,  Chev- 
rolet-Oldsmobile  dealer,  Sheridan,  Wyo.,  testified  that  he  was 
told  to  outsell  the  Ford  dealer  in  his  city  if  he  wanted  to 
keep  his  franchise,  and  the  Ford  dealer  was  told  to  outsell 
him;  there  could  be  no  tie  (VII,  3480). 

Dealers  insist  they  are  forced  to  take  more  automobiles 
than  their  market  will  readily  absorb.  Because  of  factory 
pressure  for  volume  sales,  dealers  state  that  they  are  obliged 
to  make  excessive  trade-in  allowances,  and  to  cut  suggested 
list  prices. 

According  to  witnesses,  one  of  the  most  frequent  types  of 
pressure  exerted  by  General  Motors  is  to  refuse  to  "prefer- 
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ence"  cars  unless  the  dealer  orders  additional  cars  which  he 
does  not  need  or  want.  A  "preference"  is  shipment  to  a  dealer 
of  a  specific  type  car  against  his  standing  order  with  the 
factory.  In  support  of  this  charge,  dealer  Don  B.  Robbins 
submitted  to  the  Subcommittee  a  telegram  which  he  received 
after  requesting  preference  on  some  low-priced  cars.  The  tele- 
gram is  as  follows  (VII,  3389)  : 

July  22,  1953. 
Unable  to  preference  tentative  allotment  for  July  due  to  lack 
of  order  coverage,  particularly  56  R's,  72  R's,  and  76  R's. 

Blake, 
Buick,  Oklahoma  City. 

"Blake"  is  the  car  distributor  for  the  Buick  division,  and 
the  cars  referred  to  in  the  telegram  are  those  of  a  higher  price 
class  than  Mr.  Robbins  needed  for  his  customers.  J.  B.  Silaz, 
Jr.,  Oldsmobile  dealer,  Conway,  Ark.,  had  a  similar  experi- 
ence. His  order  Xq.  8687  was  refused  preference  for  several 
weeks  until  he  sent  in  additional  orders  at  the  factory's 
request.    Thereafter  he  received  the  following  telegram: 

June  1955 :  Orders  received  this  morning,  order  8678  will  be 
placed  on  the  preference  this  week. 

George  Small, 
Oldsmobile  Division. 

Another  type  of  pressure  is  the  threat  that  new  models 
will  not  be  delivered  unless  the  dealer  "cleans  house"  at  the 
end  of  the  model  year,  as  illustrated  by  a  letter  received  by 
Mr.  Silaz: 

October  19,  1955. 
Get  in  3-months'  supply  of  1956  orders  today.     You  have 
received  Mr.  Jones'  letter  *  *  *  no  56' s  until  clean  house  on  55's." 
[Italics  supplied.] 

Another  way  in  which  General  Motors  forces  the  dealer 
into  volume  selling  is  by  using  the  so-called  modification 
letter.  This  is  a  typical  letter : 

September  19,  1955. 
This  has  reference  to  a  conference  held  with  you  on  March  17, 
1955,  at  which  time  certain  deficiencies  in  meeting  the  operating 
requirements  of  your  selling  agreement  were  called  to  your  atten- 
tion. As  of  this  date  your  operation  is  deficient  in  the  following 
respects : 

1.  Dealer  shall  properly  develop  to  seller's  satisfaction  the 
sale  of  Chevrolet  motor  vehicles  and  chassis  in  the  area  described 
in  paragraph  first. 

The  new  Chevrolet  selling  agreement  is  being  executed  with 
you  at  this  time  by  Chevrolet  motor  division  in  consideration  of 
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vour  representation  that  you  will  correct  the  above  deficiencies  in 
your  operation  promptly,  and  in  any  event,  no  later  than  June  1, 
1956.  Should  you  fail  to  do  so,  it  is  our  present  intention  not  to 
oiler  you  a  Chevrolet  selling  agreement  for  the  term  commencing 
November  1,  1956. 

So  that  there  may  be  no  misunderstanding  as  to  your  obliga- 
tions and  of  the  conditions  under  which  the  new  Chevrolet  selling 
reement  is  being  executed  with  you,  will  you  please  sign  and 
return  to  us  the  attached  carbon  copy  of  this  letter. 

Very  truly  yours, 

Chevrolet  Motor  Division, 
General  Motors  Corp., 
W.  E.  Fish, 

General  Sales  Manager. 
By   (signed)   Donald  G.  Hart, 

Zone  Manager. 

The  foregoing  is  hereby  accepted  and  agreed  to  this 

day  of ,  195... 

Dealers  J.  Ed  Travis,  Travis  Service  Co.,  St.  Charles,  Mo., 
and  Ed  Hammer  received  such  letters  which  they  character- 
ized as  evidence  of  pressure. 

The  net  eli'ect  of  all  these  pressures  upon  dealers  to  sell 
cars  at  any  price  is  to  encourage  bootlegging,  it  lias  been 
charged.  Bootlegging  is  the  sale  of  new  cars  by  franchised  to 
iionfranchised,  or  used  car,  dealers  at  a  small  markup  over 
cost,  usually  about  |50.  Used-car  dealers  some  distance  from 
Detroit  can  frequently  undersell  franchised  dealers  in  such 
areas  since  they  do  not  have  to  pay  the  all-rail  freight  rate  to 
point  of  destination,  but  merely  actual  cost — significantly 
below  the  charge  to  the  franchised  dealer.  The  used-car  dealer 
offering  less  service  to  the  customer  has  a  much  lower  over- 
head than  the  franchised  dealer. 

Sampler  T.  Priddy,  Jr.,  general  manager,  Wilcox  Motor 
Co.,  Waverly,  Va.,  testified  that  the  Chevrolet  representative 
told  him  : 

"It  might  not  be  a  bad  idea  if  some  of  these  cars  find  their  way 
to  the  used-car  lot.  After  all,  you  are  expected  to  take  these  cars 
under  the  conditions  in  the  contract  that  were  set  up,  and  the 
cars  were  sent  to  you."  (VII,  3383.) 

ML  H.  Yager,  Pontiac  dealer,  Albany,  N.  Y.  (VII,  3459), 
testified  that  he,  on  his  own  initiative,  secured  the  serial  num- 
bers of  new  cars  on  used-car  lots  that  had  evidently  been  boot- 
legged and  forwarded  the  information  to  General  Motors,  but 
received  no  reply  and  is  unaware  of  any  action  by  the  cor- 
poration. 
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A  General  Motors  executive  testified  that  they  are  opposed 
to  bootlegging  but  there  is  nothing  that  they  can  legally  do 
about  it  (VII,  3684).  Mr.  Curtice,  president  of  General 
Motors,  testified  that  the  company  requested  approval  of  the 
Attorney  General  for  a  provision  in  their  selling  agreement 
that  would  have  enabled  them  to  stop  bootlegging.  The  De- 
partment of  Justice  refused  to  give  the  necessary  clearance 
under  its  "railroad  release"  procedure.  However,  it  appears 
the  corporation  could  control  bootlegging  if  it  really  desired 
to  do  so  by  declining  to  furnish  cars  to  those  dealers  who  were 
known  to  be  bootlegging. 

Mr.  Curtice  testified  that  a  plan  was  recently  introduced 
which  provided  that  if  dealers  are  unable  to  sell  cars  at  a 
profit  in  normal  retail  channels,  they  may  offer  to  resell  them 
to  General  Motors.  To  date,  the  corporation  has  repurchased 
only  24  station  wagons  out  of  the  millions  of  cars  sold  to 
dealers.  It  is  highly  unlikely  that  dealers  will  run  the  risk 
of  incurring  the  wrath  of  the  corporation  by  offering  to  resell 
cars  at  a  time  when  the  corporation  is  pressing  for  volume 
selling. 

The  manufacturer,  using  the  threat  of  termination,  has 
imposed  controls  upon  the  conduct  of  the  individual  dealer- 
ship. These  controls,  explicitly  detailed  in  the  selling  agree- 
ment, affect  the  capital  the  dealer  shall  supply,  his  building, 
his  sales  staff,  and  almost  every  phase  of  his  operations. 
Violation  of  any  of  these  provisions  is  cause  for  termination 
of  the  dealer  franchise.  Many  of  these  provisions  are  dis- 
cussed in  the  Subcommittee's  hearings.  They  give  the  manu- 
facturer a  measure  of  control  over  the  resale  of  his  product 
which  is  unknown  in  other  industries. 

The  requirements  respecting  dealer's  capital  investment 
are  set  forth  in  the  franchise  as  follows  : 

Capital  Requirements  (sec.  14)  :  Since  the  amount  and  struc- 
ture of  working  capital  and  net  worth  required  to  handle  prop- 
erly the  business  to  be  conducted  by  Dealer  hereunder  depends 
upon  many  factors,  including  size  of  market,  sales  and  service 
facilities  required,  anticipated  volume  and  others  and  since  Seller 
has  set  standards  for  dealer  capital  and  net  worth  based  on  Seller's 
past  experience,  Dealer  shall  establish  his  own  net  working  capital 
and  net  worth  in  the  respective  amount  and  form  specified  by 
Seller.  If  the  amount  of  owned  net  working  capital  or  net  worth 
or  the  way  in  which  either  is  set  up  is  now  or  hereafter  inadequate 
in  Seller's  estimation  for  the  proper  handling  of  Dealer's  business, 
Dealer  will  take  the  necessary  steps  to  meet  Seller's  applicable  re- 
quirements within  the  time  determined  by  Seller. 


451 

The  testimony  of  James  T.  Hamrick  indicated  that  he  had 
(200,000  working  capital,  well  above  his  requirement  of 
|75,000,  bnt  needed  permission  of  the  corporation  to  with- 
draw |21,000  (  VII,  33b'3).  Dealer  Ed  Hammer  testified  that 
he  had  been  attempting  for  several  years  to  have  his  son  ac- 
cepted as  a  partner  and  an  owner  of  capital  stock  in  his 
dealership,  and  that  General  Motors  had  refused  such  per- 
mission although  he  was  apparently  qualified  (VII,  3480). 
Mr.  Curtice  testified  that  the  corporation  had  improved  the 
selling  agreement  to  ''enable  a  dealer  to  arrange  for  a  son  to 
succeed  him  in  event  of  death  or  incapacity''  (VII,  3501). 

Other  dealers  charged  that  upon  various  occasions  they 
were  requested  by  the  factory  to  add  new  buildings,  remodel, 
or  completely  renovate  their  premises.  The  threat  of  termi- 
nation frequently  left  the  dealer  little  option  in  the  matter. 

The  agreement  requires  the  dealer  to  maintain  a  place  of 
business  satisfactory  to  the  manufacturer,  including  sales- 
room, service  facilities,  sales  staff,  and  mechanical  staff,  and 
gives  the  manufacturer  the  right  to  inspect  those  facilities. 
These  provisions  are: 

Dealer's  Place  of  Business  Satisfactory  to  Seller  (sec.  12)  : 
Dealer  will  maintain  a  place  of  business  including  salesroom,  serv- 
ice station,  parts  and  accessories  facilities,  and  used  car  facilities 
satisfactory  to  Seller  and  will  maintain  the  business  hours  cus- 
tomary in  the  trade.  Dealer  will  permit  Seller  to  inspect  said  place 
of  business  at  all  reasonable  times  in  business  hours. 

Dealer  will  not  move  to  or  establish  a  new  location,  branch  sales 
office,  branch  service  station,  or  place  of  business  including  any 
used  car  lot  or  location  without  the  prior  written  consent  of  Seller. 

Sales  Staff  (sec.  17)  :  Dealer  shall  maintain  a  staff  of  salesmen 
and  selling  and  customer-relations  organization  adequate  to  take 
care  of  the  sales  potential  of  the  area  described  in  Pargraph 
First. 

Inspection  of  Facilities  (sec.  21J)  :  Dealer  will  permit  Seller 
to  inspect  and  check  over  Dealer's  service  facilities  and  stock  of 
parts  and  accessories  at  any  reasonable  time  in  business  hours. 

General  Motors  takes  the  position  that  any  suggestions  it 
makes  concerning  its  dealers'  business  activities,  especially 
with  respect  to  the  dealer's  place  of  business  and  number 
of  salesmen,  are  put  forward  in  the  interest  of  producing 
maximum  sales  activity  and  efficient  operation.  The  record 
shows  that  General  Motors  required  several  dealers  to  ex- 
pand their  service  facilities  and  even  to  construct  new  build- 
ings, and  that  recommendations  were  made  to  dealers  Elden 
E.  Conrad,  Conrad  Motors,  Springfield,  Ohio,  S.  W.  Fraser 
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and  Miller  Kaminsky  that  they  hire  additional  salesmen  and 
improve  sales  management. 

The  selling  agreement  contains  a  farther  control  device 
over  dealers  in  the  form  of  a  uniform  accounting  system  pre- 
scribed by  General  Motors  and  the  requirement  of  monthly 
financial  reports,  10-day  reports,  and  sales  and  service  rec- 
ords.  These  provisions  are : 

Accounts  and  Records — (A)  Uniform  Accounting  System 
(sec.  15)  :  It  is  to  the  mutual  interests  of  Seller  and  Dealer  that 
uniform  accounting  systems  and  practices  be  maintained  by  dealers 
in  order  that  Seller  may  develop  standards  of  operating  perform- 
ance which  will  enable  dealers  to  obtain  the  most  satisfactory 
results  from  the  sales  potentials  assigned  to  them  and  which  will 
enable  Seller  to  prepare  composite  dealer-profit  statements  peri- 
odically to  guide  Seller  in  formulating  policies  beneficial  to  the 
dealers'  interests. 

Accordingly,  Dealer  will  use  and  keep  up  to  date  at  all  times 
a  satisfactory  uniform  accounting  system  designated  by  Seller  and 
will  furnish  to  Seller,  by  the  tenth  of  each  month,  a  complete  and 
accurate  financial  and  operating  statement  with  supporting  data 
covering  the  preceding  month's  operations,  showing  the  true  and 
actual  condition  of  Dealer's  business.  Dealer  will  maintain  said 
system  in  strict  accordance  with  the  Accounting  Manual  pre- 
scribed by  Seller. 

(B)  Examination  of  Accounts  and  Records:  In  order  to  as- 
sure the  maintenance  of  a  uniform  accounting  system  and  prac- 
tices, Dealer  will  permit  an  examination  of  his  accounts  and  rec- 
ords to  be  made  by  a  person  or  persons,  either  in  the  employ  of 
Seller  or  acceptable  to  Seller,  at  such  time  or  times  as  Seller  may 
designate.  A  copy  of  the  report  of  such  examination  will  be  fur- 
nished to  both  Seller  and  Dealer. 

Ten-Day  Report  (sec.  2B)  :  In  order  to  permit  Seller  to  keep 
its  purchases  of  raw  materials  and  the  production  and  distribution 
of  Chevrolet  motor  vehicles  and  chassis  in  line  with  retail  sales, 
Dealer  will  furnish  Seller,  every  ten  (10)  days,  with  a  report 
known  as  the  "Ten-Day  Report''  on  standard  forms  supplied  by 
Seller.  Such  report  shall  show  retail  sales  of  both  new  and  used 
cars  made  during  said  period,  new  and  used  car  stocks,  and  un- 
filled orders  on  hand  at  the  end  of  said  period. 

Sales  and  Service  Records  (sec.  18)  :  In  furtherance  of  the 
purpose,  objectives,  and  obligations  provided  for  in  this  Agree- 
ment, Dealer  will  keep  complete  and  up-to-date  records  regarding 
the  sale  and  servicing  of  new  Chevrolet  motor  vehicles  and  chassis 
and  will  permit  Seller  at  all  reasonable  times  in  business  hours  to 
inspect  such  records. 

These  provisions  provide  the  manufacturer  with  a  com- 
plete picture  of  the  operation  and  financial  status  of  the 
dealer  at  all  times,  including  his  unit  profits  and  trade-in 
allowances. 
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The  Belling  agreement  gives  General  Motors  the  right  to 
ship  all  vehicles  by  whatever  mode  ami  from  whatever  point 
it  may  select.    It  provides : 

Car  Shipment  and  Transportation  Charge  (sec.  4)  (A)  :  Seller 
has  the  right  to  ship  all  motor  vehicles  and  chassis  purchased  by 
Dealer  hereunder  by  whatever  mode  of  transportation  and  from 
whatever  point  it  may  select.  However.  Seller  will  endeavor,  when- 
ever practicable,  to  follow  Dealer's  request  with  regard  to  routing. 
(B)  *  *  *  Dealer  will  pay.  in  addition  to  the  prices  otherwise 
provided  for  herein,  transportration  charges  to  be  determined  and 
set  by  Seller  *  *  * 

Many  dealers  have  objected  to  this  transportation  charge 
on  the  ground  that  they  would  be  able  to  save  money  by  mak- 
ing their  own  contracts  for  hauling.  Dealer  Dun  B.  Bobbins 
stated : 

In  both  1954  and  1955  I  had  experience  with  the  factory  which 
illustrates  one  of  the  ways  in  which  a  dealer's  ability  to  effect 
economies  is  restricted.  These  economies,  if  allowed,  would  per- 
mit me  to  pass  on  savings  to  my  customers,  the  public. 

The  total  freight  charge  for  bringing  a  load  of  four  cars  from 
Flint  to  Fort  Smith.  Ark.,  averages  approximately  S600.  That  is 
the  amount  which  GM  bills  me :  out  of  that  they  pay  their  con- 
tract carrier.  In  the  spring  of  1954. 1  had  received  a  firm  offer  from 
E.  M.  Curtis  Transport  Co.,  a  local  licensed,  insured  carrier,  to 
haul  that  same  truckload  for  $380.  I  went  to  Flint  and.  as  a  part 
of  our  discussion  in  connection  with  a  termination  threatened. 
asked  for  permission  to  realize  the  savings  of  $220  which  would 
have  placed  me  in  a  better  position  to  compete  with  bootlegged 
new  automobiles.  My  request  was  summarily  denied  and  I  was 
advised  that  I  Jiad  no  problems  which  the  supermarket  approach 
to  selling  cars  would  not  overcome.  Since  most  of  the  cars  sent 
me  actually  come  from  the  assembly  point  in  Kansas  City  rather 
than  in  Flint.  Mich.,  I  strongly  suspect  the  real  basis  for 
their  refusal  was  profits  derived  from  phantom  freight,  particu- 
larly since  I  understand  on  good  authority  that  GM  pays  their 
carriers  on  the  basis  of  46  cents  a  load  mile  or  approximately  $184 
a  truckload.  This  amount  plus  rail  freight  on  parts  to  Kansas  Cm- 
is  included  as  an  item  on  the  factory  invoice  to  me  (VII,  35- 

General  Motors  replied  to  such  complaints  by  stating 
that  if  individual  haulage  contracts  were  permitted,  the 
orderly  flow  of  finished  automobiles  from  the  plant  would  he 
dependent  upon  arrival  of  numerous  independent  haulers. 
and  that  accurate  traffic  schedules  would  be  difficult  to 
achieve. 

Other  provisions  in  the  selling  agreement  charge  the 
dealer  with  complete  responsibility  for  all  aspects  of  cus- 
tomer relations. 


454 


Customer  Complaints  (sec.  19)  :  Dealer  will  receive,  investi- 
gate and  handle  all  complaints  received  from  customers  or  prospec- 
tive customers  with  a  view  to  securing  and  maintaining  the  good- 
will of  the  public  toward  Chevrolet  products. 

Cars  of  Owner  (sec.  21)  :  Conditioning  of  New  Motor  Ve- 
hicles— Dealer  will  condition  each  new  motor  vehicle  and  chassis 
before  delivery,  in  accordance  with  Seller's  pre-delivery  inspection 
schedule. 

Owner's  Service  Policy:  Dealer  will  execute  and  deliver  to 
each  person  who  purchases  a  new  Chevrolet  motor  vehicle  or 
chassis  from  Dealer,  an  'Owner's  Service  Policy',  on  forms  fur- 
nished by  Seller  as  amended  from  time  to  time.  Dealer  will 
promptly  perform  and  fulfill  all  the  terms  and  conditions  of  said 
Policy  and  expressly  authorize  Seller  to  charge  his  account  with 
coupons  covering  inspections  on  new  Chevrolet  motor  vehicles 
sold  by  Dealer  and  performed  by  other  Chevrolet  dealers  under 
such  'Owner's  Service  Policy'. 

Stock  of  Parts :  Dealer  will  carry  in  stock  at  all  times  during  the 
life  of  this  Agreement  an  adequate  number  and  assortment  of  parts 
and  accessories  to  render  proper  service  to  owners  of  Chevrolet 
motor  vehicles  and  chassis. 

Representation  as  to  Parts :  Dealer  will  not  sell,  offer  for  sale, 
or  use  in  the  repair  of  Chevrolet  motor  vehicles  and  chassis  as 
genuine  new  Chevrolet  repair  parts,  any  part  or  parts  which  are  not 
in  fact  genuine  new  Chevrolet  repair  parts  as  defined  in  subsec- 
tion A  of  Section  10  of  this  Agreement. 

Special  Tools :  Dealer  will  buy  such  special  tools  developed 
by  Seller,  as  Seller  shall  deem  necessary  for  Dealer  to  render 
proper  service  to  Chevrolet  owners.  Further,  Dealer  authorizes 
and  directs  Seller  to  ship  or  cause  to  be  shipped  to  Dealer  in  ad- 
vance of  delivery  of  new  models,  such  special  tools,  the  cost  of 
which  shall  not  exceed  One  Hundred  Fifty  Dollars  ($150.00)  as 
Seller  deems  essential  to  service  such  new  models  properly.  Dealer 
will  pay  for  such  new-model  tools  promptly  on  receipt  thereof. 

Flat  Rate  System  (sec.  21 G)  :  For  policy,  warranty,  and  any 
other  work  performed  by  Dealer  for  Seller's  account,  Dealer  will 
install  the  Chevrolet  Flat  Rate  System  of  time  allotments  as 
recommended  and  furnished  by  Seller  and  charge  Seller  on  the 
basis  of  such  time  allotments  at  a  minimum  of  sixty-five  percent 
(65%)  of  the  labor  rates  related  thereto  as  agreed  upon  with 
Seller. 

Customer  Relationship :  Dealer  will  make  every  reasonable 
effort  to  satisfy  owners  of  Chevrolet  motor  vehicles  and  chassis  and 
to  satisfy  all  persons  purchasing  Chevrolet  motor  vehicles  and 
chassis  from  Dealer,  and  will  establish  regular  contact  either  by 
correspondence  or  personal  interview  with  such  owners  or  pur- 
chasers. All  complaints  received  by  Dealer  which  cannot  be  readily 
remedied  shall  be  promptly  reported  to  Seller  with  the  name  of 
the  owner  making  same. 
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The  agreement  provides  for  an  advertising  fund,  which 
represents  the  assumption  of  additional  managerial  preroga- 
tives by  the  manufacturer. 

Advertising  Fund  (sec.  24)  :  Seller  will  collect  Twenty 
Dollars  ($20.00)  for  each  new  Chevrolet  motor  vehicle  purchased 
by  the  Dealer  *  *  *  Seller  (General  Motors)  will  pay  into  the 
advertising  fund  the  sum  of  Six  Dollars  ($6.00)  *  *  * 

The  agreement  further  provides  that  the  corporation  may 
use  this  fund  at  such  times  and  in  such  ways  as,  in  the  opin- 
ion of  General  Motors,  will  most  effectively  benefit  the  dealer. 
The  amount  of  the  dealer's  contribution  is  established,  and 
the  manner  in  which  it  is  to  be  used  is  determined  unilaterally 
by  the  manufacturer. 

Dealers  complain  about  other  requirements  in  the  selling 
agreement  concerning  advertising  expenditures.  Dealer  Don 
B.  Robbins  at  one  time  refused  to  purchase  a  spring  an- 
nouncement kit,  which  included  chandelier  danglers,  window 
banners,  etc.  He  received  the  following  telegram  (VII, 
3391)  : 

Please  have  orders  for  the  spring  announcement  kit  in  no  later 
than  Monday  March  15.  This  is  to  be  a  liundred  percent  partici- 
pation. This  is  as  important  as  the  January  announcement.  Let's 
make  it  a  good  one. 

/s/       QUINNETT,    Bllick. 

[Italics  supplied.] 

Mr.  Quinnett  is  the  district  manager.  After  receiving  this 
telegram,  Mr.  Robbins  then  purchased  the  kit.  This  is  what 
dealers  call  a  "must"  demand.  Mr.  Robbins  testified  that  the 
district  manager  later  visited  him  and  attempted  to  retrieve 
the  telegram.  The  district  manager  at  that  time,  advised 
Robbins  that  General  Motors  had  reprimanded  him  because 
demands  are  not  to  be  in  black  and  white  (VII,  3392). 

Dealers  testified  that  they  had  been  compelled  to  order 
initials  for  dashboards,  signs,  advertising  banners,  sales  aids, 
film  services,  moving  picture  projectors,  salesmen's  equip- 
ment, printed  advertising,  parts  bins,  display  boards,  rugs  for 
display  rooms,  office  filing  and  records  systems,  and  many 
other  items.  The  testimony  indicated  that  a  very  large  per- 
centage of  such  items  are  sold  to  the  dealers  at  the  time  of 
renewal  of  their  contracts.  At  that  time,  the  dealer  is  sub- 
ject to  the  fear  that  if  he  refuses  to  purchase  these  items,  his 
franchise  will  be  denied  him  by  way  of  retaliation. 

Dealer  Kaminsky  expressed  his  attitude  toward  these 
practices  when  he  said : 
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*  *  *  we  get  pressure  all  the  time,  everytime  anybody  came  in, 
we  had  pressure.  *  *  *  "Sell  more  automobiles."  "Put  on  more 
salesmen."  "Spend  more  money" — they  always  could  find  a  way 
for  us  to  spend  our  money  (VII,  3308). 

Mr.  Curtice  testified  that  since  the  early  1920's  General 
Motors  has  continually  revised  its  selling  agreement  to  im- 
prove its  relationships  with  the  dealer  organization.  Some 
of  the  more  important  changes  he  listed  are  (VII,  3500-01)  : 

1.  In  the  event  of  a  price  reduction,  either  on  current 
models  or  on  comparable  new  models,  the  dealer  is  reim- 
bursed for  the  difference  between  the  old  and  new  price 
on  new  cars  in  stock  when  the  price  change  is  made. 

2.  A  price  allowance  is  made  in  the  event  the  dealer 
has  on  hand  at  the  time  of  new  model  announcement  more 
than  3  percent  of  the  cars  purchased  in  the  prior  model 
year. 

3.  The  dealer  has  the  right  to  return  any  purchased 
parts  or  accessories  within  30  days  from  the  day  he  re- 
ceived them. 

4.  To  protect  the  dealer  agains  loss  from  obsolescence 
on  his  parts  inventory,  he  may  return  at  the  beginning  of 
each  year  parts  up  to  2  percent  of  his  previous  year's 
purchases. 

5.  A  dealer  is  enabled  to  arrange  for  a  son  or  son-in- 
law  who  is  active  in  the  business  to  succeed  him  in  the 
event  of  death  or  incapacity. 

6.  Selling  agreements  now  have  a  specified  expira- 
tion date  and  any  interim  terminations  by  a  division  are 
limited  to  causes  stated  in  the  agreement. 

7.  The  selling  agreement  specifies  certain  obligations 
by  the  division  to  the  dealer  upon  termination,  such  as: 

(a)  An  additional  quantity  of  new  cars  to  fill  bona 
fide  retail  orders. 

(b)  Repurchase    by    the    division    of    newr    cars, 
specified  parts  and  accessories,  and  signs  and  tools. 

(c)  Specified  compensation  for  loss  on  leased  or 
owned  premises. 

The  changes  in  the  selling  agreement  referred  to  by  Mr. 
Curtice  are  obviously  steps  in  the  right  direction.  William 
F.  Hufstader,  vice  president  of  General  Motors,  in  answrer 
to  the  Subcommittee's  question  as  to  what  specific  action  the 
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corporation  took  in  conformity  with  the  recommendations 
made  by  the  Federal  Trade  Commission  in  its  1939  study 
of  the  motor  industry,  replied,  "I  would  say  in  answer  to 
your  question  that  we  have  continued  to  endeavor  to  improve 
our  relationships''  (VII,  3814).  It  does  not  appear  that  any 
concerted  effort  was  made  by  the  corporation  to  remedy  the 
inequities  which  the  Commission  found  in  the  franchise. 

The  most  troublesome  provisions  of  the  selling  agreement 
are  those  dealing  with  cancellation.  They  determine  the 
conditions  under  which  the  manufacturer  may  terminate  or 
refuse  to  renew  the  dealer's  franchise.  A  dealer  has  a  one- 
purpose  operation.  His  right  to  carry  on  this  operation  is 
wholly  dependent  upon  General  Motors. 

General  Motors  may  terminate  the  selling  agreement,  to 
be  effective  3  months  after  receipt  of  notice,  for  the  following 
specified  causes  (VIII,  appending  B,  XXIV)  : 

(1)  Failure  to  develop  territory  to  satisfaction  of 
seller ; 

(2)  Failure  of  dealer  to  devote  full  time  and  attention 
to  the  business; 

(3)  Failure  to  maintain  a  business  satisfactory  to 
seller,  including  salesroom,  parts  and  accessories  facili- 
ties, etc. ; 

(4)  Failure  to  meet  and  maintain  capital  require- 
ments ; 

(5)  Failure  to  maintain  proper  accounts  and  records; 

(6)  Failure  to  employ  sufficient  sales  staff; 

(7)  Failure  to  keep  up-to-date  sales  and  service  re- 
cords ; 

(8)  Failure  to  investigate  and  handle  customer 
complaints;  and 

(9)  Failure  to  condition  new  vehicles,  fulfill  condi- 
tions of  "owner  service  policy,"  carry  adequate  assort- 
ment of  parts,  correctly  represent  genuine  parts  in  the 
repair  trade,  buy  special  tools,  employ  sufficient  me- 
chanics, install  flat  rate  system,  make  warranty  adjust- 
ments, make  a  reasonable  effort  to  satisfy  owners  of  motor 
vehicles,  and  permit  seller  to  check  dealer's  service  facili- 
ties, stock  of  parts  and  accessories. 

Each  of  the  requirements  above  enumerated  must  be  com- 
plied with  "to  the  satisfaction  of  seller,"  under  section  25  B 
(2)  of  the  franchise.  The  seller  (General  Motors)  is  sole 
judge  of  whether  any  of  these  provisions  are  violated.  To 
obtain  the  franchise  the  dealer  agrees  to  these  terms. 
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General  Motors  has  rarely  exercised  its  practically  un- 
restricted right  to  terminate  the  franchise.  It  simply  refuses 
to  renew  at  the  expiration  of  the  1-year  selling  agreement. 
However,  the  termination  provision  may  assume  real  im- 
portance with  the  extension  of  the  franchise  from  1  to  5 
years.  An  attempt  was  made  to  learn  the  position  which 
the  corporation  would  take  in  the  future  under  this  clause. 
In  particular,  we  sought  to  ascertain  whether  the  termination 
provisions  raised  issues  which  the  dealer  could  litigate. 
Henry  M.  Hogan,  General  Counsel,  said :  "Here  is  a  clause 
that  is  drawn.  It  is  not  ambiguous.  It  is  very  clear.  You 
want  to  know  if  it  means  what  it  says.  The  answer  is  yes. 
It  does  mean  what  it  says"  (VII,  3696).  He  further  stated 
that  as  the  law  now  stands  he  could  defeat  a  dealer's  suit 
on  the  pleadings  in  any  action  brought  for  improper  ter- 
mination (VII,  3698).  It  would  appear  from  the  expressed 
attitude  of  company  officials  that  the  extension  of  the  1-year 
selling  agreement  to  5  years,  without  appropriate  amend- 
ments to  other  provisions,  leaves  the  dealer  little  better  off 
than  previously.  The  company  retains  its  unlimited  right 
of  termination  and  the  dealer  has  no  rights  which  he  can 
assert  in  court. 

In  the  event  of  termination  of  the  selling  agreement,  the 
manufacturer  agrees  to  repurchase  all  unused  new  vehicles, 
parts  for  the  current  and  three  preceding  models,  and  ac- 
cessories purchased  in  the  immediately  preceding  6  months. 
The  dealer,  however,  has  a  specialized  facility  and  his  best 
opportunity  to  retire  with  minimum  loss  is  to  sell  to  another 
person  who  desires  the  dealership.  Since  a  prospective 
purchaser  must  satisfy  General  Motors  as  well  as  the  retir- 
ing dealer,  the  number  of  potential  purchasers  is  limited. 
The  key  to  the  door  of  the  dealership  does  not  accompany  the 
physical  facilities,  but  is  included  with  the  selling  agree- 
ment. Thus,  even  after  termination,  the  manufacturer  re- 
tains some  power  over  the  dealer.  It  was  reported  that  when 
Lee  C.  Anderson,  Buick-Pontiac-Chevrolet  dealer,  Lake 
Orion,  Mich.,  was  notified  of  the  termination  of  his  franchise, 
he  was  asked  what  he  would  "do  with  a  building  without  a 
franchise?"  (VII,  3333).  The  dealer  with  means  can  hold 
out,  but  the  dealer  who  rents  his  property,  or  who  has 
financial  commitments  must  accept  the  best  offer  for  his 
dealership,  frequently  a  prospect  steered  to  him  by  General 
Motors. 

In  studying  the  problem  of  dealer  franchise  terminations, 
it  was  determined  that  from  1952  to  1954,  terminations  in- 
creased from  5  percent  of  the  total  number  of  dealers  in 
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L952  to  10  percent  in  1954.  The  corporation  classifies  termi- 
nations in  three  categories:  Nonrenewals,  involuntary  ter- 
minations, and  voluntary  terminations.  Nonrenewals  are 
cases  in  which  the  corporation  elects  not  to  renew  a  sales 
agreement  at  the  end  of  the  year.  Involuntary  terminations 
include  those  attributable  to  death,  sale  of  business,  etc. 
Also  included  in  this  category  is  termination  by  the  corpora- 
tion upon  notice  prior  to  the  ending  of  the  sales  agreement. 
Voluntary  terminations  include  dealers  who  sell  out  or 
retire  of  their  own  volition. 

From  1951  through  the  first  10  months  of  1955,  terminated 
selling  agreements  are  shown  bv  the  corporation  as  follows 
(VII,  app.  B,  XVII)  : 

1951     1952 1953     1954     1955  l 

Non  renewals 59 

Involuntary  terminations   160 

Voluntary  terminations    951 

x10  months. 

These  figures  must  be  interpreted  by  reference  to  specific 
cases.  For  example,  Elden  E.  Conrad,  probably  classified 
under  voluntary  terminations,  testified  that  his  zone  manager 
gave  him  10  days  to  sell  out  or  the  "heat  would  be  put  on 
him"  (VII,  3423).  Edgar  H.  Zimmer  testified  that  he  "sold 
out  before  he  was  fired"  (VII,  3400). 

Nonrenewal  and  involuntary  termination  can  be  appealed 
to  a  dealer  relations  board  established  in  1939  as  the  corpora- 
tion's court  of  last  resort,  to  review  the  decisions  of  the 
divisions'  general  sales  managers ;  1  appeal  was  taken  to  the 
board  in  1953,  9  in  1954,  7  in  1955,  and  12  are  pending.  From 
1938  through  1955,  in  cases  actually  reviewed  by  the  board, 
there  have  been  only  a  few  reversals  in  favor  of  dealers 
(VIII,  App.  B,  XVIII,  XIX).  At  hearings  before  the 
board,  only  the  dealer  and  members  of  his  organization,  with- 
out benefit  of  counsel,  are  permitted  to  appear  and  request 
reconsideration. 

Dealers  who  have  appeared  before  the  board  have  severely 
criticized  it  as  prosecutor,  judge  and  jury.  Lee  C.  Anderson 
claimed  his  franchise  was  terminated  because  he  gave  a 
speech  in  which  he  criticized  the  factory-employee  discount 
plan  (VII,  3323).  Upon  receipt  of  a  nonrenewal  letter,  he 
appealed  to  the  dealer  relations  board.  Mr.  Anderson  charged 
that  instead  of  investigating  the  basis  for  nonrenewal,  the 
board  asked  questions  such  as:  (1)  Who  wrote  the  speech?; 
(2)  What's  Art  Summerfield  (Postmaster  General,  United 
States)  going  to  do  for  you  now  that  your  franchise  is  gone? ; 
and  (3)  What  assurance  does  General  Motors  have  that  no 
more  speeches  will  be  made?  (VII,  3333,  3335).  Mr.  Anderson 
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testiiied  that  the  factory  had  never  at  any  time  complained 
about  his  facilities,  sales  standing  or  market  penetration 
(VII,  3318).  General  Motors  stated  that  Anderson's  fran- 
chise was  terminated  because  he  was: 

*  *  *  irrevocably  committed  to  a  complete  disagreement  with 
General  Motors'  policy  with  respect  to  employee  discount  plan 

*  *  *.  While  decisions  along  this  line  are  most  usually  predicated 
on  a  dealer's  performance  record,  this  case  provides  an  example 
where  basic  differences  between  two  parties  make  a  sound  busi- 
ness relationship  impossible.  Mr.  Anderson's  dissatisfaction  with 
a  personnel  policy  of  General  Motors,  because,  in  his  opinion, 
it  adversely  affected  his  business  opportunities,  was  the  basis  of 
General  Motors'  dissatisfaction  with  Mr.  Anderson  (VII,  3715). 

The  question  is  whether  it  is  possible  to  obtain  an  im- 
partial decision  of  a  dealer's  case  on  the  merits  from  a  board 
appointed  by  and  accountable  to  the  other  party  to  the  dis- 
pute. Senator  Francis  Case  revealed  the  basic  weakness  of 
the  system  when  he  elicited  from  Mr.  Curtice  the  information 
that  General  Motors  pays  the  salaries  of  board  members 
(VII,  3781). 

It  has  been  suggested  that  the  council-table  approach  to 
resolving  disputes  between  dealer  and  manufacturer  be 
adopted  in  place  of  the  present  appeals  board.  Alfred  P. 
Sloan,  Jr.,  Chairman,  General  Motors  Corp.,  in  an  address 
at  XADA's  banquet  in  Detroit  on  April  27,  1938,  clearly 
voiced  the  sentiment  that  dealer  councils  are  preferable  to 
unlimited  control,  saying : 

*  *  *  I  believe  that  you  (automobile  dealers)  have  a  right  to 
be  heard  as  to  those  policies  upon  which  your  business  life  de- 
pends. You  are  entitled  to  an  organized  plan  that  permits  you  to 
sit  around  the  council  table  and,  in  a  cooperative  way,  express 
your  views  as  to  what  should  be  done  and  what  should  not  be 
done.  And  not  only  that,  but  I  believe  such  a  procedure  to  be  an 
important  step  forward  in  what  I  might  term  "democracy  in 
industrial  management." 

Later  in  his  address,  Mr.  Sloan  discussed  a  desirable 
model  system  of  relationships  betAveen  manufacturer,  dealer, 
and  consumer.    He  outlined  the  following  constructive  plan : 

Therefore,  the  first  component  of  our  model  should  consist  of 
two  parts :  first,  a  forum  for  discussion  of  policies  as  they  affect 
the  dealer  and  the  manufacturer  and  involve  the  interests  of  the 
consumer  and,  second,  ways  and  means  for  an  impartial  review 
of  administrative  decisions  so  that  the  right  of  all  concerned 
may  be  broadly  considered.  This  might  be  termed  a  "policy  of 
equity." 

Prior  to  the  hearings,  the  present  management  had  shown 
a  reluctance  to  sit  down  around  the  conference  table  with 
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dealer  representatives  for  a  mutual  discussion  of  problems. 
Mr.  Curtice  said :  "We  have  individual  contracts  with  indi- 
vidual dealers"   (VII,  3542). 

The  desire  to  negotiate  with  dealers  individually  high- 
lights the  problem  of  size.  General  Motors  facing  one  of  its 
L8,000  dealers  at  the  bargaining  table  is  hardly  an  example  of 
equal  bargaining  power.  The  corporation  has  recognized  the 
need  for  some  dealer  representation.  A  dealer  council  has 
been  established  within  each  division  for  the  purpose  of 
effecting  better  factory-dealer  relationships.  M.  H.  Yager 
characterized  the  manufacturer's  council  as  "a  loaded  deal" 
(VII,  3461)  because  its  members  are  dealers  who  have  been 
carefully  screened  and  nominated  by  their  own  zone  manager. 

The  staff  has  not  attempted  an  evaluation  of  the  overall 
selling  policies  of  General  Motors.  The  dealers  who  testified 
were  bitterly  resentful  of  the  pressure  exerted  upon  them  by 
General  Motors  to  sell  automobiles,  parts,  and  accessories. 
However,  these  dealers  represent  but  a  handful  of  the  total 
General  Motors  dealers.  Furthermore,  the  consequences  of 
this  volume  selling  to  consumers,  suppliers,  and  the  economy 
generally,  may  be  considerably  different  than  to  the  dealers. 

Nevertheless,  the  mounting  protests  of  dealers  of  all 
makes  of  cars  from  all  sections  of  the  country  to  the  terms 
of  the  inequitable  franchise  center  attention  upon  abuses  re- 
sulting from  great  disparity  of  economic  power.  Dealer  re- 
sentment is  widespread  and  is  not  limited  to  the  witnesses 
who  testified.  Senator  A.  S.  Mike  Monroney  telegraphed  Sena- 
tor O'Mahoney  reporting  replies  to  questionnaires  from 
8,276  General  Motors  dealers.  Of  this  number,  6,047  indi- 
cated they  felt  a  need  for  congressional  study  or  Federal 
legislation ;  only  869  felt  there  was  no  such  need.  Accord- 
ing to  4,069  of  those  dealers,  pressure  from  factories  to 
take  more  cars  than  needed  was  one  of  the  primary  causes 
of  bootlegging  (VIII,  3897). 

It  seems  clear  that  some  effort  should  be  made  to  equalize 
the  balance  of  power  now  heavily  weighted  in  the  manu- 
facturer's favor.  General  Motors  strongly  expressed  its 
views,  during  the  hearings,  that  operations  under  the  present 
franchise  system  needs  no  revision,  that  the  factory  must 
have  exclusive  authority  over  dealer  terminations,  and  that 
its  own  dealer  review  board  procedure  guarantees  the  dealer 
complete  justice.  Testimony  relating  to  General  Motors' 
treatment  of  dealer  appeals — referred  to  as  "private  govern- 
ment"— indicates  that,  by  its  very  nature,  a  company-spon- 
sored and  company-dominated  dealer  review  board  is  wholly 
unsatisfactory  in  resolving  dealer  grievances. 
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Enlightened  management  among  automobile  manufac- 
turers could  forestall  much  of  the  dealer  criticism  by  bold 
steps  to  revise  the  franchise.  George  Romney,  president  of 
American  Motors,  indicated  the  type  of  industrial  states- 
manship needed.  Shortly  after  the  General  Motors  hearings, 
in  a  letter  to  the  National  Automobile  Dealers  Association, 
he  proposed  a  broad  program  for  dealer  relief,  involving 
elected  dealer  councils,  periodic  review  with  dealer  councils 
of  the  sales  franchise  to  make  it  fair,  early  consideration  of 
a  joint  company-dealer  appeal  board,  realistic  measures  to 
eliminate  bootlegging  and  unsound  inventory  accumulation, 
and  consideration  of  an  annual  profit-sharing  plan  with 
dealers.  The  independents,  feeling  more  acutely  the  pinch  of 
competition,  are  apparently  more  sensitive  to  dealer  needs 
than  the  Big  Three. 

Reference  was  made  during  the  hearings  to  proposals  for 
submitting  certain  types  of  disputes  to  an  impartial  board 
for  arbitration.  Such  a  board  might  consist  of  factory, 
dealer,  and  public  representatives.  Alternatively,  it  was  sug- 
gested that  the  Interstate  Commerce  Commission  should 
have  jurisdiction  to  review  decisions  of  the  General  Motors 
dealer  appeals  board  in  order  to  assure  nonpartisanship  (VII, 
3782) .  Such  an  approach  has  the  merit  of  securing  impartial 
settlement  of  these  dealer  problems,  but  may  be  more  cum- 
bersome and  costly  than  the  situation  justifies. 

Various  States  have  enacted  laws  under  the  State  police 
powers  licensing  both  car  manufacturers  and  dealers.  Some 
of  these  laws  provide  for  revocation  of  the  manufacturer's 
license  for  unfair  cancellation  of  a  dealer's  franchise,  unfair 
threats  to  cancel,  unfair  nonrenewal,  coercion  to  take  unor- 
dered goods,  etc.  Some  statutes  provide  criminal  penalties. 
The  type  of  statute  enacted  by  Wisconsin  has  been  adopted 
by  many  other  States.  In  1955  Colorado  enacted  one  of  the 
most  sweeping  statutes  in  this  field,  amending  its  1953 
license  law.  In  addition  to  requiring  manufacturer-dealer 
licensing,  as  does  the  Wisconsin  statute,  the  Colorado  act 
provides  that  in  any  case  where  a  manufacturer  or  his  rep- 
resentative cancels  or  fails  to  renew  any  contract  or  franchise 
with  a  dealer,  the  cancellation  or  nonrenewal  shall  not  be- 
come effective  until  and  unless  a  court  order  shall  have  been 
entered.  Pending  the  issuance  of  such  a  court  order,  an 
injunction  may  be  obtained  to  halt  the  cancellation.  The 
law  also  provides  for  recovery  of  treble  damages  from  the 
manufacturer.  General  Motors  recently  petitioned  for  a 
three-judge  Federal  court  to  hear  its  suit  attacking  the  con- 
stitutionalitv  of  this  law. 
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Despite  the  vigorous  assertions  of  General  Motors  officials 
at  the  hearings  that  dealers  were  treated  fairly  and  no  revi- 
sion of  the  franchise  was  needed,  the  corporation  announced 
in  the  early  part  of  this  year  important  changes  in  the  sell- 
ing agreement.  The  charges  made  at  the  public  hearings  be- 
fore the  Subcommittee  by  both  former  and  current  dealers 
indicated  the  manifest  discontent  among  General  Motors 
dealers  and  caused  the  company  to  undertake  its  own  study 
resulting  in  the  drastic  revision  of  the  franchise  which  the 
hearings  showed  were  long  overdue. 

The  drafting  of  the  new  franchise  has  not  yet  been  com- 
pleted for  submission  to  the  dealers.  However,  Mr.  Curtice, 
in  testimony  before  Senator  Monroney's  Subcommittee  on 
Automobile  Marketing  Practices  of  the  Interstate  and  Foreign 
Commerce  Committee  of  the  Senate,  stated  that  for  all  prac- 
tical purposes  the  revised  selling  agreement  became  effective 
March  1,  1956.  Mr.  Curtice  stated  he  considered  many  of  the 
changes  revolutionary. 

General  Motors  announced  that  a  revised  franchise  would 
be  offered  the  dealers  with  the  following  choices  as  to  dura- 
tion :  (1 )  5-year  agreement  cancellable  by  GM  only  for  cause ; 

(2)  1-year  agreement  cancellable  by  GM  only  for  cause;  and 

(3)  indefinite  term  agreement  cancellable  by  GM  without 
cause  on  90  days'  notice. 

Mr.  Curtice  stated  that  the  new  franchise  would  contain 
fair  and  objective  tests  for  evaluating  sales  performance. 
Highly  objectionable  phrases  such  as  "to  the  satisfaction  of 
the  dealers/'  etc.,  are  to  be  eliminated,  the  net  result  being, 
according  to  the  corporation,  full  mutuality  of  obligation 
in  the  contract.  The  proposed  changes  are  numerous  and 
affect  many  of  the  important  phases  of  the  factory-dealer 
relationship. 

Basic  revisions  are  proposed  with  reference  to  succession 
of  qualified  persons,  continuation  of  dealership,  participation 
by  widow,  liquidation  in  event  of  death,  protection  of 
]> remises  in  event  of  termination  or  nonrenewal,  repurchase 
of  parts,  obsolescence  allowance,  allowance  for  models  when 
new  models  are  announced,  warranties,  factory  advertising 
contribution,  etc. 

Because  of  the  severe  criticism  leveled  at  the  corporation's 
dealer  relations  board,  an  impartial  arbiter  or  umpire,  se- 
lected on  the  basis  of  special  qualification  and  experience, 
will  be  engaged  to  supersede  the  board  and  adjudiciate  ap- 
peals. Counsel  for  dealers  may  be  present  at  such  appeals. 
The  corporation  announced  that  a  new  office,  that  of  execu- 
tive vice  president  in  charge  of  dealer  relations,  was  being 
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created,  to  which  Mr.  Ivan  Wiles,  formerly  general  manager 
of  the  Buick  division  was  elected,  for  the  purpose  of  insur- 
ing that  dealers  would  have  a  direct  line  of  communication 
to  the  top  management  of  the  company. 

While  the  franchise  is  not  yet  available  for  careful  ex- 
amination, it  would  seem  that  General  Motors  is  making  a 
genuine  effort  to  remedy  many  of  the  more  flagrant  defects 
in  the  franchise.  The  quick  response  by  the  corporation  to  the 
dealers'  expressed  dissatisfaction  with  the  franchise  is  heart- 
ening. It  remains  to  be  seen  whether  the  revised  selling 
agreement  achieves  all  the  needed  reforms. 

Approximately  30  bills  have  been  introduced  in  the  present 
session  of  the  Congress  dealing  with  a  vast  number  of  prob- 
lems in  the  automobile  industry.  Some  of  the  bills  involve 
taxes,  highways,  protection  of  public  under  new-car  warran- 
ties, and  regulation  of  motor  vehicles  on  the  highways.  Others 
deal  more  particularly  with  the  problems  of  automobile 
marketing  such  as  bootlegging,  territorial  security,  phan- 
tom freight,  coercion  of  dealers  to  take  unwanted  merchan- 
dise, freedom  of  choice  to  conduct  business,  and  cancellation 
of  franchises  for  reasons  not  specifically  defined  in  the  fran- 
chise. It  was  not  the  purpose  of  this  subcommittee  to  ap- 
praise all  the  different  marketing  practices  to  which  these 
bills  are  directed. 

The  study  by  the  Subcommittee  of  the  relationship  between 
General  Motors  and  its  dealers  was  concerned  primarily  with 
the  consequence  of  General  Motors'  vast  power  vis-a-vis  the 
dealer.  The  inequitable  franchise  was  found  to  be  the  in- 
strument by  which  the  superior  strength  of  the  factory  was 
manifested  to  the  detriment  of  the  dealer.  Therefore,  the 
Subcommittee  sought  to  determine  what  course  should  be 
adopted  to  remedy  the  evident  imbalance  of  power  and  to 
secure  substantial  justice  for  all.  While  some  type  of  Federal 
legislation  is  believed  to  be  necessary,  it  was  felt  that  care 
should  be  taken  to  tailor  the  solution  to  the  problem. 

Legislation  which  would  subject  the  industry  to  undue 
regulation,  or  require  constant  scrutiny  by  the  Department 
of  Justice  or  Federal  Trade  Commission  of  all  the  terms  of 
dealer  franchises,  or  make  criminal  conduct  which  cannot 
easily  be  defined  goes  far  beyond  what  the  situation  requires. 
As  clearly  demonstrated  at  the  hearings,  there  is  real  need 
to  guarantee  by  law  the  right  of  a  dealer  to  bring  suit  in 
court  when  the  manufacturer  has  arbitrarily  and  without 
good  faith  terminated  or  refused  to  renew  the  franchise. 
General  Motors  asserts  that  its  new  franchise  will  be  a  valid 
bilateral  contract  whose  provisions  are  enforceable  at  law  by 
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either  party.  However,  the  history  of  the  automobile  fran- 
chise has  proved  the  dealer  cannot  afford  to  be  dependent 
upon  the  whim  of  the  factory  to  enforce  his  rights. 

The  proposal  for  an  impartial  umpire  to  supersede  the 
dealer  relations  board,  however  laudable,  is  still  untried  and 
of  questionable  value.  Furthermore,  there  appears  to  be  no 
protection  for  the  dealer  who  chooses,  wisely  or  unwisely,  to 
operate  under  the  indefinite  term  contract  cancellable  with- 
out cause.  More  important,  the  franchise  is  apparently  silent 
on  the  rights  of  dealers  to  renew  at  the  expiration  of  the 
term.  The  investment  of  the  dealer  in  boch  capital  and  long 
years  of  service  requires  protection  from  arbitrary  and  abu- 
sive action  by  the  factory  in  refusing  to  renew.  Only  legis- 
lation which  permits  courts  to  review  such  conduct  will 
insure  the  dealers1  rights.  It  is  felt  that  the  threat  of  court 
review  will  act  as  a  deterrent  on  the  factory  in  engaging  in 
various  coercive  practices. 

The  complete  lack  of  mutuality  in  the  franchises  of  the 
other  automobile  manufacturers  further  heightens  the  need 
for  such  legislation.  Since  the  factories  assert  they  do  not 
terminate  or  refuse  to  renew  except  for  valid  reasons  and 
after  carefully  considering  the  equities  of  the  dealer,  there 
would  seem  to  be  no  reason  for  their  opposing  this  legislation. 
While  such  a  bill  is  not  a  panacea  for  all  dealer  problems,  it 
seeks  in  the  simplest  way  to  equalize  the  power  between  fac- 
tory and  dealer  by  enabling  the  dealer  to  secure  impartial 
settlement  of  his  basic  grievance.* 

I.    AUTOMOTIVE  PARTS  AND  ACCESSORIES 

There  has  been  growing  concern  in  recent  years  over  Gen- 
eral Motors'  expansion  into  the  production  and  distribution 
of  automobile  parts  and  accessories.  The  concentration  dic- 
tated by  economies  of  production  and  technology  in  the 
passenger-car  business  apparently  is  not  required  by  the 
nature  of  the  parts  and  accessories  industry,  to  which  the 
talents  and  capabilities  of  small  manufacturers  and  whole- 
salers are  particularly  well  adapted.  Therefore,  the  Subcom- 
mittee undertook  a  careful  study  of  General  Motors'  methods 
and  trade  practices  to  determine  whether  it  has  increased 
its  OAvn  share  of  the  market,  and  whether  the  effect  may  be  to 
exclude  independent  parts  producers  and  wholesalers  from 
these  industries. 


*An   automobile   dealers'   bill,    S.    3879,   introduced   by    Senator 
O'Mahoney  became  law  on  August  8,  1956. 
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The  automobile  is  a  fabricated  product  consisting  of  thou- 
sands of  parts.  Historically,  the  passenger-car  manufacturer 
was  primarily  an  assembler,  purchasing  components  from 
many  manufacturers,  assembling  them  into  an  automobile, 
and  marketing  the  finished  product  through  his  dealership 
organization.  As  individual  automobile  manufacturers  grew, 
they  increasingly  manufactured  their  own  parts  and  compo- 
nents. The  Ford  Motor  Co.  extended  its  integration  to  in- 
clude even  basic  raw  materials,  acquiring  its  own  mines, 
railroad,  and  rubber  plantations.  It  has  divested  itself  of 
various  operations  found  to  be  uneconomical  but  it  produces 
steel  and  glass  to  this  day.  General  Motors  has  emphasized 
the  production  of  parts  and  accessories  but  not  the  raw  ma- 
terials required  in  their  manufacture.  It  is  the  most  inte- 
grated firm  in  the  industry  in  regard  to  parts  and  accessories 
manufacture. 

The  useful  life  of  the  automobile  exceeds  that  of  many  of 
the  thousands  of  component  parts  which  enter  into  its  as- 
sembly. The  replacement  of  wornout  parts  engages  a  gigantic 
industry.  In  1954,  the  wholesale  value  of  replacement  parts 
and  accessories  sold  was  more  than  fl%  billion.  The  indus- 
try making  these  products  likewise  manufactures  the  same 
or  similar  products  for  assembly.  Therefore,  each  supplier 
of  a  part  or  accessory  may  produce  for  assembly  or  replace- 
ment or  both.  General  Motors  as  a  manufacturer  of  parts 
and  accessories  competes  with  about  2,000  independent  pro- 
ducers vying  for  these  markets.  General  Motors  has  a  captive 
market  for  parts  in  its  own  assembly  operations,  and  also 
sells  parts  for  assembly  to  other  automobile  manufacturers. 
In  the  replacement  market,  it  not  only  sells  its  own  parts 
but  also  acts  as  a  wholesaler  for  parts  it  normally  uses  in 
assembly  but  does  not  manufacture. 

The  distribution  of  parts  and  accessories,  unlike  that 
of  automobiles,  relies  largely  upon  independent  parts  whole- 
salers and  jobbers.  The  multiplicity  of  parts  and  the  exist- 
ence of  many  specialized  producers  mean  that  only  through 
jobbers  and  wholesalers  can  a  particular  parts  producer 
reach  the  scattered  market  comprising  the  many  parts  users. 
General  Motors  is  a  major  distributor  of  parts  and  acces- 
sories. The  individual  car  divisions  distribute  parts  they 
manufacture  themselves  and  also  sell  at  wholesale  parts  made 
by  independent  producers.  The  AC  Spark  Plug  division  of 
General  Motors  has  its  own  jobbers.  Other  General  Motors 
divisions  distribute  parts  through  United  Motors  Service  divi- 
sion, whose  onlv  function  is  the  wholesale  distribution  of 
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automotive  service  parts  and  accessories  through  warehouse 
distributors. 

The  market  for  replacement  parts  and  accessories  con- 
sists, in  the  main,  of  automobile  dealers,  independent  garages, 
filling  stations,  and  accessory  stores.  To  some  extent,  this 
market  can  be  fractioned  into  markets  for  the  various  car 
lines,  since  interchangeability  of  parts  between  competitive 
car  lines  is  limited.  There  is  apparently  greater  interchange- 
ability  in  truck  production.  To  the  extent  that  parts  are  not 
interchangeable,  specialized  markets  exist. 

In  1947,  there  were  1,904  producers  of  motor  vehicle  parts 
and  equipment.  Since  the  number  of  manufacturers  of  pas- 
senger cars,  trucks,  and  buses  was  limited,  the  great  majority 
were  producers  of  bodies,  parts,  and  accessories,  and  spe- 
cialized equipment.  The  replacement  parts  and  accessories 
market  consists  of  over  40,000  automobile  dealers,  18,000 
battery  and  accessory  stores,  nearly  200,000  filling  stations, 
and  85,000  garages.  It  is  difficult  to  measure  the  extent  of 
these  markets.  In  1948,  sales  of  parts  and  accessories  by 
automobile  dealers  were  about  $2  billion.  Garages  did  a  re- 
pair and  service  business  of  fl  billion,  but  this  included 
service  charges  as  well  as  parts  sales.  Total  sales  of  parts 
and  accessories  by  battery  and  accessory  stores  were  about 
$400  million  and  by  filling  stations  more  than  $300  million. 
Clearly,  dealers  lead  in  the  demand  for  parts  and  accessories, 
followed  by  garages. 

General  Motors  claims  that  its  share  of  the  overall  mar- 
ket for  replacement  parts  and  accessories  in  1954  was  23  per- 
cent. If  we  consider  that  this  market  comprises  not  only 
dealers,  but  garages,  stores,  and  filling  stations,  and  that  it 
is  fractioned  into  markets  for  separate  car  lines,  then  Gen- 
eral Motors'  23  percent  is  a  gigantic  factor  in  an  industry 
occupying  approximately  2,000  producers.  The  study  was 
incomplete  because  of  the  complexities  of  the  market  and 
lack  of  time  to  study  General  Motors'  share  and  how  this 
share  has  changed.  However,  it  is  obvious  that  within  this 
market  the  General  Motors  dealerships  constitute  a  pro- 
tected area.  Thus,  it  is  in  the  area  of  the  greatest  demand 
for  parts  and  accessories,  the  automobile  dealership,  that  the 
automobile  manufacturer  has  his  greatest  market  power.  In- 
dependent manufacturers  and  jobbers  complain  that  General 
Motors,  through  the  dealer  franchise,  is  able  to  coerce  and 
improperly  induce  dealers  to  purchase  parts  and  accessories 
from  it  and  thereby  foreclose  independent  producers  from 
this  market. 
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General  Motors  enters  into  selling  agreements,  popularly 
known  as  "franchises,"  with  the  dealers  handling  its  line  of 
automobiles,  parts,  and  accessories.  These  agreements  set 
forth  the  terms  and  conditions  under  which  sales  of  auto- 
mobiles, parts,  accessories,  and  supplies  are  made  to  the 
dealers.  It  is  through  this  agreement  and  the  maintenance 
of  a  large  field  organization  that  General  Motors  exercises 
supervision  over  its  dealers. 

General  Motors  competes  in  the  parts  and  accessories 
markets  with  independent  jobbers,  who  sell  the  products  of 
the  independent  manufacturers  of  parts  and  accoessories.  As 
a  result  of  complaints  by  manufacturers  and  jobbers  of  parts 
and  accessories  that  they  were  unable  to  sell  to  General 
Motors  dealers,  a  Federal  Trade  Commission  investigation 
was  begun  in  the  early  1930's.  The  complainants  asserted 
that  General  Motors  was  monopolizing  the  parts  and  acces- 
sories business  of  its  dealers.  Also,  General  Motors  dealers 
charged  that  they  were  not  free  to  buy  parts  and  accessories 
from  local  jobbers. 

On  June  15,  1937,  the  Federal  Trade  Commission  issued 
a  complaint  against  General  Motors  charging  it  with  coer- 
cive practices  exerted  upon  its  dealers  which  restricted  their 
right  to  purchase  parts  and  accessories  from  independent 
sources.  The  complaint  raised  two  issues :  one  in  regard  to 
accessories  and  supplies  and  the  other  with  reference  to  parts. 
It  alleged  that  General  Motors  Corp.  had  forced  its  dealers 
to  buy  accessories  and  supplies  from  General  Motors,  to 
the  exclusion  of  competing  sellers,  through  the  use  of  "intimi- 
dation, oppression,  and  coercion,"  including  threats  of  can- 
cellation and  actual  cancellations  of  new-car  selling  agree- 
ments. The  complaint  charged  that  the  use  of  these  methods 
to  force  dealers  to  buy  accessories  and  supplies  exclusively 
from  General  Motors  constituted  an  unfair  method  of  com- 
petition and  a  violation  of  Section  5  of  the  Federal  Trade 
Commission  Act. 

The  second  issue  raised  in  the  complaint  challenged  a 
clause  contained  in  the  new-car  selling  agreements  of  Gen- 
eral Motors  dealers  everywhere  except  in  Texas.  This  clause 
read: 

Dealer  agrees  that  he  will  not  sell,  offer  for  sale,  or  use  in  the 
repair  of  Chevrolet  [Pontiac,  Oldsmobile,  Buick]  motor  vehicles 
secondhand  or  used  parts  or  any  part  or  parts  not  manufactured 
by  or  authorized  by  the  Chevrolet  [Pontiac,  Oldsmobile,  Buick] 
Motor  division  *  *  *  (VIII,  App.  B,  XXIV). 

It  was  charged  that  this  provision  constituted  a  violation 
of  section  3  of  the  Clayton  Act,  as  an  exclusive  dealing  ar- 
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rangement  which  had  the  effect  of  substantially  lessening 
competition  or  tending  to  create  a  monopoly  in  the  parts  used 
in  the  repair  of  General  Motors  cars. 

The  Subcommittee  heard  testimony  from  Donald  P. 
MacDonald,  an  attorney  with  the  Federal  Trade  Commission 
who  was  intimately  associated  with  the  investigation  and 
hearings.  Mr.  MacDonald  stated  that  manufacturer  and 
jobber  testimony  before  the  Commission  demonstrated  that 
General  Motors,  by  requiring  its  dealers  to  buy  parts  and 
accessories  from  their  respective  car  divisions  and  prohibit- 
ing them  from  purchasing  so-called  nongenuine  parts  from 
local  jobbers,  had  reduced  the  sales  of  independent  parts  and 
accessories  manufacturers  and  had  substantially  lessened 
competition  (VI,  2758). 

Mr.  MacDonald  further  stated  that  the  testimony  dis- 
closed the  facts,  included  in  the  Commission's  findings,  that 
much  unordered  merchandise  was  shipped  by  General  Motors 
car  divisions  to  their  dealers;  that  on  occasion  dealers  were 
threatened  with  cancellation  of  their  franchises  unless  they 
accepted  and  paid  for  unordered  parts  and  accessories,  and 
that  in  some  cases  franchises  were  canceled  for  such  refusals 
(VI,  2759). 

The  Federal  Trade  Commission's  findings  as  to  the  facts 
noted  that  the  acts  and  practices  of  General  Motors  were 
designed  to  and  did  coerce  and  compel  its  dealers  to  pur- 
chase parts  and  accessories  solely  from  General  Motors  and 
prohibited  purchases  from  outside  sources  except  in  cases  of 
emergency  when  the  so-called  "genuine"  part  or  accessory 
was  not  available. 

The  Commission  found  that  as  a  result  of  these  acts  and 
practices  and  the  above-described  provision  in  the  dealers' 
selling  agreements,  independent  manufacturers  and  jobbers 
wrere  no  longer  able  to  sell  to  General  Motors  dealers.  The 
Federal  Trade  Commission  concluded  that  the  effect  thereof 
had  been  to  substantially  lessen  competition  and  had  tended 
to  create  a  monopoly. 

On  November  12,  1941,  after  more  than  7  years  of  inves- 
tigation and  4  years  after  issuance  of  the  complaint,  the  Com- 
mission entered  a  cease-and-desist  order  against  General  Mo- 
tors. General  Motors  filed  an  appeal  with  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  but  subse- 
quently withdrew  the  appeal.  The  Federal  Trade  Commis- 
sion's order  was  modified  on  June  25,  1942.  General  Motors 
filed  a  report  of  compliance  on  September  22,  1942,  in  which 
it  indicated  that  it  had  eliminated  the  objectionable  provision 
from  its  selling  agreement  and  had  substituted  the  following : 
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Dealer  agrees  that  he  will  not  sell,  offer  for  sale,  or  use  in  the 
repair  of  Chevrolet  motor  vehicles  and  chassis,  as  genuine  new 
Chevrolet  repair  parts,  any  part  or  parts  which  are  not  in  fact 
genuine  new  Chevrolet  repair  parts  as  defined  herein  (VIII,  app. 
B,  XXIV). 

General  Motors  also  reported  that  it  had  notified  all  of  its 
employees  of  the  provisions  of  the  cease-and-desist  order  and 
had  directed  them  to  conform  thereto.  The  Federal  Trade 
Commission  accepted  the  report  on  October  12,  1942. 

The  Commission's  order,  in  substance,  directs  General 
Motors,  in  connection  with  the  sale  and  distribution  of  auto- 
mobile accessories,  supplies,  and  similar  products  to  cease 
and  desist  from : 

1.  Requiring  dealers,  by  means  of  intimidation  or 
coercion,  to  purchase  or  deal  in  accessories  or  supplies 
sold  and  distributed  by  General  Motors  or  anyone  desig- 
nated by  them; 

2.  Canceling,  or  directly  or  by  implication  threaten- 
ing the  cancellation  of,  any  franchise  or  agreement  with 
dealers,  because  of  their  failure  to  purchase  or  deal  in 
General  Motors'  accessories  or  supplies; 

3.  Canceling,  or  directly  or  by  implication  threaten- 
ing cancellation  of,  any  franchise  or  agreement  with  any 
dealer,  for  purchasing  or  dealing  in  accessories  or  sup- 
plies not  obtained  from  General  Motors ; 

4.  Shipping  accessories  or  supplies  without  prior 
orders  therefor,  or  canceling  or  directly  or  by  implication 
threatening  the  cancellation  of  any  franchise  or  agreement 
writh  a  dealer  because  of  failure  or  refusal  to  accept  acces- 
sories or  supplies  shipped  without  prior  order; 

5.  Refusing,  or  threatening  to  refuse,  to  deliver  auto- 
mobiles to  dealers  because  of  a  failure  or  refusal  to  pur- 
chase or  deal  in  General  Motors  accessories  or  supplies; 
and 

6.  The  use  of  any  system  or  practice,  plan,  or  method 
of  doing  bsuiness,  for  the  purpose,  or  having  the  effect,  of 
coercing  or  intimidating  dealers  into  purchasing  or  deal- 
ing in  accessories  or  supplies  manufactured  or  supplied 
by  General  Motors  or  anyone  designated  by  them. 

In  regard  to  parts,  the  Commission  order  directs  General 
Motors  to  cease  and  desist  from  violating  the  exclusive  deal- 
ing section  of  the  Clayton  Act  by  entering  into,  enforcing, 
or  continuing  in  operation  or  effect,  any  franchise  or  agree- 
ment for  the  sale  of  automobiles,  or  any  contract  for  the  sale 
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of,  or  selling  automobile  parts  on  the  condition,  agreement, 
or  understanding  that  the  dealer  shall  not  use  or  sell  auto- 
mobile parts  other  than  those  acquired  from  General  Motors, 
unless  such  condition,  agreement,  or  understanding  be  limited 
to  automobile  parts  necessary  to  the  mechanical  operation 
of  an  automobile,  and  which  are  not  available,  in  like  quality 
and  design,  from  other  sources  of  supply. 

The  effectiveness  of  the  Commission's  1941  cease  and  de- 
sist order  against  General  Motors  can  only  be  measured  by 
its  applicability  and  enforceability.  It  appears  that  the  Com- 
mission's order  fails  both  these  tests. 

The  first  count  of  the  Commission's  cease  and  desist  order, 
prohibiting  practices  in  violation  of  section  5  of  the  Federal 
Trade  Commission  Act,  relates  to  the  sale  and  distribution 
of  accessories  and  supplies.  The  second  count  of  the  order, 
prohibiting  practices  in  violation  of  section  3  of  the  Clayton 
Act,  relates  solely  to  parts.  Thus,  application  of  the  Com- 
mission's order  requires  a  distinction  between  a  part  and  an 
accessory.  However,  there  is  no  clear  distinction  between 
accessories  and  parts,  nor  is  there  a  precise  definition  of  sup- 
plies. As  noted  by  the  Commission's  findings  as  to  the  facts, 
the  distinction  between  parts  and  accessories  was  confusing- 
even  to  officials  of  General  Motors.  In  this  testimony  before 
the  Subcommittee,  it  appeared  that  this  confusion  among 
General  Motors'  officials  even  extended  to  Alfred  P.  Sloan, 
Jr.,  chairman  of  the  board,  and  Harlow  H.  Curtice,  president 
of  General  Motors.  Mr.  Sloan  called  a  lamp  an  accessory, 
not  a  part,  while  Mr.  Curtice  said  a  lamp  is  as  much  a  part 
of  the  car  as  anything  else.  "So  it  is  a  pretty  fine  line  of 
demarcation"  (VII,  3526). 

Moreover,  as  new  models  of  cars  are  developed,  many 
items  previously  considered  accessories  become  standard 
equipment  and,  as  such,  come  within  the  classification  of 
parts.  General  Motors'  catalogs  are  of  no  help  in  distinguish- 
ing between  parts  and  accessories.  Articles  listed  in  the 
parts'  catalogs  with  parts'  numbers  include  such  items  as 
radios,  antifreeze,  and  seat  covers.  Some  of  these  items  are 
also  listed  in  separate  accessories  catalogs,  but  even  these  are 
given  parts'  numbers. 

It  is  quite  clear  that  the  difficulty  of  distinguishing  be- 
tween parts  and  accessories  in  order  to  determine  which  sec- 
tion of  the  order  governs,  renders  ineffective  the  application 
of  the  Federal  Trade  Commission's  cease  and  desist  order 
against  General  Motors. 

The  inft'ectiveness  of  the  Commission's  order  is  also  ap- 
parent when  it  is  viewed  in  the  light  of  the  cumbersome  pro- 
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cedures  under  the  Clayton  Act  necessary  to  enforce  the  second 
count  of  the  order  relating  to  parts. 

The  Commission  may  issue  orders  under  section  5  of  the 
Federal  Trade  Commission  Act  or  under  the  Clayton  Act. 
Orders  issued  pursuant  to  section  5  of  the  Federal  Trade 
Commission  Act  become  final  in  60  days  if  no  court  review 
is  sought,  or,  if  review  is  sought,  upon  affirmance  of  the  order. 
Under  the  Clayton  Act,  on  the  other  hand,  unless  the  re- 
spondent seeks  court  review,  a  Commission  order  can  be 
enforced  only  by  application  to  a  United  States  court  of 
appeals.  To  obtain  a  decree  of  affirmance  and  enforcement, 
the  Commission  must  prove  a  violation  of  the  order.  Even 
then,  no  penalty  can  be  imposed  until  a  subsequent  violation 
is  established  which  constitutes  contempt  of  the  court's  de- 
cree. The  cumbersome  procedure  thus  requires  twice  proving 
a  violation  of  the  Commission's  cease  and  desist  order,  and 
at  least  three  times  proving  conduct  in  violation  of  the  Clay- 
ton Act. 

Subsequent  to  the  issuance  of  the  1941  cease  and  desist 
order  the  Commission  received  complaints  from  automobile 
parts  jobbers  and  from  associations  of  automobile  parts  job- 
bers that  General  Motors  was  violating  the  order.  A  full- 
scale  compliance  investigation  was  conducted.  The  results 
of  this  investigation  are  now  being  reviewed  by  the  staff  in 
preparation  of  a  report  to  the  Commission. 

The  Subcommittee,  other  congressional  committees,  and 
individual  Members  of  the  Congress  received  numerous  com- 
plaints from  automobile  parts  jobbers,  associations  of  auto- 
mobile parts  jobbers,  and  dealers,  that  General  Motors  has 
violated  the  Commission's  order.  The  tenor  of  these  com- 
plaints was  that  effective  relief  could  not  be  obtained  from 
the  Federal  Trade  Commission,  and  that  a  full-scale  study 
of  General  Motors  role  in  the  sale  and  distribution  of  parts, 
accessories  and  supplies  was  necessary  to  reveal  its  coercive 
marketing  practices. 

A  number  of  General  Motors  dealers,  from  various  sec- 
tions of  the  country,  gave  testimony  before  the  Subcommittee 
that  they  have  been  coerced  to  purchase  replacement  parts 
and  accessories  from  General  Motors.  Testimony  of  dealers 
before  the  Subcommittee  showed  that  there  are  broader  prob- 
lems, not  specifically  dealt  with  by  the  Commission's  order, 
emerging  from  the  inequitable  selling  agreements.  In  addi- 
tion to  parts  and  accessories,  dealers  testified  that  General 
Motors  exerted  pressure  upon  them  to  purchase  from  it  sup- 
plies, including  advertising  literature,  antifreeze,  underrat- 
ing, and  tools.    General  Motors'  selling  agreement  requires 
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dealers  to  buy  special  tools  developed  by  General  Motors, 
and  to  carry  in  stock  at  all  times  an  adequate  assortment  of 
parts  and  accessories  to  render  proper  service  to  automobile 
owners.  Broad  provisions  of  this  nature,  together  with  the 
selling  agreement  requirement  that  satisfactory  parts  and 
accessories  facilities  will  be  maintained,  lend  themselves  to 
the  application  of  pressure  by  General  Motors  upon  its 
dealers. 

J.  B.  Silaz,  Jr.,  a  present  Oldsinobile  dealer  from  Conway, 
Ark.,  testified  that  from  1949  to  date  he  had  been  compelled 
to  purchase  many  tools  that  were  unnecessary  to  conduct  his 
business  properly,  and  that  in  most  instances,  his  mechanics 
never  used  the  tools  purchased.  Mr.  Silaz  stated :  "I  wras  in- 
structed to  purchase  a  Sun  testing  machine  at  a  cost  of  ap- 
proximately $750  by  the  zone  manager  *  *  *  (VII,  3473). 
Mr.  Silaz  told  of  a  dealers  meeting  where  he  was  informed 
that  the  dealers  would  have  to  purchase  a  carbon  blaster  for 
$175.  He  said :  "The  district  manager  stood  at  the  door  and 
I  slipped  out.  I  refused  to  purchase  same  and  can  now  pur- 
chase it  from  a  dealer  for  $20,  which  he  has  never  uncrated" 
(VII,  3474). 

Mr.  Silaz  also  testified : 

I  have  been  compelled  to  purchase  a  number  of  gadgets,  among 
which  was  a  plastic  hood  for  a  98  Oldsmobile  in  1949,  cost  $130. 
This  piece  of  monstrosity,  which  I  was  never  able  to  use,  was 
given  to  a  friend  of  mine,  another  dealer,  to  be  used  as  a  window 
in  a  houseboat.  This  plastic  hood  also  came  with  a  lighting  sys- 
tem, for  an  extra  $15,  of  course,  which  I  was  forced  to  purchase 
for  the  purpose  of  night  demonstrations,  notwithstanding  the  fact 
that  we  were  never  open  evenings,  with  2  cars  per  month  (VII, 
3474). 

Mr.  Silaz  further  stated  that  he  had  been  compelled  to 
subscribe  to  publications  and  other  advertising  media  (VII, 
3474). 

Mr.  Silaz  also  had  to  purchase  $1,734.63  worth  of  special 
tools  and  bins  full  of  equipment  before  he  became  a  dealer. 
He  reported  that  he  had  attempted  to  tell  the  district  man- 
ager that  he  would  not  need  this  equipment,  but  the  district 
manager,  closing  his  book  had  said,  "Mr.  Silaz,  are  you  in- 
terested in  getting  this  Oldsinobile  franchise  or  not?'  I  said, 
'Yes,  sir.'  He  said,  'Let's  go  ahead'  "  (VII,  3476).  Mr.  Silaz 
testified : 

Finally  the  great  day  arrives  when  we  are  privileged  to  travel 
the  170  miles  to  sign  our  new  contracts  for  another  year.  This  is 
where  we  get  the  real  treatment  such  as  $236.75  for  special  tools, 
but  a  bargain  to  us  at  $184.55. 
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These  tools,  I  might  add,  include  air-conditioning  tools —  I 
don't  do  air  conditioning,  never  have  done  air  conditioning,  and 
am  not  going  to  start  doing  air  conditioning  (VII,  3474). 

In  reply  to  Mr.  Silaz'  complaint  that  he  was  required  to 
purchase  special  tools,  General  Motors  relied  on  a  paragraph 
in  the  selling  agreement  stating  that  the  dealer  will  buy 
special  tools  developed  by  General  Motors  as  General  Motors 
deems  necessary  for  the  dealer  to  render  proper  service.  In 
this  paragraph,  the  dealer  also  authorizes  General  Motors 
to  ship  to  the  dealer,  in  advance  of  the  new  models,  such 
special  tools  as  General  Motors  deems  essential  to  service 
such  new  models  properly  (VII,  3751-3752).  General  Motors 
does  not  deny  that  Mr.  Silaz  was  required  to  purchase  a  Sun 
testing  machine  for  his  repair  shop,  but  contends  that  in  its 
opinion  "this  testing  equipment  or  its  equivalent  is  essential 
for  dealerships  if  they  are  to  provide  satisfactory  service  to 
owners  of  modern  automobiles"  (VII,  3750) .  General  Motors 
does  not  deny  that  Mr.  Silaz  purchased  a  plastic  hood  but 
denies  he  was  forced  to  make  this  purchase.  In  regard  to  sub- 
scriptions to  publications,  General  Motors  contends  that 
these  are  available  to  all  dealers  and  are  purchased  volun- 
tarily (VII,  3751). 

General  Motors  did  not  deny  Mr.  Silaz'  testimony  that 
upon  entering  into  the  selling  agreement  in  1949,  Oldsmobile 
insisted  that  he  purchase  a  stock  of  parts  for  1946  through 
1949  models.  General  Motors  replied  that  the  selling  agree- 
ment provides: 

Dealer  will  carry  in  stock  at  all  times  during  the  life  of  this 
agreement  an  adequate  number  and  assortment  of  parts  and  acces- 
sories to  render  proper  service  to  owners  of  Oldsmobile  motor 
vehicles  and  chassis. 

General  Motors  contended  that  this  provision  covers  prior 
years  as  well  as  the  current  year's  models  (VII,  3750-3751). 

Of  great  significance  was  the  following  testimony  of  Mr. 
Silaz : 

Each  year  the  inquisition  takes  place  at  Memphis,  Tenn.,  by 
which  I  mean  the  signing  of  the  new  contract.  This  year  the  dis- 
trict manager  eased  the  pain  by  preparing  for  our  signatures  on 
July  25  our  transmission  parts  order,  and  August  10  our  inter- 
changeable parts  order  *  *  *  As  a  class  C  dealer  I  was  privileged 
to  sign  [exhibiting]  the  order  blank  for  all  the  parts  that  I  would 
receive  in  spite  of  the  fact  that  I  knew  neither  the  quantity  nor  the 
price  of  what  I  actually  needed  (VII,  3474). 
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When  asked  whether  he  was  not  given  any  opportunity  to 
decide  how  much  of  the  transmission  parts  order  he  wanted, 
Mr.  Silaz  stated: 

No,  sir ;  that  was  prepared  by  the  district  sales  manager,  and 
you  signed  it.   If  you  do  not,  you  go  to  Memphis  and  see  the  man. 

Mr.  Silaz  noted  that  each  year  he  had  considerable  parts 
left  over  and  still  has  on  his  shelves  parts  which  he  received 
in  this  manner  without  his  consent  (VII,  3475). 

Tin4  transmission  parts  order  and  the  noninterchangeable 
parts  order  are  printed  forms  prepared  by  General  Motors. 
At  the  to})  of  the  first  page  of  each  form  are  blank  spaces  for 
the  dealer's  name,  address,  etc.,  and  a  blank  space  for  the 
dealer's  signature.  The  rest  of  the  first  page  and  the  next 
several  pages  are  made  up  of  printed  columns  captioned : 
"Group  Number";  "Part  Number";  "Name  and  Models"; 
"Additional  Quantity" ;  "Suggested  Minimum  Quantity" ;  and 
"Net  Price."  All  columns,  except  those  captioned  "Suggested 
Minimum  Quantity"  and  "Net  Price"  are  complete  with  all 
the  necessary  printed  information.  Under  the  column  cap- 
tioned "Suggested  Minimum  Quantity"  there  are  three  cate- 
gories of  dealers,  classified  according  to  the  number  of  cars 
they  receive.  The  quantities  of  each  of  the  listed  particular 
parts  are  printed  on  the  form  under  each  class  of  dealer. 

In  its  testimony  before  the  Subcommittee,  General 
Motors  did  not  refute  the  allegation  that  the  district  manager 
had  prepared  the  order  for  Mr.  Silaz'  signature.  General 
Motors  stated  that  the  printed  forms  are  prepared  by  it  "to 
be  helpful  to  the  dealer"  and  that  the  quantities  printed  on 
the  forms  are  "purely  suggestive."  General  Motors  gave 
testimony  that  the  dealer  has  the  option  to  take  more  or 
less  than  the  quantity  of  parts  printed  on  the  form  by  crossing 
out  the  printed  quantity  (VII,  37S5). 

Mr.  Silaz  further  testified  that  a  General  Motors  district 
manager  had  questioned  the  source  of  parts  other  than 
General  Motors'  parts  in  his  bin.  He  noted :  "I  believe  that 
as  an  independent  businessman  I  Avas  entitled  to  purchase 
parts  from  any  sources  that  I  pleased,  especially  a  man  that 
was  trading  with  me"  (VII,  3476-3477).  General  Motors 
did  not  refute  this  testimony. 

The  Subcommittee  also  heard  testimony  from  Miller 
Kaminsky  of  the  Chatham  Motor  Co.,  Savannah,  Ga.  Mr. 
Kaminsky  had  held  a  Cadillac  franchise  since  1935  and  a 
Pontiac  franchise  since  1939.  Mr.  Kaminsky's  franchises 
were  not  renewed  bv  General  Motors  in  1955. 
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Mr.  Kaminsky  testified  that  on  occasion  he  had  ordered 
cars  from  Pontiac  or  Cadillac  without  accessories  and  had 
later  been  required  to  change  these  orders  to  include  more 
accessories.   He  testified : 

Yes,  sir ;  we  would  send  orders  for  50  or  60  cars  at  a  time, 
sometimes  30,  it  depends  on  our  stock  at  the  time.  And  we  would 
send  these  orders  in — we  had  to  take  various  cars,  various  body 
styles  and  so  forth.  And  we  would  order  accessories  by  the 
process  of  some  rather  heavy,  others  just  medium,  and  some 
probably  without  accessories.  And  probably  within  3  or  4  days 
the  district  manager  would  come  in  with  these  orders  in  his 
brief  case  and  say,  "We  can't  take  them," 

We  would  say,  "Why  can't  you?" 

"We  want  more  accessories  on  them,"  he'd  say. 

We  said,  "When  can  a  poor  man  buy  an  automobile?  We 
want  to  get  some  poor  men's  cars  in  here."  But  we  did  add  the 
accessories  to  them  (VII,  3309). 

General  Motors  contended  that  Pontiac  motor  division 
accepts  order  for  new  cars  as  they  are  submitted  by  the 
dealer,  and  that  all  dealers  are  free  to  use  their  own  judg- 
ment in  ordering  accessories  installed  on  new  cars  (VII, 
3760). 

Mr.  Kaminsky  further  testified  that  in  1951  he  was 
required  to  take  40  tons  of  undercoating  material  at  a  cost 
of  $1,641  plus  freight.  Mr.  Kaminsky  testified  that  he  told 
a  General  Motors  representative  "that  we  were  not  in  the 
undercoating  business,  we  had  no  facilities  for  undercoating 
and  we  would  like  relief  from  any  purchases"  (VII,  3310). 
General  Motors  contended  that  Mr.  Kaminsky  expressed  a 
desire  to  get  into  the  undercoating  phase  of  the  business  and 
that  Mr.  Kaminsky  made  his  own  decision  with  respect  to 
entering  the  undercoating  field  (VII,  3760). 

Testimony  was  also  given  by  James  T.  Hamrick,  owner 
and  operator  of  the  Hamrick  Motor  Co.,  Mobile,  Ala.  Mr. 
Hamrick  had  been  a  franchised  Oldsmobile  dealer  in  Mobile 
until  October  31,  1955,  at  which  time  his  franchise  was  not 
renewed  by  the  General  Motors  Corp. 

Mr.  Hamrick  testified  that  at  franchise-renewal  time 
General  Motors  representatives  told  him  the  percentage  of 
new  cars  with  various  types  of  equipment  he  would  have 
to  take.  He  testified : 

*  *  *  they  tell  us  in  percentage  of  what  equipment  we  have  to 

-  *  *  *  say,  75  percent  radios,  85  percent  heaters,  90  percent 

iss,  50  percent  white  sidewalls,  25  percent  large  hubcaps, 

wp  ran   CT^rpurl  that  nprrpntaw 


take  *  *  *  say,  75  percent  radios,  85  p 
tinted  glass,  50  percent  white  sidewalls, 
and  then  we  can  spread  that  percentage. 
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But  we  do  have  to  take  that  percentage  of  equipment  of  the 
cars  we  order  (VII,  3353-3354). 

General  Motors  denied  Mr.  Hamrick's  testimony  and 
slated  that  the  Oldsmobile  division's  policy  is  to  permit  the 
dealer  to  order  his  cars  without  any  accessories  or  special 
equipment,  and  that  General  Motors  imposes  no  requirements 
of  any  kind  with  respect  to  such  matters  (VII,  3731). 

Don  B.  Bobbins,  partner  with  his  father  in  Robbins 
Motor  To.,  Fort  Smith,  Ark.,  also  testified  before  the  Sub- 
committee. Mr.  Robbins'  father  purchased  his  Buick  agency 
in  1938.  The  selling  agreement  was  not  renewed  on  October 
31,  1955.  Mr.  Robbins  described  pressure  applied  by  the 
Genera]  Motors  district  manager  in  regard  to  a  group  of 
accessories  totaling  approximately  $35  for  each  car.  Mr. 
Robbins  testified: 

He  wanted  me  to  equip  all  my  automobiles,  and  we  had  an 
extreme  seller's  market  in  those  days,  with  that  equipment,  and 
to  sell  it  to  the  customer  as  a  mandate;  in  order  words,  "Here  is 
the  car  and  here  is  how  it  is  equipped,  and  if  you  want  it,  buy  it" 
(VII,  3391). 

The  purchase  under  pressure  by  Mr.  Robbins  of  duplicate 
spring  announcement  kits  has  been  described  earlier.  General 
Motors  did  not  comment  on  these  charges  by  Mr.  Robbins. 

The  Subcommittee  also  heard  testimony  of  Edgar  H. 
Zimmer,  former  owner  of  Eastside  Buick  Co.,  St.  Louis,  Mo. 
In  his  statement,  Mr.  Zimmer  stated  that  a  General  Motors 
representative  called  every  90  days  and  helped  the  parts  man 
fill  out  the  90-day  projection  order  pad,  and,  on  another 
occasion,  contacted  the  parts  man  on  the  stock  and  items 
the  company  was  not  buying  from  Buick.  After  newr  models 
were  announced  in  1954,  Mr.  Zimmer  stated  : 

*  *  *  we  were  pressed  to  purchase  seat  covers  at  regular 
prices  on  previous  year  models  *  *  *  also  undercoating  material 
*  *  *.  Each  year  antifreeze  was  a  cause  for  discussion  as  to  the 
amount  of  gallons  needed  to  take  care  of  our  customers.  If  you 
did  not  go  along  with  them  on  these  things,  you  were  not  com 
sidered  cooperative  (VII,  3404). 

Mr.  Zimmer  further  stated : 

In  the  models  after  the  war,  it  was  almost  impossible  to  get 
a  car  order  through  without  full  equipment — radio,  heaters,  group 
accessories,  etc.  I  was  pressed  for  seatcover  orders  for  the 
number  of  new  cars  we  received.  At  the  time  I  sold  my  business, 
I  still  had  a  good  supply  of  these  on  hand.  Some  were  made  of 
such  poor  materials  (denim,  some  straw)  they  were  not  com- 
petitive. 
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Bumper  guards  were  another  pressed  item — selling  for  $65 
a  set  of  4  installed.  They  had  so  many  to  sell  and  we  had  to 
take  so  many  (VII,  3404). 

Independent  parts  wholesalers  and  jobbers,  and  the  manu- 
facturers whose  products  they  distribute,  also  complained 
that  General  Motors,  by  coercing  and  improperly  inducing 
its  dealers  to  purchase  parts  and  accessories  from  it,  fore- 
close them  from  a  substantial  market. 

Testimony  was  given  by  James  W.  Cassedy,  general 
counsel  of  the  Motor  &  Equipment  Wholesalers  Association, 
an  international  trade  organization  of  independent  auto- 
motive wholesalers  who  have  approximately  3,500  wholesale 
trade  outlets  throughout  the  United  States  and  Canada.  Mr. 
Cassedy  stated  that  reports  from  members  of  the  association 
indicate  that,  notwithstanding  the  Federal  Trade  Commis- 
sion's cease  and  desist  order : 

General  Motors  has  continued  the  same  or  similar  acts  and 
practices,  condemned  by  the  Commission,  which  actually  or 
impliedly  intimidate  and  coerce  the  car  dealers  to  deal  exclusively 
in  automotive  replacement  parts  purchased  from  General  Motors. 
Moreover,  at  the  present  time  there  seems  to  be  a  widespread 
belief  established  in  the  public  mind,  no  doubt  by  General  Motors, 
that  exclusive  dealing  by  its  car  dealers  is  the  orthodox  rule  and 
that  any  deviation  therefrom  is  rank  heresy.  But  be  that  as  it 
may,  General  Motors  has  now  effectively  foreclosed  its  com- 
petitors, particularly  independent  automotive  parts  manufacturers 
and  independent  automotive  parts  wholesalers,  from  their  car 
dealers  who  constitute  a  substantial  share  of  the  consuming 
market  in  replacement  parts   (VI,  2804). 

The  Subcommittee  also  heard  the  testimony  of  Harold  T. 
Halfpenny,  general  counsel,  and  Jack  L.  Wiggins,  executive 
vice  president,  of  National  Standard  Parts  Association,  a 
national  trade  organization  with  a  membership  of  approxi- 
mately 350  manufacturers,  and  2,500  wholesalers,  of  auto- 
motive parts,  supplies  and  equipment.  Mr.  Halfpenny  stated 
that  innumerable  times  wholesalers  have  reported  that 
General  Motors  zone  managers  have  told  their  dealers :  "We 
have  a  division  selling  these  parts.  Why  are  you  buying 
all  these  parts  from  outsiders?''  Mr.  Wiggins  noted  that 
wholesalers  report  that  General  Motors  fieldmen  state  to 
the  dealers:  "Why  are  you  buying  all  these  parts  from  this 
independent  wholesaler?  We  handle  parts.  You  buy  from 
us"  (VI,  "2821). 

Another  witness  was  Henry  Trauscht,  secretary  and 
general  manager  of  Evanston  Auto  Supply  Co.,  Evanston, 
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111.,  a  wholesaler  of  automotive  parts,  equipment,  and  sup- 
plies.  Mr.  Trauscht  reported: 

The  practice  of  coercive  selling  has  been  with  us  for  so  many 
years  and  is  practiced  so  extensively  that  it  has  become  a  more 
or  less  accepted  business  policy  of  those  small  operators  who 
must  do  business  with  the  big  companies.  If  the  small-business 
man  who  is  dependent  upon  the  car  manufacturer  *  *  *  as  his 
major  source  of  supply  does  not  conform  to  this  method  of  doing 
business,  he  is  soon  divested  of  his  franchise  *  *  *  Actually  the 
system  can  be  interpreted  as  a  form  of  economic  slavery.  It  is 
certainly  far  removed  from  the  free  enterprise  which  we  all  like 
to  boast  so  much  about  (VI,  2854). 

Mr.  Trauscht  testified  that  numerous  cases  can  be  cited 
to  show  widespread  coercion.  He  reported  that  before  car 
manufacturers  began  the  distribution  of  antifreeze  and  mi- 
dercoating  under  their  own  label,  these  products  were  sold 
almost  exclusively  through  automotive  wholesalers.  Mr. 
Trauscht  noted : 

In  a  short  time,  by  their  system  of  coercive  selling,  and  this 
alone,  they  cut  deeply  into  the  wholesalers'  antifreeze  and  under- 
coating  business. 

Our  records  will  bear  this  out.  Car  agencies,  for  example,  who 
purchased  Prestone  from  our  company  in  500-  and  1 ,000-gallon 
lots  before  the  car  factories  distributed  private  label  antifreeze,  are 
now  buying  Prestone  from  us  in  48-gallon  quantities  or  less, 
frequently  only  enough  at  a  time  to  make  the  customer  demand. 

\\  nen  requested  why,  their  stock  answer  is  that  they  must 
sell  the  brand  shipped  to  them  by  the  car  factory  (VI,  2855). 

Mr.  Trauscht  reported  that  General  Motors  dealers  have 
told  him  frequently  the  factory  ships  to  them,  without  specific 
orders,  antifreeze,  radios,  mufflers,  oil  filter  elements,  and 
other  such  items  (VI,  2860-2861). 

The  Subcommittee  heard  testimony  from  G.  C.  Morris, 
executive  director  of  Automotive  Wholesalers  of  Texas,  an 
association  of  471  wholesalers  of  automotive  equipment,  parts 
and  accessories.  Mr.  Morris  testified  that  if  a  General  Motors 
representative  finds  merchandise  in  the  dealership  that  was 
not  bought  from  General  Motors,  "it  is  common  practice  for 
him  to  suggest  to  the  dealer  that  it  would  be  a  good  policy 
if  he  would  buy  exclusively  from  them."  Such  suggestions 
are  accompanied  by  threats  of  nonrenewal  of  the  dealer's 
selling  agreement,  according  to  Mr.  Morris  (VI,  2864). 

General  Motors  characterized  Mr.  Morris'  statement  as 
"one  of  the  more  insidious  charges''  and  categorically  denied 
that  it  coerces  its  dealers  either  directly  or  indirectly  to 
purchase  replacement  parts  from  it  (VII,  3874).   Mr.  Morris 
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read  into  the  record  a  letter  dated  November  15,  1955,  ad- 
dressed to  him,  from  one  of  the  members  of  the  association, 
concerning  the  practices  of  car  manufacturers  designed  to 
force  their  dealers  not  to  deal  with  independent  automotive 
jobbers.    The  letter  reads,  in  part,  as  follows: 

Big  business,  and  General  Motors  in  particular,  has  constantly 
hammered  at  the  very  existence  of  automotive  jobbers.  Through 
the  years  it  has  become  increasingly  difficult  for  us  to  do  business 
with  the  car  dealer,  a  natural  and  traditional  customer  of  ours. 
Through  threats,  often  veiled  and  implied  but  effective  just  the 
same,  the  car  dealer  has  been  and  is  being  forced  to  buy  his 
merchandise  other  than  vehicles  through  the  car  manufacturer. 
In  the  vast  majority  of  cases,  the  car  dealer  would  rather  buy 
from  his  automotive  jobber,  whom  he  knows  and  respects  and 
from  whom  he  gets  service  and  availability  that  he  cannot  get 
from  the  manufacturer.  Hundreds  of  instances  are  known  where 
the  car  dealer  buys  merchandise  from  his  automotive  jobber  and 
literally  hides  it  away  from  the  car  manufacturers  representative, 
who  will  put  on  the  pressure  if  he  finds  the  dealer  doing  business 
with  the  jobbers.  The  big  business  car  manufacturer  has  inten- 
sified his  policing  efforts  along  this  line  in  recent  years  *  *  * 
(VI,  2866). 

In  testimony  before  the  Subcommittee,  Mr.  Curtice  and 
Mr.  Hufstader,  reiterated  that  it  is  not  General  Motors' 
policy  to  coerce  its  dealers  to  purchase  replacement  parts 
and  accessories  from  it.  The  testimony  of  General  Motors 
and  its  dealers  on  this  point  is  conflicting.  Nevertheless 
independent  wholesalers  express  fear  of  ultimate  extinction 
because  of  General  Motors'  market  policies  and  practices. 
Certainly  the  franchise  dealership  represents  a  protected 
market  for  General  Motors'  sales.  The  unequal  position  of 
the  car  dealer  under  a  franchise  which  renders  him  par- 
ticularly susceptible  to  any  kind  of  factory  coercion,  pres- 
sure, or  threat  enables  General  Motors  and  its  parts  and 
accessories  distributors  to  obtain  access  to  a  market  from 
which  independent  jobbers  are  partially  precluded. 

General  Motors,  through  its  various  divisions,  produces 
accessories  for  use  on  General  Motors  cars.  As  noted  above, 
the  Federal  Trade  Commission  cease  and  desist  order  ex- 
pressly prohibits  General  Motors  from  requiring  its  dealers 
to  purchase  or  deal  in  accessories  sold  and  distributed  by 
General  Motors  or  anyone  designated  by  it.  To  the  extent 
that  accessories  for  General  Motors  cars  are  to  be  purchased 
at  the  option  of  the  consumer,  the  market  for  the  sale  of 
such  products  should  be  open  to  any  producer.  The  Sub- 
committee endeavored  to  learn  whether  General  Motors  has 
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engaged  in  any  practices  intended  to  or  having  the  effect  of 
excluding  producers  from  access  to  this  accessory  market. 

The  Subcommittee's  attention  was  directed  to  heaters, 
usually  considered  optional  accessory  equipment.  In  1954, 
1,417,453  new  Chevrolet  cars  were  reported  registered  in 
the  United  States.  In  1055,  1,830,037  new  Chevrolet  cars 
were  produced.  Evidently,  the  sale  of  heaters  for  Chevrolet 
cars  represents  a  substantial  market  in  which  small  pro- 
ducers can  compete.  There  appeared  to  be  no  reason  why 
General  Motors  should  have  any  preemptive  rights  in  this 
market.  If  Chevrolet  owners  are  to  have  the  full  advantages 
flowing  from  competition,  it  is  necessary  that  all  roadblocks 
to  competition  be  eliminated,  and  that  the  field  be  open  to  all. 

E.  L.  Schofield,  president  of  E.  L.  Schofield,  Inc.  of  Rock- 
ford,  111.,  charged  in  his  testimony  before  this  Subcommittee 
that  General  Motors  was  requiring  its  dealers  to  order  1955 
Chevrolet  cars  with  factory-installed  heaters,  a  practice  he 
considered  a  violation  of  the  Federal  Trade  Commission's 
1941  cease  and  desist  order. 

E.  L.  Schofield,  Inc.  manufactures  and  sells  automotive 
heaters  for  passenger  cars  and  trucks.  One  of  the  company's 
lines  is  a  "custom"  heater  for  Chevrolet  passenger  cars  (VI, 
2883).  A  custom  heater  is  one  designed  specifically  for 
installation  in  a  particular  vehicle  without  any  prime  mech- 
anical work.  Mr.  Schofield  testified  that  Schofield,  Inc. 
began  selling  custom  Chevrolet  heaters  in  1954,  and  that 
encouraging  sales  acceptance  among  Chevrolet  dealers 
prompted  his  company  to  develop  a  heater  for  the  1955  model 
Chevrolet  car  (VI,  2885).  In  1954,  the  total  sales  were 
between  5,000  and  6,000  units.  Schofield's  projected  sales 
plans  for  1955  was  a  minimum  sale  of  20,000  units,  with 
anticipated  sales  of  upward  of  50,000  units  (VI,  2885).  To 
the  best  of  Mr.  Schofield's  knowledge,  there  are  only  two 
other  small  manufacturers  producing  a  custom  heater  for 
Chevrolet  cars   (VI,  2905). 

Mr.  Schofield  related  that  engineers  of  Harrison  Radiator 
division,  which  makes  heaters  for  General  Motors  automobiles 
had  developed  a  heater-defrost  system  for  the  Chevrolet  wrap- 
around windshield  which  almost  precluded  installation  of 
this  heater-defrost  unit  in  the  1955  model  by  the  dealer. 
Schofield  engineers,  he  stated,  specially  designed  a  heater- 
defrost  unit  quick  and  easv  to  install,  to  fit  this  model  (VI, 
2892). 

Almost  immediately  after  the  announcement  of  the  new 
Schofield  heater  designed  for  the  1955  Chevrolet,  Mr.  Scho- 
field noted,  his  company — 
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*  *  *  began  to  receive  orders  for  substantial  quantities  from 
established  Chevrolet  dealer  accounts.  Shortly  after  the  first  of 
the  year,  however,  sales  diminished  drastically. 

Upon  investigation,  it  was  found  that  General  Motors  zone 
and  district  managers  in  certain  major  metropolitan  areas  were 
refusing  to  approve  orders  for  1955  Chevrolet  cars  without  fac- 
tory-installed heaters   (VI,  2884). 

Mr.  Schofield  testified  that  as  a  result  of  General  Motors' 
practices,  his  sales  organization  was  dissipated,  employees 
had  to  be  laid  off,  and  the  efforts  of  the  company  had  to  be 
diverted  to  other  products  and  markets  (VI,  2884).  By 
March  1955  sales  had  dropped  to  zero,  with  the  company 
receiving  requests  for  cancellation  of  orders,  actual  can- 
cellations, and  refusals  of  shipments  (VI,  2894). 

Mr.  Schofield  also  related  how  lie  contacted  Mr.  Brandt 
of  the  Aetna  Motor  Products  Co.  of  Boston,  Mass.,  to  discuss 
a  new  switch  for  the  1956  Schofield  heater  for  Chevrolet  cars. 
Mr.  Brandt  advised  him  that  he  could  not  supply  the 
switches,  as  the  purchasing  department  of  General  Motors' 
Harrison  Radiator  division  had  informed  him  "that  if  we 
supply  switches  to  any  other  heater  manufacturer,  they 
would  cancel  their  business  with  us"   (VI,  2890). 

General  Motors  told  the  Subcommittee  that  it  caused  this 
charge  to  be  investigated,  and  that  Mr.  Brandt  denied  Mr. 
Schofield's  statement   (VIII,  3881). 

The  Subcommittee  undertook  to  investigate  these  charges 
of  Mr.  Schofield.  The  Subcommittee  heard  testimony  of 
W.  W.  Brown,  Chicago  sales  representative  of  E.  L.  Schofield, 
Inc.  Under  oath,  Mr.  Brown  submitted  17  examples  of  his 
inability  to  sell  Schofield  heaters  in  the  Chicago  area  because 
of  the  alleged  inability  of  dealers  and  others  to  obtain  Chev- 
rolet cars  without  factory-installed  heaters.  Mr.  Brown 
testified  that  these  examples  were  not  exhaustive,  and  that 
they  could  be  duplicated  many  times  over  ( VI,  2909 ) . 

Mr.  Brown  testified  that  he  had  contacted  several  firms 
in  the  presence  of  a  Subcommittee  staff  attorney.  One  of 
the  dealers  contacted  had  13  Schofield  heaters  in  stock.  He 
told  Mr.  Brown  that  he  had  ordered  13  cars  without  heaters 
but  found  he  could  get  only  5  without  heaters  and  would 
have  to  take  the  rest  with  factory-installed  heaters  (VI, 
2915).  Mr.  Browrn  further  testified  that  he  and  the  staff 
attorney  contacted  a  fleet  operator  who  said  he  would  prefer 
to  buy  Chevrolet  cars  without  heaters,  but  was  unable  to  do 
so  (VI,  2918).  The  Subcommittee's  staff  attorney  gave  sworn 
testimony  conforming  Mr.  Brown's  evidence  (VI,  2918).  The 
Subcommittee's  staff  attorney  further  testified  that  one  of 
the  dealers  contacted  "indicated  that  he  was  interested  in 
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buying  a  large  number  of  Schofield  heaters,  that  he  had  on 
many  occasions  put  in  orders  for  cars  without  heaters,  and 
was  unable  to  get  them"  (VI,  2919). 

The  record  shows  that  on  March  24,  1955,  William  J. 
Marshall,  Jr.,  counsel  for  Schofield,  Inc.,  submitted  to  Gen- 
eral Motors  an  abstract  of  reports  furnished  by  Schofield 
salesmen  to  the  effect  that  he  could  not  sell  the  Schofield 
heater  because  General  Motors  Chevrolet  dealers  could  not 
obtain  1955  cars  without  factory-installed  heaters.  He  did 
not  then  disclose  the  names  and  locations  of  the  dealers  be- 
cause they  had  been  given  in  confidence  (VI,  2895).  General 
Motors  informed  Mr.  Marshall  that  it  "would  be  very  much 
interested  in  knowing  the  names  of  the  dealers  and  the 
General  Motors  personnel  involved  in  the  reports"  because 
such  practices  were  contrary  to  General  Motors  policy  and 
contrary  to  the  Federal  Trade  Commission  cease  and  desist 
order  of  1941   (VIII,  3876). 

On  May  20,  1955,  General  Motors  received  a  letter  from 
Mr.  Marshall  giving  the  names  of  five  Chicago  firms  who  had 
advised  him  and  a  Schofield  representative  that  they  had 
been  unable  to  obtain  1955  Chevrolet  cars  without  heaters, 
and  of  one  Chevrolet  district  manager  and  several  zone  man- 
agers who  had  refused  to  accept  orders  for  Chevrolet  cars 
without  heaters  (VIII,  3879).  On  June  23,  1955,  General 
Motors  answered  this  letter  denying  the  charge  (VIII,  3880). 
In  its  appearance  before  the  Subcommittee,  General  Mo- 
tors submitted  a  rebuttal  challenging  the  Schofield  complaint, 
stating : 

An  example  in  point  of  the  irresponsible  character  of  some  of 
the  testimony  regarding  the  alleged  coercion  of  dealers  is  the 
testimony  of  Mr.  E.  L.  Scofield  who  claims  that  Chevrolet  dealers, 
whose  names  he  cannot  reveal,  have  informed  his  salesmen  and 
sales  representatives  that  Chevrolet  motor  division  refused  to 
accept  orders  for  Chevrolet  passenger  cars  without  factory  in- 
stalled heaters   (VIII,  3874).     [Italics  supplied.] 

General  Motors  also  said: 

*  *  *  that  Mr.  W.  W.  Brown,  a  salesman  for  E.  L.  Scofield, 
Inc.,  was  sworn  as  a  witness  and  gave  testimony  under  oath  that 
a  number  of  Chevrolet  dealers  in  the  Chicago  area  had  told  him 
they  could  not  order  Chevrolet  passenger  cars  without  factory- 
installed  heaters.  However,  none  oj  these  dealers  were  named 
(VIII,  3881).    [Italics  supplied.] 

As  noted  above,  several  dealers  were  named  in  the  letter 
from  Mr.  Marshall,  received  and  answered  by  General 
Motors. 

General  Motors  further  testified  that,  having  been  sup- 
plied the  names  of  the  dealers  and  General  Motors  officials 
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involved,  "we  immediately  caused  an  investigation  to  be 
made  and  each  of  the  dealers  named  and  each  of  the  zone 
managers  flatly  denied  the  charge"  (VIII,  3878). 

In  view  of  the  conflict  in  testimony  and  the  fact  that 
General  Motors  considered  this  matter  of  major  importance, 
the  Subcommittee  felt  it  was  incumbent  upon  its  staff  to 
make  an  immediate  investigation,  especially  as  one  of  its 
staff  attorneys  had  testified  under  oath,  confirming  Mr. 
Brown's  sworn  testimony. 

Because  of  the  fear  of  reprisals  by  General  Motors  none 
of  the  dealers  involved  were  willing  to  testify  before  the 
Subcommittee.  William  J.  Marshall,  Jr.,  as  a  member  of 
the  bar,  felt  obligated  to  come  and  give  testimony. 

Mr.  Marshall  testified  under  oath  from  notes  taken  at  the 
time  he  talked  to  the  five  Chicago  firms  (identified  in  his 
letter  to  General  Motors)  who  advised  him  and  Mr.  Brown, 
the  Schofield  representative,  that  they  had  been  unable  to 
obtain  1955  Chevrolet  cars  without  heaters.  Mr.  Marshall 
testified  that  Mr.  Myer  of  Ideal  Rent-A-Car  Co.,  a  Chicago 
car-leasing  concern,  had  told  Mr.  Brown  and  himself  that 
he  was  sorry  that  he  could  not  buy  any  Schofield  heaters  at 
that  time,  but  that  since  he  had  not  been  able  to  buy  Chevrolet 
automobiles  without  heaters,  there  was  no  sense  in  his  buy- 
ing heaters  (VIII,  3894).  Mr.  Marshall  gave  testimony  that 
he  and  Mr.  Brown  had  also  visited  Nelson  Chevrolet,  Inc., 
where  they  spoke  to  Frank  Schmiel,  assistant  sales  manager 
and  purchaser  of  all  automobiles  for  Nelson  Chevrolet. 
Mr.  Schmiel  had  previously  ordered  109  Schofield  heaters; 
nine  had  been  delivered  and  100  were  still  to  be  delivered. 
Mr.  Marshall  testified : 

Schmiel  said  that  it  was  possible  they  would  have  to  cancel 

that  order  for  the  100,  because  they  couldn't  use  the  9,  they  could 

not  get  cars  without  heaters.  (VIII,  3895). 

Messrs.  Marshall  and  Brown  also  visited  Lewis  Auto 
Sales,  Inc.,  a  Chevrolet  dealer,  and  spoke  to  Mr.  Al  Levine. 
Mr.  Marshall  testified  that  Mr.  Levine  stated  he  had  pur- 
chased 25  Schofield  heaters,  but  was  a  little  anxious  about 
them  at  the  time  as  he  had  24  left.  Mr.  Levine  also  said 
"lie  had  not  been  able  to  get  any  cars  through  without 
heaters,  and  that  he  had  ordered  some,"  Mr.  Marshall  stated 
(VIII,  3896).  At  the  Ray  O'Connell  Motor  Co.,  Chicago 
Chevrolet  dealer,  Mr.  Marshall  testified  that  Mr.  O'Connell 
stated  he  still  had  some  Schofield  heaters  left,  and  that  orders 
for  Chevrolets  without  heaters  had  been  turned  back.  Mr. 
O'Connell  further  said:  "Well,  no  other  dealer  in  this  area  is 
getting  cars  without  heaters.  As  soon  as  they  do  start  coming 
through,  I  will  be  the  one  who  knows,"  Mr.  Marshall  tes- 
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tified  (VIII,  3901).  When  he  and  Mr.  Brown  visited  B.  &  L. 
Motors,  a  Chicago  auto-leasing  firm,  Mr.  Marshall  testified, 
he  was  told  that  Chevrolets  without  heaters  could  not  be 
obtained  (VIII,  3902). 

The  day  prior  to  his  appearance  before  the  Subcommittee, 
Mr.  Marshall  and  the  Subcommittee's  staff  attorney  en- 
deavored to  call  upon  the  five  Chicago  firms  which  had 
informed  Mr.  Marshall  that  they  had  been  unable  to  obtain 
1955  Chevrolet  cars  without  heaters  and  whose  names  he  had 
submitted  to  General  Motors.  Mr.  Marshall  testified  that 
Mr.  Schmiel  of  Nelson  Chevrolet,  Inc.,  confirmed  his  previous 
statement  that  he  had  ordered  cars  without  heaters  but  had 
not  been  able  to  get  them.  Mr.  Schmiel  further  stated  that  a 
Chicago  office  of  the  Chevrolet  Division  of  General  Motors 
had  called  and  said  they  would  not  write  the  factory  orders 
unless  these  orders  included  heaters  (VIII,  3903).  The  Sub- 
committee's staff  attorney,  testifying  under  oath  confirmed 
Mr.  Marshall's  testimony  and  added  that  Mr.  Schmiel  stated 
he  had  contacted  Mr.  Harry  O'Boyle,  a  North  Side  Chicago 
General  Motors  sales  representative,  who  told  Mr.  Schmiel 
"that  Chevrolet  considered  the  heater  to  be  an  integral  part 
of  the  car,  and  that  if  I  wanted  cars  I  was  going  to  have  to 
order  heaters,  or  I  was  not  going  to  get  anv  cars"  (VIII, 
3910). 

Mr.  Marshall  gave  testimony  that  he  and  the  Subcommit- 
tee's staff  attorney  called  on  Bay  O'Connell  Motor  Co.  and 
that  Mr.  O'Connell  would  neither  confirm  nor  deny  that  he 
had  told  Mr.  Marshall  he  could  not  get  cars  without  heaters. 
Mr.  Marshall  and  the  Subcommittee's  staff  attorney  did  not 
visit  Lewis  Auto  Sales,  Inc.,  because  they  had  been  informed 
that  Mr.  Al  Levine  had  left  Lewis  Auto  Sales  and  had 
acquired  his  own  dealership  (VIII,  3908). 

No  definite  conclusions  can  be  drawn  at  this  time  con- 
cerning the  charge  that  General  Motors  had  coerced  or  im- 
properly induced  its  dealers  to  purchase  Chevrolet  cars  with 
factory  installed  heaters.  However,  it  is  clear  that  an  inde- 
pendent manufacturer  of  heaters  had  been  virtually  fore- 
closed from  access  to  this  market.  This  incident  illustrates 
the  great  difficulties  confronting  an  independent  manufac- 
turer attempting  to  sell  in  a  market  which  General  Motors, 
in  one  form  or  another,  controls. 

In  1948  there  were  about  12,000  independent  wholesalers 
of  automotive  equipment.  These  wholesalers  handled  parts 
produced  by  independent  parts  manufacturers  as  well  as 
parts  manufactured  by  automobile  assemblers.  They  sell  to 
car  dealers,  garages,  filling  stations,  and  accessory  stores. 
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General  Motors  relation  to  this  industry  is  complex;  it  is  a 
producer,  user,  and  a  wholesaler  of  automotive  parts.  It 
purchases  and  resells  parts  and  accessories  to  its  dealers  and 
distributors  through  its  car  divisions,  through  AC  Spark 
Plug  Division,  and  through  United  Motors  Service  Division, 
whose  sole  function  is  the  distribution  of  parts  and  acces- 
sories produced  mainly  by  the  various  General  Motors  divi- 
sions. Both  United  Motors  and  AC  Spark  Plug  appoint  ware- 
house distributors  to  wholesale  the  various  General  Motors 
lines. 

On  January  1,  1954,  General  Motors  changed  its  parts 
distribution  methods  so  that  dealers  could  expand  their 
wholesaling  operations  to  include  not  only  parts  manufac- 
tured or  wholesaled  by  the  automobile  divisions,  but  also  the 
parts  produced  by  the  General  Motors  parts  divisions  and 
previously  handled  only  by  the  parts  jobbers  operating  under 
United  Motors  Service  and  AC  Spark  Plug  Divisions.  Whole- 
salers' lines  were  also  expanded  to  include  those  parts  previ- 
ously handled  by  dealers.  Dealers  were  offered  discounts  as 
an  incentive  to  wholesale  parts.  In  this  manner  General  Mo- 
tors created  potentially  18,000  parts  wholesalers  to  compete 
with  the  independent  wholesalers  already  in  existence.  The 
dealers,  who  become  wholesalers  under  this  plan,  had  previ- 
ously been  potential  customers  of  the  existing  wholesalers  in 
the  field.  By  the  end  of  1954,  according  to  a  statement  sub- 
mitted to  the  Subcommittee  by  General  Motors,  one  third  of 
the  23,662  General  Motors  outlets  were  not  participating  in 
the  plan,  but  3,000  dealers  sold  40  percent  or  more  of  their 
parts  business  at  wholesale.  The  staff  does  not  know  the 
extent  of  General  Motors'  wholesaling  operations  nor  does  it 
have  any  knowledge  of  the  changes  in  market  shares  resulting 
from  this  new  parts  wholesaling  plan. 

Independent  wholesalers  of  the  General  Motors  lines  are 
also  affected  by  the  new  plan.  The  warehouse  distributors 
appointed  by  United  Motors  Service  can  now  increase  the 
number  of  General  Motors  lines  they  carry  and  the  company 
has  offered  these  distributors  incentives  to  do  so.  The  result, 
it  is  charged,  has  been  to  reduce  the  number  of  non-General 
Motors  lines  carried  by  these  distributors. 

Harold  Halfpenny,  counsel  for  the  National  Standard 
Parts  Association,  stated  that  prior  to  World  War  II  the 
independent  parts  manufacturers  and  wholesalers  had 
between  75  and  80  percent  of  the  replacement  parts  market. 
However,  their  share  has  been  steadily  declining  in  the  post- 
war years  to  where  he  claims  it  is  presently  only  40  percent, 
with  the  major  car  manufacturers  having  captured  the  bal- 
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ance.  It  is  this  trend  that  is  causing  considerable  concern  to 
members  of  his  organization,  and  he  feels  that  the  intent  of 
the  new  plan  is  to  increase  General  Motors'  share  of  the  auto- 
motive replacement  parts  and  accessories  market  (VI,  2838). 
Mr.  Halfpenny  pointed  out  that  support  of  this  belief 
was  found  in  a  speech  made  in  Omaha,  Nebr.,  December  1953, 
by  Charles  Coker  of  United  Motors  Service  Division  describ- 
ing the  General  Motors  wholesale  parts  plan.  In  this  speech, 
Mr.  Coker  stated: 

However,  the  primary  reason  for  the  new  policy  is  that  General 
Motors,  having  manufactured  approximately  50  percent  of  all  cars, 
trucks,  and  engines,  feel  they  should  make  effective  a  plan  to  pene- 
trate the  replacement  parts  market  they  are  rightfully  entitled  to. 

Mr.  Halfpenny  interpreted  this  to  mean  that  General 
Motors  believed  it  should  have  the  repair  business  for  all 
General  Motors  cars,  or  50  percent  of  the  market  (VI,  2815- 
2816 ) .  In  its  statement  to  the  Subcommittee  on  replacement 
parts,  General  Motors  claimed  that  Mr.  Halfpenny  miscon- 
strued Mr.  Coker's  remarks.  In  commenting  on  its  new  parts 
program,  General  Motors  stated: 

The  current  plan  was  designed  to  broaden  the  availability  of 
General  Motors  car  and  truck  parts  to  a  larger  number  of  its 
owners.  Parts  formerly  available  exclusively  for  wholesale  distri- 
bution through  the  United  Motor  Service  and  AC  Spark  Plug  Di- 
vision are  now  made  available  for  wholesale  distribution  through 
the  car  and  truck  dealers.  A  wide  variety  of  parts  formerly  made 
available  for  wholesale  distribution  only  through  the  car  and  truck 
dealers  are  now  made  available  to  the  warehouse  distributors  of  the 
United  Motors  Service  and  AC  Spark  Plug  Division  *  *  * 

While  this  plan  makes  it  possible  for  the  car  and  truck  dealers 
to  compete  at  the  wholesale  level,  it  applies  only  to  the  parts  for 
the  dealers'  respective  cars  and  trucks.  For  example,  Chevrolet 
dealers  wholesale  parts  only  for  Chevrolet  cars  and  trucks.  Parts 
for  the  other  General  Motors  cars  and  trucks  are  not  made  avail- 
able to  Chevrolet  dealers  to  wholesale. 

Similarly,  parts  for  Chevrolet  cars  and  trucks  are  not  made 
available  to  the  dealers  of  the  other  car  and  truck  lines  to  whole- 
sale (VIII,  3852). 

Testimony  of  various  witnesses  was  presented  as  to  the 
effects  of  the  new  wholesale  parts  plan  on  the  operations  of 
independent  wholesalers.  John  W.  Duke,  a  parts  jobber  of 
Nashville,  Tenn.,  declared  that  the  dealer  will  buy  all  his 
requirements  from  General  Motors  and  not  from  independent 
wholesalers  since  the  dealer  receives  a  rebate  for  parts  pur- 
chased from  General  Motors  and  resold  at  wholesale  (VI, 
2925).  He  claimed  that  the  dealer,  not  knowing  at  the  time 
of  purchase  the  end  use  of  any  particular  part,  will  confine 
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his  purchases  to  General  Motors  to  assure  himself  of  the 
rebate  (VI,  2926). 

G.  0.  Morris  of  the  Automotive  Wholesalers  of  Texas, 
reported  that  even  though  car  dealers  were  under  pressure 
prior  to  1954  to  purchase  their  parts  exclusively  through 
General  Motors,  nevertheless,  they  purchased  substantial 
quantities  from  independent  parts  wholesalers.  The  wholesale 
parts  plan  transformed  these  car  dealers  into  competitors: 

The  very  obvious  result  is  that  General  Motors  is  deliberately, 
systematically,  and  purposely  seeking  to  capture  for  itself  a  prin- 
cipal share  of  the  wholesale  parts  market  (VI,  2868). 

Mr.  Morris  also  indicated  to  the  Subcommittee  that  net 
profits  for  wholesalers  has  also  declined  in  the  last  12  years 
from  15  percent  to  2%  percent  before  taxes  (VI,  2862). 
Members  of  his  organization  have  written  to  him  describing 
their  difficulties.  Fred  D.  Pinkston  of  the  Ferguson  Auto 
Supply  Co.,  Inc.,  wrote: 

*  *  *  It  can  be  readily  seen  that  this  program  hurts  the  auto- 
motive jobber  tremendously  because  now  his  customer,  the  inde- 
pendent garage  or  service  man,  may  purchase  at  wholesale  from 
the  dealer  and  in  addition  it  gives  General  Motors  another  big 
club  to  keep  the  car  dealer  from  buying  from  the  jobber  (VI,  2867) . 

Another  wholesaler,  writing  to  Mr.  Morris,  said: 

In  addition  to  increasing  their  dealer  discount  on  parts  sold 
through  their  service  department,  they  extended  an  additional  30- 
percent  discount  beyond  the  50  percent  on  all  parts  sold  to  the 
independent  repair  shop,  fleet,  or  service  station.  Since  it  was  not 
possible  for  use  to  meet  these  prices  we  were  dropped  as  a  source 
of  supply  by  these  dealers  and  placed  in  a  category  as  a  competitor 
by  them.  About  all  we  can  sell  the  car  dealer  now  is  a  little  weld- 
ing rod,  paint,  and  perhaps  a  small  quantity  of  sandpaper.  This 
explains  to  some  extent  the  statement  about  the  General  Motors 
program  eliminating  our  best  accounts  (VI,  2867). 

Both  Mr.  Halfpenny  and  James  W.  Cassedy,  together  with 
a  number  of  independent  parts  jobbers,  claim  that  the  new 
wholesale  parts  plan  is  injurious  to  independent  manufac- 
turers. Referring  to  the  new  parts  program,  it  was  stated  that 
wholesalers  take  on  the  General  Motors  line  as  a  "package 
deal",  of  from  $10,000  to  $500,000  worth  of  products  (VI, 
2823-24).  They  feel  that  the  size  of  this  "package"  so  ties 
up  the  capital  of  the  independent  parts  wholesalers  that  they 
are  unable  to  continue  purchasing  from  independent  manu- 
facturers (VI,  2808).  The  name,  General  Motors,  is  also  of 
help,  according  to  one  witness,  in  the  establishment  of  bank 
credit  to  handle  this  General  Motors  package  (VI,  2840). 
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Mr.  Halfpenny  admitted  that  the  primary  reason  parts 
wholesalers  selected  by  General  Motors  to  take  on  this  "pack- 
age deal"  are  not  reluctant  to  do  so,  despite  the  outlay  of  con- 
siderable capital  on  their  part,  is  that  they  can  return  all 
unsold  parts  to  General  Motors,  provided  they  do  so  within 
a  year  from  the  date  of  purchase  (VI,  2823-2824).  The 
smaller  parts  manufacturer,  however,  not  enjoying  the  capi- 
tal structure  of  General  Motors,  is  unable  to  meet  such  an 
offer,  and  accordingly  is  losing  business  which  he  had  hereto- 
fore, solely  because  he  cannot  compete  on  a  financial  basis 
with  General  Motors. 

Evidence  to  the  effect  that  General  Motors  endeavors  to 
exclude  independent  manufacturers'  lines  was  given  by  Albert 
W.  Holzwasser,  president  of  Arrow  Armatures  Co.,  a  firm 
which  rebuilds  and  wholesales  automotive  generators.  Mr. 
Holzwasser  stated  that  Delco-Remy,  a  division  of  General 
Motors,  which  among  other  activities  rebuilds  generators, 
has  become  an  important  factor  in  this  market,  since  the 
establishment  of  the  new  wholesale  plan.  Distributors  have 
taken  on  Delco-Remy  generators  as  part  of  the  expanded 
United  Motors  lines,  even  though  the  Arrow  price  is  con- 
siderably lower  (VI,  2845-2846).  He  further  testified  that 
customers  who  have  taken  on  the  General  Motors  lines  hide 
his  generators  for  fear  United  Motors  representatives  will 
see  them. 

A  customer  of  ours  in  Massachusetts  who  also  handled  Delco- 
Remy  was  told  by  a  United  Motors  Service  salesman,  "You  have 
two  lines  of  armatures  on  your  shelf — what  will  it  be — Arrow  or 
Delco-Remv?"  inferring  that  if  he  handled  Delco-Remy  he  can't 
carry  Arrow  *  *  *  (VI,  2844). 

If  this  is  representative  of  General  Motors  practices,  the 
wholesale  plan  will  result  in  the  exclusion  of  independent 
parts  manufacturers  lines  from  a  significant  market. 

In  response  to  this  charge  concerning  the  "package  deal," 
General  Motors  claimed  that  since  there  was  limited  experi- 
ence on  the  part  of  wholesalers  as  to  inventorying  the  various 
parts,  it  supplied  stock  guides  based  upon  car  division  experi- 
ence. Since  the  program  was  new,  distributors  would  return 
any  parts  of  the  initial  stock  within  2  years. 

Mr.  Halfpenny  further  charged  that  General  Motors  is 
able  to  forfeit  some  of  its  profit  on  what  are  referred  to  as 
competitive  parts  in  an  effort  to  gain  greater  control  of  the 
replacement  market,  because  it  can  make  up  this  profit  on 
captive  parts  which  it  controls  exclusively  (VI,  2829,  2835). 
General  Motors  answered  that — 


490 

We  are  accused  by  Mr.  Halfpenny  of  establishing  low  discounts 
and  high  prices  on  so-called  captive  items  in  order  to  subsidize 
high  discounts  and  low  prices  on  items  competitive  with  independ- 
ent manufacturers.  This  misstatement  of  our  pricing  policy  is 
entirely  without  foundation  (VIII,  3887). 

General  Motors  explained  that  the  reason  why  it  has  so- 
called  captive  parts  is  because  independent  manufacturers 
have  not  seen  fit  to  make  them,  either  because  tooling  costs 
are  too  high  or  volume  would  be  too  low  to  be  profitable. 

Another  charge  made  by  wholesalers  is  that  General 
Motors,  because  it  purchases  identical  parts  for  original 
equipment  and  for  replacement,  has  an  advantage  over  inde- 
pendent wholesalers.  In  certain  cases  there  appear  to  be  sub- 
stantial price  differentials  given  auto  assemblers  when  pur- 
chasing parts  for  assembly  and  for  replacement  from  the 
same  parts  producer.  L.  E.  Creel,  Jr.,  attorney  for  the  Fed- 
eral Trade  Commission,  who  appeared  before  the  Subcommit- 
tee, reported  upon  the  Commission's  findings  as  to  such  price 
differentials.  For  example,  in  the  AC  Spark  Plug  case,  it  was 
determined  that  car  manufacturers  were  paying  as  little  as 
6  cents  per  plug  for  use  as  original  equipment  and  24  cents 
when  purchasing  for  resale  for  replacement  purposes. 

Since  there  is  no  method  of  identification  of  parts  destined 
for  assembly  or  for  replacement,  wholesalers  have  felt  that 
parts  bought  for  original  equipment  at  low  prices  may  have 
been  diverted  into  the  replacement  market.  In  such  a  case 
assemblers  would  be  competing  unfairly  with  independent 
wholesalers  who  purchase  at  higher  prices. 

It  has  been  suggested  that  the  new  wholesale  parts  plan 
is  a  method  of  circumventing  Federal  Trade  Commission 
cease-and-desist  orders  against  General  Motors.  The  1941 
order  in  regard  to  the  coercion  of  dealers  has  been  treated 
fully  elsewhere.  The  Federal  Trade  Commission  order  of 
July  1953  required  General  Motors  and  the  AC  Spark  Plug 
Co.,  among  other  things,  to  cease  and  desist  from  using 
exclusive  dealing  contracts  with  wholesalers  in  the  sale  and 
distribution  of  AC  products  which  include  spark  plugs, 
cables,  fuel  pumps,  fuel  pump  parts,  oil  filters,  oil  filter 
cartridges,  and  oil  filter  elements. 

Because  of  the  complexities  of  the  entire  parts  and  acces- 
sories market,  the  lack  of  data  concerning  General  Motors' 
share  of  this  market,  and  the  newness  of  the  General  Motors 
parts  wholesale  plan,  it  would  be  premature  to  draw  any 
conclusions  as  to  whether  General  Motors  has  succeeded  in 
exercising  control  over  this  market  to  the  exclusion  of  others 
by  the  use  of  its  wholesale  parts  plan. 
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In  addition  to  pressure  upon  dealers  and  wholesalers  to 
handle  General  Motors  parts,  General  Motors  appeals  to 
consumers  directly  to  convince  the  ultimate  market,  the 
consuming  public,  that  it  should  not  only  patronize  General 
.Motors  dealers,  but  that  it  should  demand  General  Motors 
parts.  This  it  does  by  advertising  "genuine"  General  Motors 
parts.  The  definition  of  a  "genuine"  part  according  to  the 
Chevrolet  dealer  selling  agreement  is  as  follows: 

"Genuine  Chevrolet  parts  and  accessories"  as  used  in  this  agree- 
ment are  defined  as  being  parts  and  accessories  manufactured  by 
or  for  seller,  designed  for  use  on  Chevrolet  motor  vehicles  or 
chassis,  and  distributed  by  seller  or  any  division  or  subsidiary  of 
General  Motors  Corp.  (VIII  app.  B,  XXIV). 

It  is  readily  seen  that  the  term  "genuine"  is  ambiguous, 
and  independent  parts  producers  have  protested  General 
Motors'  use  of  the  term.  In  comparison  ads  General  Motors 
has  shown  what  would  appear  to  be  two  identical  parts,  such 
as  a  cylinder  head  gasket,  a  clutch  disc  or  perhaps  a  universal 
joint.  For  example,  under  a  picture  of  two  clutch  discs  ap- 
peared this  statement: 

The  two  clutch  discs  may  look  alike,  but  your  Chevrolet  knows 
the  difference ! 

Protect  the  performance  of  your  Chevrolet  with  genuine  Chev- 
rolet parts  (VII,  3014). 

The  ad  then  stated  that  the  "genuine"  clutch  disc  was  the 
one  which  was  made  better  and  which  would  last  longer.  Such 
advertising,  in  addition  to  the  implication  that  parts  mar- 
keted by  independent  manufacturers  would  not  function  effi- 
ciently, also  implies  that  General  Motors  produces  the  part. 
Wholesalers  objected  to  these  ads  as  deceiving.  They  pointed 
out  that  many  independent  parts  manufacturers  make  these 
parts  for  Chevrolet  and  in  some  instances  identical  ones  for 
distribution  in  the  replacement  market.  Accordingly,  they 
feel  that  such  advertising  by  General  Motors  constitutes  false 
disparagement  of  parts  they  produce. 

G.  C.  Morris  of  the  Automobile  Wholesalers  of  Texas,  in 
describing  this  type  of  advertising  said : 

*  *  *  I  think  the  most  flagrant  practice  is  that  of  advertising 
to  the  public  that  certain  parts  are  "genuine" — implying  that  other 
brands,  even  though  standard  nationwide,  are  inferior  or  unsuit- 
able. 

Actually,  this  business  of  representing  certain  parts  as 
"genuine"  parts  is  one  of  the  most  fraudulent  advertising  cam- 
paigns ever  foisted  upon  the  public  (VI,  2864). 
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Mr.  Morris  pointed  out  that,  in  many  instances,  the  only 
difference  between  the  part  made  for  General  Motors  and  the 
part  which  the  parts  manufacturer  markets  under  his  own 
name  is  the  packaging.  He  further  stated : 

*  *  *  The  same  specifications,  design  and  engineering  is  used 
in  the  manufacturing  of  automotive  parts  for  both  wholesaler  and 
car  manufacturer  (VI,  2865). 

James  W.  Cassedy,  of  the  Motor  Equipment  Wholesalers 
Association,  made  the  following  comment  on  this  type  of 
advertising : 

Another  practice  of  General  Motors  reported  to  members  of 
our  association  is  that  this  corporation  represents  in  advertising 
that  the  replacement  parts  purchased  by  General  Motors  from 
independent  manufacturers  and  sold  through  their  car  dealers  and 
other  wholesale  outlets  are  "genuine  parts,"  and  implies  in  such 
advertising  that  any  replacement  parts  which  do  not  carry  the 
General  Motors  "genuine  parts"  label  are  inferior,  spurious,  or 
gyp  parts.  It  is  well  known  in  the  industry  that  the  independent 
parts  manufacturers  distribute  replacement  parts  through  inde- 
pendent automotive  wholesalers  which  are  identical  with  the  re- 
placement parts  distributed  by  General  Motors  under  the  "genuine 
parts"  label. 

Many  of  the  members  of  our  association  believe  such  repre- 
sentations constitute  false  advertising  of  such  parts  and  false  dis- 
paragement of  identical  parts  sold  by  independent  wholesalers. 
Many  of  our  members  say  that  this  practice  deceives  the  con- 
suming public  and  wrongfully  deprives  the  independent  auto- 
motive wholesaler  of  a  substantial  amount  of  business  (VI,  2798). 

General  Motors  justified  the  use  of  the  term  "genuine" 
and  its  advertising  as  follows : 

Regardless  of  whether  a  genuine  part  is  manufactured  by 
Chevrolet  Motor  Division  or  is  manufactured  for  Chevrolet  by  an 
independent  parts  manufacturer,  each  such  part  must  be  made  to 
Chevrolet's  exact  specifications  as  to  dimensions,  tolerances,  quality 
of  material,  and  workmanship  and  inspection.  *  *  * 

Chevrolet  has  no  control  over  the  specifications,  quality,  mate- 
rial, or  workmanship  of  parts  manufactured  by  independent  parts 
manufacturers  and  sold  by  them  in  the  replacement-parts  market. 

The  Chevrolet  parts  advertising  does  not,  nor  was  it  intended 
to,  disparage  the  product  of  any  competitor.  The  advertisements 
are  intended  solely  to  promote  the  sale  of  the  replacement  parts 
recommended,  warranted,  and  distributed  by  General  Motors 
Corp.  to  the  owners  of  General  Motors  vehicles  (VII,  3828). 

Thomas  H.  Keating,  general  manager  of  Chevrolet  motor 
division,  stated  that  the  practice  of  advertising  "genuine 


493 

parts"  was  still  used  by  Chevrolet,  but  that  the  Chevrolet 
division,  at  the  instigation  of  the  Federal  Trade  Commission 
ceased  using  "comparison  type"  advertising  (VII,  3830). 

Manufacturers  of  parts  sell  to  General  Motors  for  original 
equipment  and  for  replacement  purposes  and  it  has  been 
claimed  that  parts  made  and  distributed  in  the  replacement 
market  by  these  same  manufacturers  are  identical  in  every 
respect  with  the  parts  sold  to  General  Motors  (VI,  2799). 
Furthermore,  in  many  instances,  it  has  been  pointed  out,  the 
original  specifications  were  developed  by  the  independent 
producers. 

Robert  W.  Murphy,  vice  president  and  general  counsel 
of  Borg- Warner  Corp.,  one  of  the  largest  independent  parts 
manufacturers,  was  asked  what  "genuine  Chevrolet  part'' 
meant  to  him  and  to  comment  upon  the  claims  made  by  Gen- 
eral Motors  for  a  "genuine"  clutch  disc  in  its  advertising. 
Mr.  Murphy  stated: 

Well,  I  would  say  that  our  part  would  meet  that  definition.  It 
is  the  one  that  is  made  to  fit  right,  function  better,  last  longer.  In 
other  words,  it  is  the  same,  has  the  same  precision  even  though  it 
is  sold  through  our  Borg- Warner  Service  Parts  Co.,  an  independ- 
ent wholesale  jobber.  It  is  the  same  part  functionally.  It  certainly 
serves  the  same  purpose,  meets  those  same  tests  as  the  one  sold 
to  Chevrolet  for  original  equipment  or  for  their  parts  (VII,  3015). 

Not  only  did  Mr.  Murphy  testify  that  Borg-Warner's  re- 
placement clutch  disc  was  as  good  in  every  respect  as  Chevro- 
let's, but  he  also  pointed  out  that  specifications  for  the  Chev- 
rolet clutch  disc  were  originally  developed  by  Borg-Warner 
engineers  and  subsequently  adopted  by  Chevrolet  (VII, 
3016 ) .  Furthermore,  he  stated  that  although  Borg- Warner's 
clutch  disc  was  designed  slightly  differently,  the  tools  used  in 
its  production  were  equal  to  the  tools  used  to  produce  the 
Chevrolet  clutch  disc.  Mr.  Murphy  concluded  that  if  a  Borg- 
Warner  replacement  clutch  disc  were  put  alongside  a  replace- 
ment clutch  disc  made  by  Borg-Warner  specifically  for  Chev- 
rolet Motor  Division  that  thev  would  both  be  equallv  genuine 
(VII,  3017-18). 

The  Federal  Trade  Commission,  which  had  been  studying 
General  Motors  "genuine  parts"  advertising  for  some  time, 
following  the  completion  of  the  Subcommittee's  hearings 
on  this  subject,  issued  a  complaint  against  General  Motors 
on  December  8,  1955,  charging  them  with  false  advertising, 
in  violation  of  section  5  of  the  Federal  Trade  Commission  Act. 
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J.    SUMMARY 

This  study  of  many  aspects  of  General  Motors  leads  to 
the  conclusion  that  the  structure  and  financial  strength  of 
the  corporation  increased  the  certainty  of  success  in  any  new 
field  the  corporation  entered.  Its  financial  resources  are 
such  that  the  capital  barrier  to  entry  faced  by  most  business 
today  is  nonexistent  for  General  Motors.  Because  of  the 
integrated  character  of  the  corporation,  and  because  of  the 
dealer  franchise  system,  much  of  the  corporation's  activities 
are  sheltered  from  meeting  the  test  of  the  market. 

A  defense  of  the  giant  corporation  has  been  that  broad 
stock  ownership  assures  a  community  of  interest  between  the 
corporation  and  the  country.  General  Motors  has  in  excess  of 
one-half  million  stockholders.  However,  General  Motors' 
ownership  is  highly  concentrated.  The  15  major  stockholders 
own  one-third  of  the  entire  outstanding  common  stock  of  the 
corporation. 

One  of  the  most  striking  characteristics  of  the  General 
Motors  operation  is  the  extremely  high  profits  earned  by  the 
company.  In  1955,  profits  before  taxes  represented  a  return 
of  65  percent  on  capital  invested  or  net  worth.  After  allow- 
ances for  taxes,  profits  in  that  period  was  48  per  cent  more 
than  in  1954  and  equal  to  a  return  of  about  31  percent  on 
investment.  Earnings  of  the  other  two  major  automobile 
producers  have  also  been  favorable  but  not  as  high  as  those 
of  General  Motors.  By  comparison  the  date  of  return  after 
taxes  for  American  manufacturing  firms  as  a  whole  last  year 
was  approximately  12  percent,  while  for  those  firms  with 
assets  of  $100  million  or  more,  the  average  rate  of  return  was 
less  than  15  percent. 

The  company  apparently  believes  that  despite  these  profits 
price  reduction  on  its  products  beyond  those  already  made 
are  not  justified  either  in  the  form  of  lower  selling  prices  or 
upgrading  of  quality  at  existing  prices.  Officials  of  the  com- 
pany indicated  that  its  pricing  policies  are  based  upon  long 
range  planning  designed  to  yield  an  average  rate  of  return 
on  investment  for  an  extended  period  regardless  of  business 
ups  or  downs  in  any  1  year. 

In  testimony  before  the  Subcommittee,  General  Motors 
has  indicated  that  it  seeks  to  attain  over  the  long  run  an 
average  profit  after  taxes  of  15  to  20  percent  on  the  amount 
of  capital  invested.  In  each  of  the  last  8  years  profits  after 
taxes  have  exceeded  the  target  figure  cited  by  the  company 
and  for  the  period  as  a  whole  have  averaged  more  than  25 
percent. 
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It  is  recognized  that  the  large  expansion  program  of  Gen- 
eral Motors  has  been  financed  to  a  large  extent  by  the  rein- 
vestment of  earnings.  It  also  recognized  that  earnings  must 
be  used  to  pay  reasonable  dividends  to  stockholders.  Funds 
for  expensive  retooling  for  new  models  and  to  provide  for  in- 
creased operating  costs  including  wage  increases  must  also 
be  available.  At  the  same  time  it  is  felt  that  in  view  of  the 
extremely  high  level  of  profts  sustained  over  such  a  long- 
period  the  interest  of  the  consumer  should  receive  stronger 
recognition  by  the  company  in  lower  prices. 

Consumers  have  apparently  found  General  Motors  prod- 
ucts satisfactory  from  the  standpoint  of  both  quality  and 
price,  as  evidenced  by  the  sales  success  achieved  by  the  com- 
pany. At  the  same  time  it  was  noted  that  General  Motors, 
as  the  dominant  producer  of  automobiles  and  other  products, 
is  in  a  position  not  merely  to  vie  for  consumer  acceptance  but 
in  significant  degree,  whether  alone  or  in  conjunction  with 
other  leading  producers,  actually  to  mold  consumer  prefer- 
ences. Such  an  advantage  is  attributable  in  part  to  the  para- 
mount position  already  enjoyed  by  General  Motors  in  many 
markets  which  helps,  in  and  of  itself,  to  induce  consumer 
acceptance.  The  great  financial  power  of  the  company  also 
enables  it  to  widen  this  advantage  by  undertaking  advertising 
expenditures  which  no  competitor  of  lesser  size  can  afford. 
In  addition,  the  vast  consumer  good  will  built  up  by  General 
Motors  over  a  considerable  period  of  time  as  a  result  of 
this  advertising  investment,  as  well  as  a  record  of  success- 
ful performance,  provides  the  company  with  a  definite  advan- 
tage over  smaller  competitors  which  is  not  necessarily  based 
upon  considerations  of  quality,  price,  or  service. 

The  efficiency  of  General  Motors  as  an  economic  unit  is 
of  major  importance.  The  staff  was  interested  in  determining 
the  relationship  of  its  efficiency  to  its  size,  and  what  effect 
divestiture  would  have  upon  the  efficiency  of  the  corporation. 
In  facing  this  problem  the  subcommittee  was  interested  in 
General  Motors'  concept  of  efficiency.  Efficiency  to  General 
Motors  is  apparently  its  ability  to  achieve  its  planned  return 
on  investment.  This  is  not  economic  efficiency  and  General 
Motors'  return  is  more  a  reflection  of  its  market  power  than 
its  economic  efficiency.  In  the  only  aspect  of  General  Motors' 
operations  in  which  costs  were  discussed,  automobile  financ- 
ing, General  Motors  stated  that  its  cost  of  borrowing  money 
is  actually  higher  than  that  of  its  major  competitors.  The 
reason  for  this  higher  cost  is  specifically  the  size  of  the  cor- 
poration. It  is  so  large  that  within  the  institutional  structure 
of  our  banking  system,  it  has  reached  the  lending  limits  of 
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the  hundreds  of  banks  with  which  it  does  business.   Here  is 
an  obvious  example  of  higher  cost  due  to  size. 

The  president  of  General  Motors  stated  to  the  Subcommit- 
tee that  "it  is  necessary  for  the  corporation  to  be  as  large 
as  it  is  because  we  have  grown  through  technological  develop- 
ment." The  acquisitions  of  General  Motors  studied  by  the 
Subcommittee  represent  growth  unrelated  to  technological 
development.  In  studying  the  relationship  between  General 
Motors'  size  and  efficiency,  a  careful  distinction  must  be 
drawn  between  technological  efficiencies  due  to  the  economies 
of  large-scale  production  and  nontechnological  advantages 
due  to  size.  Technological  advantages  may  accrue  to  the 
single  or  multiple  product  firm.  The  firm  with  unrelated 
product  lines,  referred  to  as  a  conglomerate  firm,  may  secure 
its  major  advantages  for  nontechnological  reasons.  It  is 
possible  that  these  nontechnological  advantages  may  be  to 
the  detriment  of  competitors  or  to  the  economy  as  a  whole. 
General  Motors  is  an  example  of  conglomerate  structure.  The 
usefulness  of  a  finance  company  to  General  Motors,  for  ex- 
ample, has  been  proven  but  whether  this  ownership  is  bene- 
ficial to  the  economy  has  not  been  demonstrated. 

General  Motors  is  a  conglomerate  enterprise  engaged  in 
a  wide  variety  of  business  activities,  some  related  and  some 
unrelated.  The  company  conceded  that  the  efficiency  of  its 
automotive  divisions  would  not  be  adversely  affected  if  the 
noncompetitive  divisions  such  as  locomotives,  household 
equipment,  or  road-building  machinery  were  separated  from 
the  General  Motors  Corporation  and  operated  independently. 
The  company  pointed  out,  however,  that  the  division  sepa- 
rated would  thereby  lose  important  advantages  which  are 
now  obtained  from  the  efficient  and  experienced  central  man- 
agement and  the  large-scale  research,  engineering,  and 
styling  activities  of  the  parent  company. 

General  Motors  also  contended  that  for  the  same  basic 
reasons  the  efficiency  of  any  of  the  passenger  car  divisions 
would  be  impaired  if  it  were  separated  from  the  company 
and  operated  under  independent  ownership.  Using  the 
Chevrolet  division  for  purposes  of  illustration,  however,  the 
company  failed  to  make  clear  why  an  enterprise  which  last 
year  produced  almost  2  million  passenger  automobiles,  equiv- 
alent to  several  billion  dollars  of  sales  and  about  one-fourth 
of  the  production  of  the  entire  industry,  would  not  be  in  suffi- 
ciently strong  position  from  every  standpoint  to  afford  and 
obtain  efficient  and  experienced  management  as  well  as  effec- 
tive research,  engineering,  and  styling. 
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The  Government  in  approving  mergers  among  the  inde- 
pendent producers  which  reduced  their  numbers  from  6  to  3 
believed  that  it  was  contributing  to  competition  in  this  indus- 
try by  allowing  the  smaller  firms  to  become  larger  through 
the  merger  route.  An  unanswered  question  is  whether  com- 
petition could  also  be  served  by  critically  reviewing  the  size 
of  the  larger  firms  to  determine  whether  divestiture  would 
not  be  even  more  conducive  to  competition. 

The  Subcommittee  topically  treated  General  Motors'  role 
in  diesel  locomotives,  motor  buses,  off-the-highway  earth- 
moving  machinery,  wholesale  and  retail  car  financing,  auto- 
motive parts,  and  new  car  distribution  through  franchise 
dealers. 

The  historical  study  made  of  General  Motors  growth  in 
the  production  of  passenger  cars  revealed  a  record,  in  the 
early  days  of  the  company,  of  putting  together  various  com- 
peting producers  of  cars  to  form  the  nucleus  of  the  present 
corporation  and  readiness  to  expand  its  market  share  by 
purchase.  Subsequent  acquisitions  in  the  automotive  field 
were  devoted  mainly  to  purchasing  producers  of  component 
parts.  General  Motors  entered  the  bus,  diesel,  and  earth- 
moving  machinery  industries  by  the  acquisition  of  existing 
successful  firms.  Entry  by  acquisition  is  particularly  advan- 
tageous. It  provides  an  assured  immediate  entry  and  simul- 
taneously eliminates  a  competitor — but  it  is  an  option  only 
available  to  the  firm  possessing  the  financial  resources. 

The  diesel  locomotive  industry  was  a  special  case.  The 
product  previously  manufactured  was  unsatisfactory  and 
General  Motors,  through  its  research  and  development,  made 
important  contributions  to  transportation  progress.  The 
company  contributed  significantly  in  revitalizing  an  indus- 
try which  had  become  moribund.  Nevertheless,  General  Mo- 
tors' success  in  this  industry  had  its  origin  in  the  acquisition 
of  tAvo  independent  firms,  one  making  diesel  engines  and  the 
other  designing  motor-driven  railroad  cars.  In  the  case  of 
buses,  the  corporation  elected  to  enter  the  industry,  accord- 
ing to  its  own  statement,  by  purchasing  a  highly  successful 
operating  company. 

In  the  acquisition  of  the  Euclid  Road  Machinery  Co., 
General  Motors  most  recently  utilized  its  financial  ability  to 
enter  an  industry  by  purchase,  even  though  it  was  capable  of 
doing  so  by  internal  expansion.  The  Euclid  purchase  oc- 
curred after  the  passage  of  the  amendment  to  section  7  of 
the  Clayton  Act  which  by  its  terms  was  made  applicable  to 
conglomerate  and  vertical  integration  by  merger,  both  of 
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which  were  involved.  Although  competition  was  affected  by 
the  vertical  acquisition  of  a  market  for  GM  diesel  engines, 
the  conglomerate  aspect  of  the  merger  raised  the  more  serious 
questions. 

If  there  was  any  doubt  as  to  the  circumstances  under 
which  conglomerate  mergers  came  within  the  law,  the  De- 
partment of  Justice,  which  looked  into  this  acquisition,  missed 
an  excellent  opportunity  to  test  the  law,  to  determine  whether 
General  Motors,  the  largest  manufacturing  company  in  the 
world,  should  be  permitted  to  grow  larger  by  acquisition,  in 
a  field  which  promises  to  be  of  tremendous  importance  as 
future  road  building  plans  get  under  way.  The  intention 
of  Congress  to  check  the  trend  toward  concentration  would 
indicate  that  such  a  suit  would  have  properly  tested  the  ac- 
tion of  General  Motors  in  using  its  financial  strength  to 
attempt  to  acquire  dominance  in  another  field. 

It  is  obvious  from  the  history  of  the  company's  activities 
in  other  industries  that  it  has  the  intention  of  assuming  a 
major  role  in  the  earth-moving  machinery  field.  The  ability 
of  General  Motors  to  employ  its  financial  strength  to  secure 
a  dominant  position  in  the  bus  and  diesel  locomotive  fields 
forecasts  the  company's  intention  and  methods  in  any  field 
it  enters.  In  both  buses  and  diesel  locomotives  it  was  shown 
that  General  Motors  was  able  to  give  liberal  financing  terms 
through  its  financial  affiliates,  General  Motors  Acceptance 
Corp.  (GMAC)  and  Yellow  Manufacturing  Acceptance  Corp. 
(YMAC),  which  was  of  inestimable  advantage  in  securing  a 
favored  market  position. 

General  Motors  today  manufactures  more  than  80  percent 
of  all  buses  used  for  both  transit  and  intercity  transporta- 
tion. Its  greatest  strides  in  this  market  occurred  within  the 
past  several  years,  during  which  3  of  its  4  principal  com- 
petitors— old  and  well-established  firms — found  it  necessary 
to  get  out  of  the  business.  Competition  was  seriously  disad- 
vantaged by  the  ability  of  General  Motors  to  make  capital 
investments  in  bus  purchasers — both  transit  and  intercity 
— and  thus  secure  certain  preferences.  Various  types  of  ex- 
clusive contracts  have  apparently  been  utilized  by  the  corpo- 
ration in  its  climb  to  power.  Some  of  these,  which  gave  it 
advantages  over  its  competitors  were  held  by  a  court  to  be 
part  of  a  plan  in  violation  of  the  antitrust  laws.  The  finan- 
cial strength  attendant  upon  its  great  size  has  been  demon- 
strated in  two  other  ways.  Through  its  wholly  owned  finan- 
cial affiliate  granting  more  liberal  financing  terms,  and 
through  the  technical  know-how  and  advice  of  its  highly 
skilled  transportation  experts  which  is  offered  free  to  cus- 
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tomers,  General  Motors  has  been  able  to  obtain  bus  business 
not  available  to  its  less  financially  able  competitors.  The 
history  of  General  Motors'  activity  in  this  industry  raises 
the  basic  question  of  whether  the  utilization  of  such  methods 
by  the  big  corporation — in  some  cases  with  great  benefit  to 
industrial  technology  and  the  buying  public — is  to  be  coun- 
tenanced where  the  result  is  market  domination  and  elimi- 
nation of  competition.  The  hearings  and  study  relating  to 
General  Motors'  role  in  the  bus  industry  indicate  the  need 
for  prompt  decision  by  the  Department  of  Justice  as  to 
whether  antitrust  action  is  necessary. 

Kailroads  which  were  purchasers  of  buses  and  locomo- 
tives were  also  beneficiaries  of  General  Motors'  freight  ship- 
ments. It  was  claimed  that  railroads  "naturally"  favored 
such  a  good  freight  customer  in  making  their  own  purchases. 
The  tremendous  financial  resources  of  both  General  Motors 
and  GMAC,  which  were  deposited  in  banks  in  157  cities 
throughout  the  United  States,  gave  it  great  influence.  GMAC 
is  also  a  good  customer  of  banks,  having  borrowed  up  to  the 
legal  limit  from  almost  every  major  bank  in  the  country. 
It  was  claimed  that  directors  of  banks  who  also  served  on  the 
boards  of  bus  purchasers  were  inclined  to  favor  General 
Motors  over  its  competitors.  Both  in  buses  and  diesel  locomo- 
tives, there  was  evidence  that  reciprocity  gave  General  Mo- 
tors advantages. 

General  Motors  has  undoubtedly  facilitated  the  sale  of  its 
products  through  its  financial  affiliates,  GMAC  and  YMAC. 
^sone  of  its  competitors  are  so  situated.  Thus,  General  Motors 
has  at  its  disposal  the  means,  through  its  financial  affiliates, 
of  underwriting  market  expansion,  a  method  not  available 
to  competitors.  Because  of  the  fact  of  affiliation,  and  because 
of  the  captive  market  provided  by  General  Motors  franchised 
dealers,  GMAC  has  been  tremendously  successful.  Independ- 
ent finance  companies  complain  they  are  virtually  foreclosed 
from  the  General  Motors  car  financing  market,  representing 
approximately  50  percent  of  total  car  sales,  and  that  the  mar- 
ket can  be  opened  to  competitive  forces  only  by  a  complete 
separation  of  General  Motors  and  GMAC.  The  ineffective- 
ness of  the  antitrust  law^s  and  enforcement  is  evidenced  by 
the  fact  that  although  General  Motors  and  GMAC  were  found 
guilty  of  violation  of  the  antitrust  laws  in  1939,  nothing  wras 
done  to  separate  them  so  as  to  deprive  General  Motors  of  this 
competitive  advantage. 

The  result  of  the  use  of  credit  through  a  sales  finance 
company  by  General  Motors  has  been  to  consolidate  its  posi- 
tion to  the  detriment  of  its  competitors.    The  usefulness 
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of  a  finance  company  to  General  Motors  is  obvious,  but  the 
benefit  of  this  ownership  to  the  economy  has  not  been  demon- 
stated.  With  the  greater  availability  of  retail  sales  financ- 
ing institutions  today  in  comparison  with  the  depression 
period,  the  divestiture  of  General  Motors'  financing  affiliate 
will  not  be  to  the  detriment  of  the  economy  but  may 
strengthen  competition  in  those  fields  where  sales  financing 
is  a  competitive  weapon. 

It  is  more  difficult  to  assess  General  Motors'  position  in 
the  replacement  automotive  parts  and  accessories  market 
because  of  the  complexities  of  the  distribution  channels, 
among  other  things.  Estimates  vary  widely  as  to  the  size 
of  this  market  but  total  dollar  sales  by  any  estimate  are 
tremendous.  The  corporation  claims  that  in  the  overall 
market  for  replacement  parts  and  accessories,  its  share  in 
1954  w^as  23  percent  and  considering  the  many  and  varied 
facets  of  this  overall  market,  this  represents  an  enormous 
market  share.  Competitive  distributors  contend  that  General 
Motors'  position  actually  is  much  higher,  and  through 
various  programs  and  policies  it  is  making  such  significant 
advances  that  independent  producers  and  distributors  of 
parts  and  accessories  are  fearful  of  their  ultimate  extinc- 
tion. Certainly  the  General  Motor  franchise  dealership 
represents  a  protected  market  for  General  Motors  sales.  The 
unequal  position  of  the  car  dealer  under  a  franchise  which 
makes  him  particularly  susceptible  to  any  kind  of  factory 
coercion,  pressure,  or  threat,  enables  General  Motors  and 
its  parts  and  accessory  distributors  to  obtain  access  to  a 
market  from  which  independent  producers  and  jobbers  are 
partially  precluded.  The  wholesale  parts  plan  introduced 
by  General  Motors  in  January  1954,  if  successful,  may  sub- 
stantially exclude  independent  jobbers  of  parts  and  acces- 
sories from  access  to  the  market  represented  by  the  18,000 
franchise  General  Motors  dealers.  It  is  too  early  to  gauge 
accurately  the  effect  of  this  plan  but  it  behooves  the  enforce- 
ment agencies  to  maintain  a  careful  scrutiny  over  its  future 
operation.  The  Federal  Trade  Commission  because  of  a  long- 
standing cease-and-desist  order  has  a  continuing  interest  in 
safeguarding  competition  in  this  area.  Because  General 
Motors  purchases  from  independent  producers  for  original 
equipment  at  low  prices  and  for  replacement  purposes  at 
higher  prices,  the  real  danger  exists  that  goods  purchased 
for  original  equipment  are  being  diverted  into  the  replace- 
ment market,  thus  enabling  General  Motors  to  undersell 
independent  distributors  and  increase  its  market  share. 
Whether  this  has  been  done  as  charged  and  whether  it  sub- 


501 

stantially  affects  the  corporation's  market  share,  the  staff 
has  not  been  able  to  determine. 

The  effect  of  General  Motors'  ability  to  use  its  economic 
power  to  expand  into  any  market  it  desires  was  evidenced 
in  this  replacement  parts  field.  Approximately  12,000  whole- 
salers and  jobbers  have  been  distributing  automobile  parts, 
accessories  and  equipment  to  automobile  dealers,  garages 
and  service  stations.  They  are  fearful  that  the  General 
Motors  wholesale  parts  plan  recently  introduced  may  destroy 
their  business.  They  feel  that  it  is  unfair  to  permit  a  giant 
corporation  to  destroy  them  at  its  will.  They  contend  that 
a  corporation  with  such  tremendous  economic  power  should 
be  limited  to  the  activities  which  are  its  primary  concern. 
Involved  in  this  problem  is  the  question  whether  the  public 
interest  may  not  be  better  served  by  keeping  hundreds  of 
independent  jobbers  and  wholesalers  in  business,  rather  than 
have  a  few  giant  corporations  take  over  entire  industries. 

The  question  is,  Should  a  limit  be  placed  upon  the  growth 
and  expansion  of  a  corporation  when  it  reaches  the  point 
where  its  activities  are  detrimental  to  the  public  interest? 
If  the  present  General  Motors  policy  may  result  in  eliminat- 
ing thousands  of  independent  businessmen — wholesalers  and 
jobbers — would  the  public  interest  be  served  by  prohibiting 
General  Motors  from  wholesaling  parts  it  does  not  manu- 
facture? If  our  objective  is  to  maintain  a  system  of  free 
competitive  enterprise  where  the  door  of  opportunity  is  al- 
ways kept  open  to  individual  incentive  and  initiative,  it  may 
be  necessary  to  place  such  limits  on  giant  corporations  to 
avoid  the  coercion  and  stifling  of  incentive  which  sometimes 
result  from  great  concentration  of  economic  power. 

In  the  field  of  dealer  relations  the  Subcommittee  en- 
countered the  greatest  resentment  against  the  General  Motors 
Corp.  and  its  policies.  The  company  distributes  its  products 
through  its  18,000  franchise  dealers.  Because  of  the  one- 
sided nature  of  the  franchise  agreements  these  dealers  are 
particularly  susceptible  to  factory  pressure  to  sell  more  cars 
and  automotive  parts,  and  to  manage  and  conduct  their  busi- 
ness in  accordance  with  factory  requirements.  It  is  evident 
that  the  corporation  has  exercised  its  control  over  its  dealers 
upon  many  occasions  in  a  highhanded  and  arbitrary  manner. 
Aggressive  merchandising  is  a  healthy  sign  of  competition 
and  can  produce  great  benefits  to  the  consumer,  but  when 
conducted  within  the  framework  of  a  system  which  gives  the 
manufacturer  a  whip  hand,  the  dealer  is  made  to  bear  a  large 
share  of  the  burden  of  the  competitive  battle  with  its  high 
casualty  rate.    1955  witnessed  an  amazing  expansion  of  the 
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passenger  car  market  with  General  Motors  maintaining  its 
proportionate  increase.  During  this  time  the  corporation's 
profits  exceeded  its  traditional  rate  of  return  on  investment 
while  many  dealers  were  experiencing  financial  difficulties. 
While  volume  selling  on  lower  unit  costs  is  highly  desirable, 
it  would  appear  that  the  principal  benefits  of  this  sales  cam- 
paign redounded  to  the  benefit  of  General  Motors. 

The  heart  of  the  deal  problem  lies  in  the  practically 
unrestricted  rights  of  the  manufacturer  under  the  franchise 
to  terminate  or  not  renew.  Harlow  H.  Curtice,  president  of 
General  Motors,  announced  during  these  hearings  that  Gen- 
eral Motors  was  extending  the  duration  of  all  its  dealer 
franchises  from  1  to  5  years.  This  is  an  improvement  but 
by  no  means  cures  the  basic  inequity  of  the  selling  agreement. 
The  widespread  discontent  voiced  at  the  hearings  by  former 
and  present  dealers  caused  the  corporation  to  undertake  its 
own  study  which  resulted  in  a  public  announcement  in  the 
early  part  of  this  year  that  the  franchise  would  be  completely 
overhauled  to  meet  dealer  objections.  This  is  a  heartening 
development,  but  it  remains  to  be  seen  whether  the  revised 
selling  agreement  achieves  all  the  necessary  reforms. 

The  plight  of  the  dealers  is  a  notable  example  of  the  effects 
of  too  great  concentration  of  economic  power  in  the  hands  of 
a  few  corporation  managers.  A  single  decision  by  the  presi- 
dent of  General  Motors  may  vitally  affect  the  business  of 
over  18,000  small  business  men  in  every  city,  town  and 
village  in  the  country.  The  corporation  directs  almost  every 
action  of  the  dealer,  as  though  he  were  an  agent  or  employee, 
but  lets  him  bear  all  the  burdens  and  risks  entailed  by  so- 
called  independence.  In  addition  to  the  continuing  problem 
brought  about  by  the  unequal  bargaining  positions  of  the  fac- 
tory and  the  dealer,  they  have  been  caught  between  two 
giants  battling  for  the  favor  of  first  place  in  sales.  Whether 
or  not  the  judgment  of  the  two  contestants,  Ford  and  General 
Motors,  was  correct  as  to  the  ability  of  the  market  to  absorb 
their  increased  production,  the  dealers  who  were  close  to  the 
market,  and  essential  participants  in  the  race,  were  given 
no  opportunity  to  express  their  views  or  to  protest.  The 
economic  power  of  the  giants  is  such  that  if  their  judgment 
is  wrong,  the  principal  burden  is  borne  by  the  dealers. 

The  problems  of  the  General  Motors  dealers  under  the 
franchise  are,  in  the  main,  common  to  all  dealers  in  the 
industry.  The  Special  Automobile  Marketing  Subcommit- 
tee of  the  Senate  Interstate  and  Foreign  Commerce  Com- 
mittee is  presently  reviewing  the  whole  complex  of  automo- 
bile market  problems.    The  study  of  this  Subcommittee  of 
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the  relationship  between  General  Motors  and  its  dealers 
was  concerned  primarily  with  the  manner  in  which  the 
superior  power  of  the  factory  was  exploited  to  the  detriment 
of  the  dealer. 

It  appears  that  legislation  is  needed  to  equalize  the  bal- 
ance of  power  now  heavily  weighted  in  the  manufacturer's 
favor,  although  Ave  recognize  that  this  will  not  answer  all 
dealer  marketing  problems.  It  is  felt  that  automobile  dealers 
should  be  guaranteed  by  law,  apart  from  the  terms  of  the 
selling  agreement,  the  right  to  file  suit  in  court  when  the 
manufacturer,  arbitrarily  and  not  in  good  faith,  terminates 
or  refuses  to  renew  the  franchise.  The  threat  of  court  review 
will  be  a  constant  reminder  to  the  factory  that  coercive 
practices  and  arbitrary  use  of  power  will  be  subjected  to 
public  scrutiny.  Such  legislation  will  guarantee  to  the 
dealer  the  right  to  secure  impartial  settlement  of  his  basic 
grievances  in  a  court  of  law. 
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CHAPTER  VIII.    SUMMARY  AND  CONCLUSIONS 
A.    REASONS  FOR  THE  STUDY* 

Senate  Resolution  61  authorized  the  Subcommittee  to 
make  a  complete  and  comprehensive  study  and  investigation 
of  the  antitrust  laws  of  the  United  States  to  determine  the 
nature  and  extent  of  any  legislation  which  may  be  necessary 
or  desirable  to  ( a )  clarify  existing  statutory  enactments,  and 
eliminate  any  conflicts  which  may  exist  among  the  several 
statutes  comprising  such  laws;  (&)  rectify  any  misapplica- 
tions and  misinterpretations  of  such  laws  which  may  have 
developed  in  the  administration  thereof;  (c)  supplement 
such  statutes  to  provide  any  additional  substantive,  pro- 
cedural, or  organizational  legislation  which  may  be  needed 
for  the  attainment  of  the  fundamental  objects  of  such  stat- 
utes; and  (d)  improve  the  administration  and  enforcement 
of  such  statutes. 

Since  the  basic  antitrust  law,  the  Sherman  Act  was  over 
65  years  old,  the  Clayton  Act  and  the  Federal  Trade  Com- 
mission Act  both  over  41  years  old,  the  Robinson-Patman 
Act  over  19  years  old,  Chairman  Kilgore  stated  that  the 
time  had  come  when  it  was  appropriate  to  survey  the  entire 
field  of  antitrust  laws  with  a  view  toward  determining  the 
need  for  revision  and  coordination  of  these  basic  laws. 

Chairman  Kilgore  stated  that  the  Subcommittee  was 
aware  of  a  growing  controversy  as  to  whether  the  antitrust 
laws  are  achieving  their  basic  objectives,  the  many  differences 
of  opinion  as  to  just  what  the  objectives  of  the  antitrust 
statutes  are,  criticism  regarding  the  procedures  and  remedies 
of  the  antitrust  laws,  the  adequacy  and  present  effectiveness 
of  the  antitrust  laws  in  view  of  the  tremendous  technological 
progress  of  American  industry  since  the  enactment  of  the 
first  antitrust  law  in  1890,  and  the  many  claims  of  incon- 
sistency and  confusion  in  the  interpretation  and  enforcement 
of  the  antitrust  laws.  The  objective  of  the  study  was  to 
achieve  such  realignment  of  the  antitrust  laws  as  will  deter- 
mine an  effective  Federal  antitrust  policy  which  can  be  en- 
forced vigorously,  effectively,  and  uniformly  to  achieve  the 
desired  goal  of  effective  competition  in  a  free  economy. 

At  the  outset  the  enormity  of  the  task,  the  complexity 
of  the  problems  to  be  studied  and  the  desirability  of  reconcil- 
ing the  conflicting  points  of  view  with  respect  to  these  prob- 
lems was  recognized.    The  necessity  for  a  study  of  the  anti- 


*Most  of  the  statements  in  this  section  are  from  the  Report 
of  Chairman  Kilgore  on  Activities  of  the  Subcommittee  on  Anti- 
trust and  Monopoly,  July  30,  1955,  Committee  Print. 
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trust  laws  had  been  recognized  by  Attorney  General  Herbert 
Brownell,  Jr.,  when  he  announced  the  appointment  of  a  Na- 
tional Committee  To  Study  the  Antitrust  Laws  on  June  26, 
1953.  That  Committee  was  expected  to  attempt  to  reconcile 
the  conflicting  points  of  view  with  respect  to  the  many 
problems  which  have  arisen  and  to  suggest  legislative  changes 
designed  to  eliminate  the  confusion  and  inconsistency  which 
have  developed  over  the  years.  However,  the  report  sub- 
mitted by  that  committee  to  the  Attorney  General  on  March 
31,  1955,  did  not  propose  any  major  legislative  changes,  but 
analyzed  and  endeavored  to  reconcile  decisions  of  the  courts 
and  of  the  Federal  Trade  Commission.  It  stated  it  was  not 
equipped  to  make  the  kind  of  study  which  the  Subcommittee 
felt  was  essential  to  a  resolution  of  the  many  problems  in- 
volved. 

Under  my  direction  an  objective  study  and  investigation 
of  the  entire  complex  antitrust  field  was  undertaken  to  deter- 
mine whether  clarification,  unification,  revision,  or  amend- 
ment of  the  present  laws  are  required.  The  nature  of  the 
problems  is  so  complex,  the  interests  of  the  various  areas  of 
the  economy  affected  are  so  diverse,  and  the  opinions  both  of 
students  of  the  problems  and  interested  parties  are  so  con- 
flicting, that  there  is  no  easy  or  quick  solution  which  will  be 
satisfactory  to  all.  It  was  realized  at  the  outset  that  it  would 
be  impossible  to  study  adequately  and  carefully  all  of  the 
problems  presented  in  the  time  available  before  January  31, 
1956,  the  date  on  which  the  original  appropriation  expired.* 
Out  of  the  many  problems,  the  Subcommittee  selected  some  of 
the  most  important,  on  which  it  conducted  intensive  study, 
staff  investigation,  and  public  hearings. 

The  subjects  considered  either  in  public  hearings,  or  staff 
studies  were:  (1)  the  adequacy  of  the  present  laws  in  the 
face  of  the  apparent  growth  and  concentration  of  economic 
power  in  fewer  corporations;  (2)  monopolies  and  oligopolies; 
(3)  the  adequacy  of  the  present  laws  affecting  mergers;  (4) 
price  discrimination;  (5)  foreign  trade,  and  (6)  alleged 
overlapping  of  jurisdiction  of  the  Department  of  Justice  and 
the  Federal  Trade  Commission. 

In  this  study  an  endeavor  was  made  to  obtain  all  the 
available  evidence,  facts,  and  worthwhile  opinions  on  each 
side  of  every  problem,  in  order  that  the  conclusions  might  be 
based  upon  all  the  available  data.  The  Subcommittee  invited 
each  of  the  61  members  of  the  Attorney  General's  committee 
to  give  it  the  benefit  of  his  views  on  any  of  the  recommenda- 

*On  February  21,  1956,  the  Senate  passed  Resolution  170,  extend- 
ing the  period  for  the  study  until  January  31,  1957. 
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tions  contained  in  the  report  and  any  other  area  of  the  anti- 
trust laws  not  covered  by  the  report.  Similarly,  the  Sub- 
committee invited  leading  professors  of  law  and  economics 
throughout  the  country  to  assist  it  in  the  study  and  investiga- 
tion and  to  present  any  views  or  suggestions  that  they  may 
have  for  legislation.  The  Subcommittee  extended  a  similar 
invitation  to  all  of  the  Federal  judges  who  have  the  burden 
of  interpreting  these  laws,  and  finally  all  groups  of  business, 
industry,  and  other  pursuits  throughout  the  country  who  are 
affected  by  these  laws,  and  wished  to  present  their  views.  It 
especially  invited  suggestions  from  all  Members  of  Congress, 
both  in  the  Senate  and  in  the  House,  in  order  that  the  study 
and  investigation  may  be  as  complete  and  objective  as  pos- 
sible. 

The  conclusions  herein  expressed  are  my  personal  views, 
as  a  result  of  serving  for  a  year  as  chief  counsel  and  staff  di- 
rector of  the  Subcommittee,  and  should  not  be  construed  as 
the  views  or  opinions  of  any  member  of  the  Subcommittee  or 
its  staff. 

B.  NATURE  OF  THE  INCONSISTENCY  IN  THE  STATUTES 

The  first  task  was  to  determine  whether  the  various  anti- 
trust statutes  present  a  uniform,  consistent  policy  and 
objectives.  A  careful  consideration  of  court  and  Federal 
Trade  Commission  decisions,  the  Attorney  General's  com- 
mittee report,  and  the  opinions  of  many  experts  and  business- 
men reflected  in  writings  and  in  the  Subcommittee's  hear- 
ings, reveals  that  they  present  neither  a  uniform,  consistent 
policy  nor  common  objectives.  It  is  important  to  note  that 
this  conclusion  applies  to  the  statutes  themselves,  but  does 
not  touch  the  question  whether  Congress  was  attempting  to 
state  a  uniform,  consistent  policy. 

It  must  be  emphasized  at  the  outset  that  the  Subcommit- 
tee accepts  the  premise  that  our  economy  thrives  best  under 
a  system  of  free  enterprise  and  free  competition  and  that  this 
basic  philosophy  motivated  Congress  in  enacting  the  Sher- 
man Act  in  1890.  Little,  if  any,  open  disagreement  with  the 
wisdom  of  this  basic  philosophy  has  been  expressed.  The 
Attorney  General's  committee  subscribes  to  it,  but  fails  to 
reach  any  judgment  as  to  whether  any  changes  of  law,  and 
if  so,  what  changes,  are  required  under  modern  conditions 
to  preserve  a  really  free  economy.  Nor  does  it  greatly  help 
in  determining  what  kind  of  competition  is  desired  or 
whether  it  is  necessary  in  certain  segments  of  the  economy 
to  place  limits  upon  competition.  The  resolution  of  these 
questions  requires  consideration  of  two  separate  problems; 
first,  the  substantive  problem  of  stating  the  basic  philosophy 
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and  second,  the  mechanical  problem  of  providing  effective 
enforcement  procedures.  The  objective  of  the  Sherman  Act 
was  the  eliminate  restraints  on  free  competition.  It  was 
designed  to  outlaw  business  practices  which  tended  to  re- 
strict production,  raise  prices,  or  otherwise  control  the  mar- 
ket, to  the  detriment  of  the  public  interest.  It  did  not  define 
the  prohibited  acts,  but  used  vague  language  and  left  it  to 
the  courts  to  interpret  the  statute.  Although  it  was  the  pur- 
pose of  Congress  to  afford  more  effective  protection  to  the 
public  from  the  growing  evil  of  restraints  of  trade  effected 
by  the  concentrated  commercial  power  of  "trusts"  and  "com- 
binations"  which  had  come  into  existence  by  1890,  it  was  over 
20  years  before  any  effective  action  resulted.  In  1011  the 
Supreme  Court  broke  up  the  tobacco  and  the  oil  "trusts," 
and  in  doing  so  announced  the  "rule  of  reason"  as  the  guide 
in  interpreting  the  Sherman  Act.  Without  such  an  inter- 
pretation, the  Court  felt,  the  broad  language  of  the  statute 
would  prohibit  almost  every  kind  of  business  agreement  since 
by  their  very  nature  they  effect  some  "restraint"  of  competi- 
tion. 

Neither  Congress  nor  the  public  was  satisfied  with  the 
Supreme  Court's  interpretation  of  the  Sherman  Act,  and  the 
result  was  the  enactment  in  1914  of  the  Clayton  Act  and  the 
Federal  Trade  Commission  Act.  These  two  statutes  resulted 
from  a  recognition  by  Congress  that  the  Sherman  Act  had 
not  succeeded  in  stating  the  basic  philosophy  for  maintain- 
ing effective  competition  in  a  manner  which  could  be  under- 
stood and  obeyed  by  business  and  industry,  and  enforced  by 
the  courts.  In  the  Clayton  Act,  Congress  recognized  that  the 
Sherman  Act  allowed  the  courts  so  great  leeway  in  interpret- 
ing the  law  that  it  was  desirable  to  prohibit  specifically  par- 
ticular practices  which  it  was  at  that  time  certain  were 
injuring  competition.  The  Federal  Trade  Commission  Act 
was  a  recognition  of  two  other  problems,  one,  that  the  sub- 
stantive determination  of  what  type  of  conduct  did  in  fact 
unreasonably  restrain  competition  was  so  difficult  to  state 
that  it  was  necessary  to  create  a  new  agency  to  make  the 
determination  after  careful  study;  and  second,  that  the 
nature  of  the  problems  was  such  that  their  determination 
should  not  be  the  responsibility  of  the  regular  courts.  Both 
acts  were  intended  to  check  anticompetitive  acts  in  their 
incipiency  before  they  reached  the  status  of  full-blown 
Sherman  Act  violations. 

By  1936  Congress  reached  the  conclusion  that  section  2 
of  the  Clayton  Act  was  not  completely  achieving  the  objec- 
tives desired  for  it,  and  it  enacted  the  Robinson-Patman 
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Act.  While  the  Clayton  Act  had  not  been  considered  as 
reflecting  any  conflict  with  the  basic  philosophy  or  objectives 
of  the  Sherman  Act,  the  Robinson-Patman  amendment  has 
been  severely  criticized  as  creating  a  definite  conflict  in  basic 
philosophy,  and,  in  effect  itself  resulted  in  restraining  com- 
petition. 

Since  the  interpretation  of  the  antitrust  statutes  and 
the  determination  of  cases  arising  under  them  is  ultimately 
made  by  the  Supreme  Court,  it  is  important  to  consider  the 
views  of  the  Supreme  Court  Justices  with  respect  to  them. 
Mr.  Justice  Frankfurter  in  a  dissenting  opinion  stated : 

I  am  not  unaware  that  the  policies  directed  at  maintaining 
effective  competition,  as  expressed  in  the  Sherman  law,  the  Clay- 
ton Act,  as  amended  by  the  Robinson-Patman  Act,  and  the 
Federal  Trade  Commission  Act,  are  difficult  to  formulate  and 
not  altogether  harmonious  (F.  T.  C.  v.  Motion  Picture  Adver- 
tising Service  Co.,  Inc.,  344  U.  S.  392,  405  (1953)). 

He  referred  to  the  difficulty  in  solving  the  legal  puzzles 
raised  by  these  statutes.  The  difficulties  which  have  plagued 
the  Supreme  Court  in  endeavoring  to  resolve  differing 
statutory  objectives  were  graphically  illustrated  in  a  dissent 
of  Mr.  Justice  Jackson  that — 

If  the  courts  are  to  apply  the  lash  of  the  antitrust  laws  to  the 
backs  of  businessmen  to  make  them  compete,  we  cannot  in  fair- 
ness also  apply  the  lash  whenever  they  hit  upon  a  successful 
method  of  competing  (Standard  Oil  Co.  of  California  v.  U.  S., 
337  U.  S.  293,  324  (1949)). 

Considerable  weight  must  also  be  given  to  the  opinions 
of  the  Assistant  Attorneys  General  who  are  required  by 
Congress  to  make  the  initial  interpretation  of  these  statutes 
in  deciding  what  kind  of  acts  or  practices  should  be  subject 
to  proceedings.  TVhen  Mr.  Justice  Jackson  was  Assistant 
Attorney  General  in  charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  in  1938,  he  stated : 

In  view  of  the  extreme  uncertainty  which  prevails  as  a  result 
of  these  vague  and  conflicting  adjudications,  it  is  impossible  for 
a  lawyer  to  determine  what  business  conduct  will  be  pronounced 
lawful  or  unlawful  by  the  courts.  This  situation  is  equally  em- 
barrassing to  businessmen  wishing  to  obey  the  law  and  to  Govern- 
ment officials  attempting  to  enforce  it.  (86  U.  of  Pa.  L.  Rev.  231- 
232) 
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C.    SHERMAN  VERSUS  ROBINSON-PATMAN  ACT 
PHILOSOPHY 

The  purpose  of  the  Sherman  Act  is  to  promote  vigorous 
competition  among  businessmen  and  was  intended  to  benefit 
the  ultimate  consumer.  On  the  other  hand,  the  Robinson- 
Patman  Act  imposes  limits  upon  the  rigors  of  competition 
under  certain  conditions.  Many  of  the  practices  which  may 
constitute  competition,  such  as  quantity  discounts,  freight 
equalization,  and  price  cutting,  may  lower  prices  to  con- 
sumers but  cause  injury  to  the  middleman,  distributor,  or 
retailer.  The  Robinson-Patman  Act  was  intended  to  protect 
small,  independent  distributors  and  retailers.  The  result 
may  be  to  prevent  some  price  reductions  to  the  ultimate  con- 
sumer, although  supporters  of  the  act  contend  that  such  re- 
ductions are  likely  to  be  of  temporary  duration. 

In  discussing  the  conflict  between  the  philosophy  of  the 
Sherman  Act  and  the  Robinson-Patman  Act,  we  must  recog- 
nize at  the  outset  that  competition  can  never  be  "perfect." 
Justice  Holmes  said,  "The  life  of  the  law  has  not  been  logic ; 
it  has  been  experience."  The  conflict  in  philosophy  between 
the  Sherman  and  Robinson-Patman  Acts  is  predicated  on 
the  assumption  that  competition  and  the  immediate  interest 
of  the  consumer  are  the  single  objective  with  which  Congress 
should  be  concerned.  However,  the  Robinson-Patman  Act 
had  the  social  objective  of  granting  some  measure  of  pro- 
tection to  small-business  units  from  the  rigors  of  completely 
free  and  open  competition.  It  was  felt  that  there  was  a  so- 
cially desirable  objective  in  retaining  many  small-business 
units,  rather  than  having  all  retail  outlets  owned  by  large 
chain  organizations.  The  social  objective  of  the  Robinson- 
Patman  Act  in  protecting  small  independent  business  units 
was  carried  further  by  Congress  in  the  Miller-Tydings  and 
McGuire  Acts,  and  in  the  creation  of  the  Small  Business 
Administration. 

We  start  with  the  premise  that  our  basic  objective  is 
freedom  of  competition,  but  we  have  long  since  realized  that 
competition  is  not  a  goal  in  itself.  Under  the  broad  terms 
of  the  Sherman  Act,  labor  was  subject  to  the  same  prohibi- 
tions as  were  business,  industry,  and  commerce.  As  our  so- 
cial consciousness  developed,  Congress  concluded  that  labor 
should  not  be  subject  to  the  same  rules  as  business,  and  that 
the  social  objective  of  permitting  labor  to  combine  to  achieve 
improvement  in  the  standard  of  living  was  more  important 
to  the  public  interest  than  requiring  workers  to  compete 
with  one  another. 
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Similarly,  Congress  reached  the  conclusion  both  from 
the  economic  and  the  social  standpoints,  that  the  changing 
pattern  of  life  in  our  country,  due  to  industrialization,  and 
the  consequent  growth  of  large  cities,  made  it  necessary  to 
provide  some  kind  of  guaranty  to  the  farmer  that  he  would 
obtain  sufficient  compensation  for  his  efforts  to  enable  him 
to  make  a  reasonable  living.  To  achieve  a  balanced  economy 
it  is  essential  that  we  maintain  a  sufficient  supply  of  food 
and  agricultural  products  to  support  the  industrialized  so- 
ciety in  which  Ave  live.  Congress  decided  that  the  compen- 
sation and  rewards  to  be  received  by  farmers  should  not  be 
left  solely  to  what  could  be  obtained  under  conditions  of 
free  competition.  Here  again  competition  cannot  be  an  "end" 
in  itself. 

There  are  other  instances  where  Congress  found  it  neces- 
sary to  create  exemptions  where,  on  balance,  economic  and 
social  ends  seemed  to  be  better  served  by  creating  exceptions 
to  the  basic  principles  of  unrestricted  competition.  Exemp- 
tions from  the  antitrust  laws  were  granted  in  the  transpor- 
tation field,  including  air,  water,  and  land  transportation, 
as  well  as  in  the  field  of  communications,  insurance,  and  in 
other  fields. 

The  Sherman  Act  does  not  take  into  consideration  some 
of  the  social  values  which  are  involved  in  the  Robinson- 
Patman  Act,  and  on  the  other  hand,  the  Robinson-Patman 
Act  as  drawn  may,  to  a  certain  extent,  go  beyond  its  origi- 
nal purpose  and  eliminate  certain  competition  which  should 
be  permitted.  The  mere  fact  that  there  are  conflicting  phi- 
losophies represented  in  the  Sherman  Act  and  the  Robinson- 
Patman  Act,  does  not  mean  that  they  are  necessarily  incom- 
patible. Both  are  aimed  at  preserving  a  type  of  competitive 
structure  which  is  regarded  by  the  Congress  as  essential  to 
the  economic  health  of  the  country.  However,  it  does 
mean  that  Congress  must  restate  the  basic  policy  and  thereby 
harmonize  the  two  different  objectives  in  order  to  achieve 
greater  consistency.  It  is  necessary  to  recognize  that  the 
welfare  of  the  country  and  of  the  economy  does  not  depend 
upon  a  single  concept  or  a  single  policy,  but  upon  several 
different  policies,  all  of  which  must  be  made  to  work  together 
for  the  common  objective. 

The  Supreme  Court  has  expressed  the  opinion  that  Con- 
gress has  not  considered  competition  an  end  in  and  of  itself : 

That  there  is  a  national  policy  favoring  competition  cannot 
be  maintained  today  without  careful  qualification.  It  is  only  in 
a  blunt,  undiscriminating  sense  that  we  speak  of  competition  as 
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an  ultimate  good.  Certainly,  even  in  those  areas  of  economic 
activity  where  the  play  of  private  forces  has  been  subjected  to 
the  negative  prohibitions  of  the  Sherman  law,  this  Court  has  not 
held  that  competition  is  an  absolute  (Federal  Communications 
Commission  v.  RCA  Communications,  Inc.,  346  U.  S.  86,  91-92 
(1953)). 

If  Congress  feels  that  the  objectives  of  the  antitrust  laws 
are  not  simply  to  compel  competition  but  to  regulate  trade 
and  commerce  in  order  to  achieve  the  greatest  benefits  for 
the  whole  economy,  it  should  revise  the  Sherman  and  the 
Kobinson-Patman  Acts  in  order  to  achieve  consistency  and 
uniformity  in  giving  effect  to  the  various  objectives. 


D.    WHAT  TYPE  OF  REMEDY  IS  MOST  EFFECTIVE? 

The  first  substantive  problem  to  be  solved  is  to  determine 
which  approach  Congress  believes  is  the  most  effective  one 
in  order  to  achieve  the  desired  objective  of  maintaining  effec- 
tive competition.  Congress  has  adopted  three  different 
methods  of  enforcing  the  antitrust  laws.  Under  the  Sherman 
Act,  enacted  primarily  as  a  criminal  statute,  the  Attorney 
General  was  given  the  authority  to  proceed  in  the  courts 
through  civil  or  criminal  proceedings.  The  Sherman  Act 
also  provided  a  second  method  of  enforcement  by  authorizing 
private  persons  to  bring  suits  for  treble  damages,  another 
form  of  penalty  for  unlawful  conduct.  The  third  approach 
is  through  the  Federal  Trade  Commission,  and  envisions 
enforcement  as  a  problem  of  regulation,  by  issuance  of  an 
order  to  cease  the  conduct  criticized,  but  imposing  no 
penalties. 

Sixty-five  years  of  experience  casts  grave  doubts  on  the 
wisdom  of  the  approach  of  the  Sherman  Act,  which  makes 
criminal,  conduct  which  is  not  clearly  defined.  Although  the 
Sherman  Act  makes  all  violations  of  its  provisions  criminal, 
the  Attorney  General  has  not  considered  it  desirable  to  bring 
criminal  proceedings  in  most  of  the  cases  which  have  been 
brought  under  that  act.  Different  Assistant  Attorneys 
General  have  publicly  stated  that  certain  types  of  conduct 
should  not  be  prosecuted  criminally  and  they  have  proceeded 
only  through  the  civil  process.  The  difficulties  in  obtaining 
jail  sentences  indicate  the  reluctance  of  the  courts  to  treat 
such  violations  in  the  same  manner  as  other  criminal  offenses. 
This  may  be  due  to  the  vagueness  of  the  Sherman  Act,  or  to 
the  general  feeling  that  the  regulation  of  business  cannot  be 
effectively  achieved  by  sending  businessmen  to  jail. 
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The  survey  of  the  judiciary  by  the  Subcommittee  disclosed 
a  substantial  number  of  judges  are  of  the  opinion  that 
criminal  punishment  should  not  be  imposed  for  conduct 
which  is  not  particularized,  or  not  capable  of  specific  defini- 
tion. Some  stated  that  terms  like  "restraint  of  trade"  and 
"attempt  to  monopolize''  are  generally  too  broad  for  criminal 
prosecutions.   One  judge  viewed  the  problem  as  follows: 

The  criminal  law  is  not  merely  a  device  for  promoting  particu- 
lar economic  and  social  ends.  It  is  directed  to  the  moral  standards 
of  society.  Unless  a  criminal  statute  either  represents  existing 
public  opinion  or  is  capable  of  molding  immediate  public  response, 
it  ought  not  to  be  enacted. 

One  criticism  of  the  use  of  criminal  proceedings  to  regu- 
late business  conduct  is  that  the  stigma  of  an  indictment  con- 
stitutes a  punishment,  regardless  of  the  outcome.  In  any 
event,  it  appears  unfair  to  treat  as  criminal  all  lapses  from 
permitted  standards  of  business  conduct. 

Moreover,  certain  segments  of  the  economy  have  been 
exempted  from  the  Sherman  Act,  and  there  is  an  element  of 
unfairness  in  permitting  some  to  do  what  the  Sherman  Act 
makes  criminal  for  others.  In  setting  up  the  Federal  Trade 
Commission  in  1914,  Congress  recognized  that  it  was  more 
likely  to  achieve  the  desired  objectives  through  civil  rather 
than  criminal  proceedings. 

Criminal  procedures  were  never  adequate  for  the  purposes 
envisioned  by  the  antitrust  laws.  As  Monograph  16  of  the 
TXEC  (Hamilton  and  Till)  points  out,  the  mechanics  of  the 
grand  jury  "are  not  geared  to  antitrust  work."  It  is  used 
because  the  Attorney  General  does  not  have  the  subpena 
power  he  should  have  for  his  civil  cases.  Even  today  enforce- 
ment is  handicapped  by  the  Attorney  General's  inability  to 
compel  the  production  of  testimony  except  through  grand 
jury  proceedings,  or  discovery  procedures  after  the  filing  of 
a  civil  complaint.  Yet,  since  1914  the  Federal  Trade  Com- 
mission has  had  the  authority  to  issue  subpenas  to  obtain 
evidence  before  instituting  proceedings. 

Although  the  application  of  criminal  penalties  to  the 
entire  area  of  antitrust  practices  may  not  be  warranted,  there 
are  certain  areas  in  which  they  could  be  retained.  Criminal 
sanctions  could  be  continued  for  certain  practices  which  are 
susceptible  of  specific  ascertainment  and  which  have  been 
recognized  as  prohibited  for  many  years,  such  as  agreements 
to  fix  prices,  to  control  production,  and  to  boycott  competi- 
tors. There  is  some  merit  in  retaining  the  threat  of  jail 
sentences  for  practices  which  can  be  specifically  defined,  and 
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which  Congress  fears  might  be  engaged  in  by  businessmen 
if  there  was  no  other  consequence  than  a  civil  order.  A 
second  area  in  which  criminal  sanctions  could  be  applied  is 
for  violation  of  civil  orders.  The  objection  to  imposing  a 
criminal  penalty  for  violation  of  a  statute  which  makes  it 
difficult  to  determine  what  practices  are  prohibited  is  no 
longer  valid  after  a  final  court  or  Commission  order  has 
been  entered  in  the  particular  case  telling  the  defendants 
exactly  what  conduct  is  improper.  At  present  an  equity 
court  has  the  power  to  punish  criminally  for  contempt. 
Congress  could  indicate  its  attitude  with  respect  to  violations 
of  such  orders  and  provide  specific  punishment  applicable 
to  such  violations  in  the  discretion  of  the  court. 

If  the  criminal  approach  is  reserved  for  the  specific  situa- 
tions described  above,  it  would  more  effectively  accomplish 
the  deterrent  elfect  intended  by  criminal  statutes.  The  basic 
objectives  of  the  antitrust  laws  can  be  better  achieved  by 
use  of  the  civil  process. 

E.    PROBLEMS  UNDER  THE  ROBINSON-PATMAN  ACT 
1.    The  role  of  the  Robinson-Patman  Act 

The  Robinson-Patman  Act  imposes  a  number  of  restric- 
tions on  pricing  and  purchasing  policies  of  business  enter- 
prises. The  purpose  of  these  restrictions  is  to  strike  down 
certain  pricing  practices  which  may  be  used  by  firms  possess- 
ing market  power  in  a  manner  injurious  to  competition  and 
to  eliminate  certain  advantages  which  firms  mav  have  in 
their  dealings  with  suppliers  by  virtue  of  their  position  as 
large  buyers.  The  purpose  of  the  act  was  seen  as  implement- 
ing the  Clayton  Act  in  that  the  supplemental  legislation  was 
aimed  at  stopping  in  their  incipiency  certain  detrimental 
practices  which,  if  not  stopped,  would  lead  to  substantial 
lessening  of  competition. 

There  are  many  differences  of  opinion  as  to  whether  there 
is  a  basic  conflict  between  the  objectives  of  the  Sherman  Act 
and  those  of  the  Robinson-Patman  Act.  The  criticism  of  the 
Robinson-Patman  Act  relates  not  merely  to  specific  clauses 
but  to  the  fundamental  economic  philosophy  of  the  act. 
Some  critics  argue  that  its  restrictions  go  beyond  the  mere 
stopping  of  practices  which  may  constitute  a  threat  to  the 
maintenance  of  a  competitive  economy  and  are  more  closely 
related  to  the  rules  which  a  public  regulatory  body  might 
make  to  insure  fairness  of  treatment  in  policing  a  regulated 
monopoly.  The  regulatory  nature  of  the  act  is  reflected 
particularly  in  the  provisions  of  sections  2   (c),  2   (d),  and 
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2  (e),  which  do  not  relate  the  potential  violation  of  law  to 
any  detrimental  effect  on  competition.  According  to  this 
view,  the  act  appears  to  assume  that  the  market  power  pos- 
sessed by  certain  firms  is  so  widespread  that  it  is  necessary 
to  regulate  the  process  of  price-making  by  individual  large 
firms  in  order  to  protect  smaller  competitors  and  their 
customers.  But  the  regulatory  provisions  of  the  Robinson- 
Patman  Act  are  incompatible  with  the  actual  conditions 
under  which  business  is  transacted  and  they  significantly  im- 
pede the  competitive  contest.  The  vigorous  competition 
which  is  expected  to  take  place  once  the  Sherman  Act  re- 
quirements are  met  involves  an  aggressive  price  policy  on  the 
part  of  individual  firms  which  may  include  the  granting  of 
special  price  concessions  to  win  customers  and  the  solicita- 
tion of  lower  prices  and  special  deals  by  buyers.  This  process 
will  result,  at  any  given  time,  in  different  prices  being  charged 
to  particular  customers  of  a  given  firm  which  stimulates  the 
general  market  contest,  and  leads  to  lower  prices  and  im- 
proved methods  of  production  and  sales.  The  result  of  these 
limitations  which  the  Robinson-Patman  Act  imposes,  there- 
fore, is  a  tendency  toward  price  uniformity  and  rigidity  in 
particular  markets. 

Some  critics  argue  that  the  Robinson-Patman  Act  also 
has  the  effect  of  discouraging  structural  changes  in  methods 
of  distribution  which  are  a  natural  result  of  the  competitive 
contest,  and  which  would  lead  to  the  pursuit  of  improved 
methods  of  doing  business  and  lower  costs  of  production 
and  sales.  One  of  the  purposes  of  price  competition,  they 
contend,  is  to  lead  to  progressive  increase  in  business  effi- 
ciency and  to  impose  pressure  on  the  businessman  to  search 
for  more  efficient  and  cheaper  methods  of  production  and  dis- 
tribution, but  some  of  the  act's  provisions  are  aimed  directly 
at  cost-reducing  innovations  in  the  field  of  distribution  and 
thus  impede  the  more  efficient  marketers  in  the  distribution 
of  goods  more  cheaply.  This  criticism  is  directed  particularly 
to  the  quantity  limits  provisions  of  section  2  (a)  of  the  act, 
to  section  2(c)  which  prohibits  acceptance  of  brokerage  fees 
even  when  the  buyer  deals  directly  with  the  seller  who  would 
normally  make  use  of  a  broker,  and  to  the  application  of  the 
act  to  the  wholesaler-retailer  who  has  not  been  permitted  to 
receive  functional  discounts  which  would  be  applicable  to 
that  portion  of  his  purchases  resold  at  retail.  Accordingly, 
the  critics  argue  that  the  Robinson-Patman  Act  is  in  conflict 
with  the  antitrust  principles  underlying  the  Sherman  Act 
and  necessitates  a  departure  from  policy  reflected  therein 
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which  places  faith  in  the  efficacy  of  the  competitive  process 
as  the  chief  instrument  of  price  determination  and  stimulus 
to  greater  efficiency.  Actually,  they  contend,  the  Robinson- 
Patman  Act  is  more  akin  to  the  attempts  to  control  com- 
petition exemplified  in  the  NRA  program  than  it  is  to  prin- 
ciples of  the  Sherman  Act. 

On  the  other  hand,  the  supporters  of  the  Robinson-Patinan 
Act  generally  deny  that  it  is  in  conflict  with  the  other  anti- 
trust laws.  On  the  contrary,  they  assert  that  it  constitutes  an 
effective  instrument  implementing  the  Sherman  Act  provi- 
sions. The  Sherman  Act,  they  contend,  constitutes  more  than 
an  expression  of  an  economic  policy  outlawing  restraints  of 
trade  and  attempts  to  monopolize.  One  of  its  major  purposes 
was  to  secure  equality  of  opportunity  for  all  business  regard- 
less of  size  and  to  insure  that  success  in  the  competitive  con- 
test should  not  be  a  result  of  the  use  of  coercive  tactics  or 
other  use  of  monopoly  power  stemming  merely  from  the  size 
of  the  contestants.  Some  go  even  further  and  say  that  the 
Sherman  Act  was  intended  to  preserve  the  process  of  competi- 
tion by  offering  protection  to  relatively  weak  competitors 
against  the  disadvantages  resulting  from  the  inequality  of 
bargaining  position  and  exercise  of  monopolistic  power.  Ac- 
cording to  this  view,  the  Robinson-Patman  Act,  likewise, 
seeks  to  eliminate  such  competitive  advantage  of  large  firms 
as  results  from  their  monopolistic  position  and  not  from 
greater  economic  efficiency. 

Some  supporters  of  the  act  contend  that  in  considering  the 
alleged  conflict  between  the  Robinson-Patman  Act  and  the 
other  antitrust  laws,  we  must  take  into  account  not  only  what 
was  intended  to  be  the  underlying  philosophy  of  the  Sherman 
Act  but  also  its  actual  functioning  over  the  past  decade  and 
its  effect  on  the  market  structure  of  our  present-day  economy 
which  is  characterized  by  existence  of  many  markets  in  which 
relatively  few  sellers  furnish  a  large  proportion  of  the  total 
supply  sometimes  referred  to  as  oligopoly.  The  existence  in 
many  markets  of  individual  firms  or  groups  of  firms  which 
possess  such  a  considerable  degree  of  market  power  as  to  be 
virtually  dominant,  without  necessarily  engaging  in  such 
monopolistic  or  trade  restraining  practices  as  constitute  a 
violation  of  the  Sherman  Act,  provides  a  fundamental  justi- 
fication for  the  special  statute  against  price  discrimination 
which  is  concerned  with  insuring  equality  of  opportunity  for 
smaller  competitors.  In  other  words,  the  actual  application 
of  the  Sherman  Act,  despite  its  faith  in  the  efficacy  of  the 
competitive  processes  has  not  solved  the  problem  of  market 
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and  monopoly  power  which  restrict  competitive  behavior 
throughout  the  economy. 

Furthermore,  the  supporters  of  the  act  deny  that  it  has 
had  or  is  likely  to  have  any  significant  anticompetitive  effect. 
They  challenge  the  critics  to  produce  any  evidence  that  the 
act  has  had  detrimental  effects  on  price  competition  or  the 
adoption  of  more  efficient  methods  of  production,  and  they 
further  deny  that  price  discrimination  is  necessarily  an  im- 
portant instrument  for  undermining  rigid  price  structures  in 
relatively  concentrated  markets.  They  assert  that  there  is 
nothing  to  indicate  that  the  bargaining  power  of  large  buyers 
who  are  able  to  extract  price  concessions  will  necessarily  be 
used  against  established  firms  in  an  oligopoly  market,  or  that 
such  concessions,  if  granted,  would  lead  to  intensive  price 
competition  in  those  markets. 

Finally,  many  lawyers  and  economists  take  the  position 
that  the  reputed  conflict  between  the  Sherman  Act  and  the 
Robinson-Patman  Act  has  been  much  exaggerated  and  that 
such  inconsistencies  as  may  exist  can  be  resolved  through 
proper  interpretation  of  these  statutes.  Under  this  view, 
the  Sherman  Act  was  intended  by  Congress  to  enforce  com- 
petition, and  the  Robinson-Patman  Act  was  intended  to  regu- 
late competition,  and  they  should  be  read  together.  Thus,  the 
promotion  of  price  competition  and  the  prohibition  of  unfair 
and  discriminatory  price  practices  constitutes  a  complemen- 
tary dual  program  for  fostering  competition  in  the  public 
interest. 


2.    Injury  to  competition 

The  most  important  problem  which  is  raised  by  section 
2  (a)  of  the  Robinson-Patman  Act  is  the  exact  meaning  of 
the  phrase  "injury  to  competition."  Does  it  mean  injury  to 
individual  firms  which  are  in  competition  with  the  firm  prac- 
ticing the  discrimination  or  with  the  beneficiaries  of  the  dis- 
crimination, or  does  it  mean  injury  to  the  vitality  or  effec- 
tiveness of  the  competitive  forces  in  a  particular  market?  In 
other  words,  does  statutory  injury  to  competition  require  a 
showing  of  more  than  mere  hardship  imposed  on  an  indi- 
vidual competitor  or  competitors?  A  further  question  is: 
Under  what  conditions  may  injury  to  an  individual  firm  con- 
stitute an  injury  to  the  vitality  of  the  competitive  process  in 
a  given  market?  In  attempting  to  formulate  the  criteria 
which  could  be  used  as  guideposts  in  arriving  at  decisions  in 
particular  cases,  it  is  desirable  first  to  consider  the  economic 
causes  and  significance  of  price  discrimination. 
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Price  discrimination  may  be  practiced  only  in  markets 
which  are  what  the  economists  consider  as  imperfectly  com- 
petitive. Perfectly  competitive  markets  exist  only  in  rare 
Instances  and  consequently  some  price  discrimination  takes 
place  in  virtually  any  market.  The  nature  of  the  particular 
price  discrimination  and  its  effects  on  competition  will  de- 
pend on  the  characteristics  of  the  particular  market.  At  one 
extreme,  a  small  firm  may  be  in  actual  competition  with  other 
sellers,  but  the  lack  of  perfect  price  information  among  buyers 
and  sellers  and  customer  inertia  may  make  possible  a  policy 
of  sporadic  price  discrimination.  At  another  extreme,  a 
dominant  seller  in  an  industry  may  discriminate  systema- 
tically in  particular  markets  in  order  to  keep  a  competitor 
in  line  or  prevent  the  expansion  of  a  new  firm  while  facing- 
little  price  competition  in  its  other  markets,  with  the  result 
that  a  discriminary  price  policy  is  made  possible  merely 
because  of  the  market  power  exercised  by  the  seller.  In  both 
cases,  injury  will  result  to  a  competitor  or  competitors,  but 
in  the  case  of  the  first  seller  it  is  of  a  sporadic  nature  and  its 
effect  on  the  vitality  of  competition  is  likely  to  be  transitory 
and  unimportant,  whereas  in  the  second  case  the  systematic 
policy  of  price  discrimination  is  clearly  injurious  to  compe- 
tition. 

The  difficult  problem  raised  by  the  application  of  the 
Robinson-Patman  Act  is  to  properly  differentiate  between 
the  various  cases  of  price  discrimination  with  respect  to  the 
possible  injurious  effect  on  competition.  In  any  particular 
case  it  may  be  difficult  to  foresee  the  ultimate  consequences 
of  the  questioned  pricing  policies.  What  appears  to  be  a 
practice  injurious  to  only  a  few  competitors  of  the  discrimi- 
nating sellor  or  of  the  beneficiary  of  the  price  discrimination, 
may  over  a  period  of  time  lead  to  persistent  undermining 
of  the  market  position  of  the  "nonfavored"  competitors.  In 
a  number  of  cases  which  have  arisen  under  section  2  (a)  of 
the  act,  notably  the  Moss  case,  the  Federal  Trade  Commis- 
sion appears  to  have  given  a  rather  broad  interpretation  to 
the  phrase  "injury  to  competition."  In  several  decisions,  the 
Commission  indicated  that  price  discrimination  was  con- 
sidered as  being  in  violation  of  the  act  whenever,  as  a  result 
of  actual  or  potential  harm  to  individual  competitors,  there 
was  a  mere  possibility  of  an  injury  to  the  process  of  com- 
petition in  the  relevant  market.  In  other  cases  the  Commis- 
sion did  not  attempt  to  analyze  the  actual  effect  of  the  price 
discrimination  in  question  and  merely  pointed  out  the  pos- 
sibility of  injury  to  competition. 
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The  interpretation  of  the  statute  which  centers  on  the 
harm  to  individual  competitors,  and  a  possibility  rather  than 
actuality  of  injury  to  competition,  resulting  from  price 
discrimination  was  upheld  by  the  Supreme  Court  in  the 
Morton  Salt  case.  However,  in  two  recent  cases,  the  General 
Foods  and  Purex  cases,  the  Commission  has  set  out  some 
guides  to  the  interpretation  of  section  2  (a)  which  indicate 
that  injury  to  a  competitor  without  proof  of  injury  to  com- 
petition will  not  be  accepted  as  satisfying  the  statute. 

The  broad  interpretation  of  the  "injury  to  competition" 
clause  of  section  2  (a)  may  be  supported  by  a  number  of 
considerations : 

(1)  The  Robinson-Patman  Act  was  aimed  at  stopping 
the  exercise  of  market  power  possessed  by  buyers  or  sellers 
before  such  exercise  could  lead  to  further  encroachment  on 
the  share  of  the  market  of  smaller  competitors,  and  the  most 
effective  way  of  preventing  further  increases  in  the  market 
power  of  large  sellers  or  buyers  is  to  anticipate  them  by 
striking  at  pricing  practices  which  may  have  the  potential 
of  doing  so. 

(2)  One  of  the  benefits  deriving  from  the  nature  of  the 
competitive  process  is  that  it  offers  a  fair  opportunity  to 
compete  on  the  basis  of  efficiency  in  serving  the  public.  The 
Robinson-Patman  Act,  being  a  law  offering  protection  against 
unfairness  and  inequality  of  bargaining  power,  has  as  its 
purpose  the  protection  of  individual  dealers  (particularly 
at  resellers'  level),  whereas  the  old  Clayton  Act  only  covered 
lessening  of  competition  in  a  line  of  commerce.  This  being 
the  case,  the  application  of  the  law  should  center  on  the 
possible  injury  to  competition  stemming  from  competitive 
disadvantages  incurred  by  smaller  competitors  as  a  result 
of  price  discrimination. 

(3)  Price  discrimination  in  a  restricted  local  market,  if 
practiced  by  a  firm  which  does  not  possess  a  substantial 
degree  of  market  power,  may  not  have  particularly  significant 
effects  on  the  competitive  process  in  the  relevant  market  as 
a  whole,  but  from  the  viewpoint  of  the  small  local  competitors 
the  discriminating  firm  may  be  so  powerful  that  its  pricing 
practices  will  seriously  affect  their  ability  to  compete.  Con- 
sequently, if  the  interpretation  of  the  phrase  "injury  to 
competition"  centers  on  the  effects  on  competition  in  the 
whole  product  market,  individual  local  merchants  may  be 
deprived  of  their  opportunity  to  compete,  or  even  to  enter 
the  field  of  their  choice. 
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(4)  The  broad  interpretation  of  section  2  (a)  may  also 
have  a  generally  beneficial  effect  on  the  nature  of  competitive 
processes  in  the  relevant  market.  Large  sellers,  deprived  of 
a  possibility  of  recourse  to  selective  price  discrimination, 
presumably  will  be  forced  to  compete  more  vigorously  by 
means  of  general  price  reductions,  available  to  all  buyers. 
This  makes  competition  harder  and  more  severe,  and  provides 
greater  equality  of  competitive  opportunity. 

On  the  other  hand,  the  broad  interpretation  of  the  phrase 
"injury  to  competition"  has  frequently  been  criticized  as 
being  consistent  with  the  requirements  of  our  competitive 
economy,  and  it  has  been  urged  by  many  lawyers  and 
economists  that  the  phrase  should  be  construed  as  requiring 
a  showing  of  injury  to  the  vitality  of  competition  in  the 
market,  rather  than  merely  hardship  or  injury  to  a  particular 
competitor.  This  was  also  the  position  taken  by  the  majority 
in  the  report  of  the  Attorney  General's  committee.  The 
principal  arguments  in  support  of  the  contention  that  the 
criteria  of  competitive  effect  should  focus  on  the  adverse 
effect  on  the  state  of  competitive  processes  rather  than  on 
injury  to  particular  competitors  are  as  follows: 

(1)  Price  discrimination  is  usually  pursued  in  the  hope 
of  taking  some  business  awTay  from  competitors.  In  this  sense 
there  will  be  always  a  resulting  injury  to  particular  com- 
petitors. But  under  conditions  of  imperfect  knowledge  of 
wThat  other  sellers  charge  for  a  particular  commodity,  or  the 
elasticity  of  demand  in  a  particular  market,  which  frequently 
prevail,  charging  different  prices  constitutes  an  important 
method  of  competitive  pricing.  Only  in  perfect  markets 
would  price  competition  always  be  reflected  in  simultaneous 
general  price  changes.  In  reality,  gradual  changes  in  prices 
by  manufacturers  through  a  series  of  particular  decisions 
may  prove  to  be  more  competitive  and  beneficial  to  the  con- 
sumer in  the  long  run. 

(2)  Under  conditions  of  imperfect  markets,  haggling  by 
the  buyers  for  special  price  concessions  or  deals  constitutes 
an  integral  part  of  the  competitive  process,  and  because  of 
varying  competitive  conditions  certain  buyers  may  be  more 
effective  than  others  in  obtaining  price  reductions.  To  impose 
serious  limitations  on  the  businessman's  freedom  to  obtain 
such  deals  because  of  the  possibility  that  a  particular  com- 
petitor may  be  harmed  as  a  result  of  price  discrimination, 
will  lead  to  curtailment  of  price  competition. 

(3)  A  broad  interpretation  of  "injury  to  coinpetitionv 
may  have  a  particularly  harmful  effect  on  price  competition 
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in  the  markets  dominated  by  a  relatively  few  sellers.  In  such 
markets  individual  sellers  are  likely  to  act  on  the  assump- 
tion that  any  open  price  reduction  will  be  immediately  met 
by  their  rivals,  and  the  apparent  futility  of  competitive  price 
cuts  and  desire  to  avoid  widespread  price  reductions  makes 
for  relative  price  rigidity.  On  the  other  hand,  individual 
sellers  may  be  willing  to  attempt  to  best  the  market  by 
granting  secret  or  selective  price  concessions,  or  under  the 
pressure  of  heavy  overhead  cost,  may  be  tempted  to  grant 
discriminatory  price  concessions  in  order  to  retain  previous 
customers  or  gain  new  ones.  In  this  way,  discriminatory 
price  cuts,  although  possibly  injurious  to  particular  com- 
petitors of  the  "favored"  buyers,  may  tend  to  operate  as  an 
opening  wedge  for  general  price  reductions.  A  broad  inter- 
pretation of  section  2  (a)  would  tend  to  prevent  or  dis- 
courage this  important  form  of  competition  and  contribute  a 
greater  uniformity  and  inflexibility  of  prices. 

(4)  The  interpretation  of  "injury  to  competition"  as  re- 
quiring a  showing  of  injury  to  the  competitive  process  rather 
than  to  a  particular  competitor,  does  not  preclude  the  appli- 
cation of  the  Kobinson-Patman  Act  in  cases  where  the  in- 
jurious effects  of  the  price  discrimination  on  particular 
competitors,  or  even  one  competitor,  contributes  to  a  substan- 
tial weakening  of  competitive  forces  in  the  relevant  market. 
In  cases  in  which  price  discrimination  is  used  to  suppress 
or  exclude  a  smaller  rival  and  obtain  domination  of  the  rele- 
vant market,  the  injury  to  an  individual  competitor  is  syn- 
onymous with  injury  to  the  vitality  of  competitive  forces 
and  the  broad  interpretation  is  unnecessary  to  accomplish 
the  purpose  of  the  law. 

It  is  admittedly  difficult,  if  not  impossible,  to  formulate 
a  uniform  standard  or  criterion  by  which  an  administrative 
agency  can  determine  the  applicability  of  the  phrase  "in- 
jury to  competition"  to  the  facts  in  any  given  case.  In  a 
particular  case  injury  to  one,  or  a  few  competitors,  may 
indeed  constitute  "injury  to  competition"  or  even  such  a 
lessening  of  competition  as  to  tend  to  promote  monopoly 
amounting  to  a  violation  of  section  2  (a)  of  the  act.  At  the 
same  time  the  considerations  advanced  in  the  foregoing  dis- 
cussion, and  particularly  the  fact  that  price  discrimination 
constitutes  an  inherent  component  of  vigorous  competition 
in  imperfect  markets,  argues  strongly  for  the  desirability 
of  making  the  criterion  for  the  determination  of  "injury  to 
competition"  that  it  should  depend  upon  the  effect  of  the 
particular  price  discrimination  on  the  capacity  of  the  rele- 
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vant  market  to  retain  competitive  behavior.  In  applying 
such  a  test  the  following  factors  would  be  deemed  significant : 
The  relative  market  position  of  the  discriminating  firm,  and 
the  nature  of  the  discriminatory  pricing  practice,  in  par- 
ticular, the  degree  of  market  power  possessed  by  the  discrim- 
inating firm,  or  the  recipient  of  the  price  discriminations 
and  the  nature  of  the  price  discrimination  with  reference  to 
its  relative  persistence  and  systematic  application. 

3.    Meeting  competition  in  good  faith 

The  prohibition  against  harmful  price  discrimination 
contained  in  section  2  (a)  of  the  Clayton  Act,  as  amended 
by  the  Robinson-Patman  Act,  is  subject  to  the  proviso  of 
section  2  (b)  of  the  act  which  states  that  the  seller  may 
rebut  a  prima  facie  case  of  price  discrimination  by  showing 
that  his  lower  price  or  the  furnishing  of  services  or  facilities 
to  any  purchaser  or  purchasers  wras  made  in  good  faith  to 
meet  an  equally  low  price  of  a  competitor,  or  the  services 
or  facilities  furnished  by  a  competitor.  Prior  to  the  decision 
of  the  Supreme  Court  in  the  Standard  Oil  of  Indiana  case 
(340  U.  S.  231  (1951)),  the  "good  faith"  proviso  of  section 
2  (b)  of  the  act  was  interpreted  by  the  Federal  Trade  Com- 
mission as  being  merely  procedural,  relating  to  the  burden 
of  proof  necessary  to  rebut  a  prima  facie  case  of  price  dis- 
crimination. Under  that  view,  a  party  charged  with  a  dis- 
crimination in  price,  in  violation  of  the  act,  could  rebut  the 
prima  facie  case  made  out  when  the  Commission  established 
that  the  seller  had  charged  different  prices  to  different  buyers 
and  that  the  buyers  were  in  competition  with  each  other, 
by  going  forward  with  proof  that  the  discrimination  will  not 
have  prohibited  effects  upon  competition.  In  other  words, 
under  the  view  obtaining  prior  to  the  Standard  Oil  of  Indi- 
ana case,  the  effect  of  the  alleged  price  discrimination  upon 
competition  was  itself  a  matter  of  justification,  and  section 
2  (b)  shifted  the  burden  of  proving  such  justification  to  the 
defendant,  once  the  Commission  had  established  the  differ- 
ence in  price  and  the  competitive  relationship  between  buyers 
receiving  the  different  prices.  Some  contend  there  is  support 
for  this  interpretation  of  the  effect  of  section  2  (b)  in  the 
legislative  history  of  the  Robinson-Patman  Act.  Under  that 
interpretation,  "good  faith"  was  not  deemed  a  defense  where 
the  effect  of  the  discrimination  may  be  to  injure,  destroy, 
or  prevent  competition.  They  claim  the  conference  report 
on  the  original  bill  also  lends  support  to  the  belief  that  Con- 
gress intended  to  leave  to  the  Federal  Trade  Commission 
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the  matter  of  determining  whether  under  the  provisions  of 
section  2  (b)  the  competition  to  be  met  was  such  as  to  jus- 
tify the  discrimination  that  was  given. 

The  Supreme  Court's  decision  in  the  Standard  Oil  of 
Indiana  case  resulted  in  a  basic  change  in  the  interpretation 
of  section  2  (b).  The  majority  of  the  Court  construed  the 
"meeting  of  competition"  proviso  as  establishing  a  complete 
defense  to  a  discrimination  in  price,  regardless  of  the  effect 
of  the  particular  price  discrimination  upon  the  degree  of 
competition  in  the  relevant  market.  The  Court's  decision  in 
the  Standard  Oil  of  Indiana  case  was  approved  with  but  few 
dissents  in  the  report  of  the  Attorney  General's  committee 
which  stated  that  the  decision  "goes  far  toward  harmonizing 
the  Robinson-Patman  Act  with  the  basic  tenor  of  antitrust 
policy." 

The  primary  substantive  issue  which  is  raised  by  the  deci- 
sion in  the  Standard  Oil  of  Indiana  case  can  be  stated  thus  : 
Does  the  interpretation  accorded  to  section  2  (b)  in  the 
Standard  Oil  of  Indiana  decision  have  such  an  effect  on  the 
competitive  performance  of  our  economy  that  there  is  need  for 
a  legislative  restatement  of  the  "good  faith"  proviso? 

The  function  of  the  "good  faith"  meeting  of  competition 
proviso  of  section  2(b)  should  be  considered  against  the  back- 
ground of  the  discussion  of  the  role  of  the  Robinson-Patman 
Act  in  the  general  antitrust  legislation,  and  the  economic 
causes  and  significance  of  price  discrimination.  The  "good 
faith"  proviso,  under  appropriate  conditions,  furnishes  a 
defense  to  a  seller  in  cases  of  price  discrimination  which  pre- 
sumably would  otherwise  violate  section  2  (a)  of  the  act. 
Considered  from  the  standpoint  of  its  effect  on  the  vitality  of 
competitive  forces  in  a  particular  market,  the  defense  pro- 
vided by  section  2(b)  may  possibly  contribute  to  an  increase 
in  the  degree  of  price  competition  in  a  significant  way.  To 
illustrate,  in  markets  characterized  by  the  presence  of  rela- 
tively few  large  sellers,  the  existence  of  the  "good  faith" 
proviso  may  increase  the  willingness  on  the  part  of  the  domi- 
nant sellers  to  meet  price  concessions  offered  by  a  rival  seller 
and  thereby  facilitate  the  process  of  competition.  Similarly, 
in  the  case  of  certain  buyers  who  are  able  to  purchase  the 
entire  output  of  a  particular  seller  at  prices  which  are  lower 
than  the  prevailing  price  in  markets  characterized  by  price 
rigidity,  the  lower  prices  thus  obtained  may  be  used  in  turn 
to  win  special  price  concessions  from  the  sellers  maintaining 
the  rigid  price  structures  in  such  markets.  Such  concessions, 
if  they  are  met,  may  spread  among  other  buyers  and  sellers, 
and  lead  to  general  reductions  in  market  prices. 
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Again,  in  certain  cases  a  particular  firm  whose  rivals 
offered  a  lower  price  to  its  customer  may  be  unable  to  reduce 
its  prices  to  all  of  its  buyers,  but,  counting  on  future  improve- 
ments in  the  techniques  of  production  or  sales,  and  desirous 
to  retain  an  important  customer,  it  may  be  meeting  competi- 
tive offers  in  a  discriminatory  way  which  in  practice  could  not 
be  cost-justified  under  section  '1  (a)  of  the  act.  The  good- 
faith  defense,  by  permitting  price  discrimination  in  such  a 
situation  which  would  otherwise  be  unlawful,  may  facilitate 
the  retention  of  important  customers  of  the  firm  until  its 
competitive  position  improves  and  may  thus  be  an  essential 
factor  in  the  market  survival  or  growth  of  particular  firms. 

The  above  considerations  point  to  the  need  of  the  meeting 
competition  in  "good  faith'7  proviso  in  a  general  anti-price- 
discrimination  statute.  But  they  do  not  completely  answer 
the  question  whether,  in  accordance  with  the  Standard  Oil 
of  Indiana  decision,  the  "good  faith"  proviso  should  consti- 
tute an  absolute  defense  for  the  discriminating  seller.  In 
considering  this  question  other  factors  should  be  taken  into 
account.  For  example,  there  are  many  markets  in  the  econ- 
omy which  are  characterized  by  the  existence  of  relatively  few 
sellers,  possessing  a  considerable  degree  of  market  power, 
that  is,  sellers  who  are  relatively  free  from  restraints  in  price 
and  production  policies  which  are  expected  to  be  imposed  by 
normal  competitive  forces.  Such  sellers  frequently  need  not 
lower  all  their  prices  in  response  to  price  competition  offered 
by  a  relatively  small  seller  in  a  particular  locality.  Instead, 
they  may  meet  lower  prices  of  competitors  by  selective  and 
systematic  price  cuts  in  the  areas  where  competition  may 
threaten  their  established  position.  The  effect  of  such  price 
discriminating  policies  may  be  to  discourage  price  reduc- 
tions on  the  part  of  smaller  rivals,  prevent  potential  expan- 
sion of  relatively  weak  or  new  competitors,  or  even  eliminate 
completely  some  competitors.  Thus  competition  on  the  part 
of  relatively  weak  sellers  may  be  suppressed  not  as  a  result 
of  superior  efficiency  of  the  dominant  sellers  but  rather  be- 
cause their  market  power  makes  it  possible  to  take  relatively 
unprofitable  business  and  even  to  incur  considerable  losses 
for  lengthy  periods  of  time.  The  effect  may  be  particularly 
harmful  to  the  welfare  of  the  economy  especially  where  the 
small  price  cutter  may  be  actually  more  efficient  than  the 
large  sellers.  If  the  meeting  competition  in  "good  faith" 
proviso  is  construed  as  an  absolute  defense,  such  discrimina- 
tory practices  would  not  be  within  the  Robinson-Patman 
Act,  and,  at  the  same  time,  they  may  also  be  immune  from 
prosecution  under  the  Sherman  Act. 
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The  dilemma  presented  by  the  goodfaith  defense  of  sec- 
tion 2  (b)  is  as  follows :  In  many,  or  perhaps  most,  industrial 
markets,  price  discriminations  may  under  certain  circum- 
stances actually  contribute  to  the  stimulation  of  competition 
and,  conversely,  if  sellers  are  denied  the  right  to  discriminate 
in  price  in  order  to  meet  the  lower  prices  which  their  com- 
petitors are  offering  to  their  customers,  the  competitive 
process  itself  may  be  significantly  weakened.  However,  it 
should  be  recognized  that  the  American  economy  is  charac- 
terized by  the  existence  of  many  industrial  markets  in  which 
relatively  few  sellers  produce  a  large  proportion  of  the 
total  supply  and  possess  a  considerable  degree  of  market 
power.  This  being  the  case,  it  should  be  recognized  that  if 
meeting  a  competitor's  lower  price  in  good  faith  is  deemed 
an  absolute  defense  for  the  discriminating  seller  no  matter 
what  the  effect  on  competition,  the  result  may  be  to  foster 
and  promote  the  practice  of  price  discrimination  by  firms 
possessing  market  power  on  a  persistent  and  systematic 
basis  with  potential  serious  detrimental  effect  on  competi- 
tion in  the  relevant  market.  This  leads  some  of  the  con- 
clusion that  some  limits  on  the  application  of  the  good-faith 
defense  may  be  required. 

One  bill  (S.  11)  deals  with  the  matter  of  defense  of  price 
discriminations  which  would  otherwise  violate  section  2  (a), 
in  cases  of  meeting  competition  in  good  faith.  This  bill 
provides  that  section  2  (bj  of  the  act  be  amended  to  read  as 
follows : 

Sec.  2  (b)  Upon  proof  being  made,  at  any  hearing  on  a  com- 
plaint under  this  section,  that  there  has  been  discrimination  in 
price  or  services  or  facilities  furnished,  the  burden  of  rebutting 
the  prima  facie  case  thus  made  by  showing  justification  shall  be 
upon  the  person  charged  with  a  violation  of  this  section,  and 
unless  justification  shall  be  affirmatively  shown,  the  Commission 
is  authorized  to  issue  an  order  terminating  the  discrimination: 
Provided,  however,  That  unless  the  effect  of  the  discrimination 
may  be  substantially  to  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce  it  shall  be  a  complete  defense 
for  a  seller  to  show  that  his  lower  price  or  the  furnishing  of 
services  or  facilities  to  any  purchaser  or  purchasers  was  made  in 
good  faith  to  meet  an  equally  low  price  of  a  competitor,  or  the 
services  are  facilities  furnished  by  a  competitor. 

It  will  be  observed  that  the  bill  uses  the  phrase  "substan- 
tially to  lessen  competition  or  tend  to  create  a  monopoly," 
rather  than  the  phrase,  "or  to  injure,  destroy,  or  prevent 
competition,"  with  the  result  that  the  burden  of  proof  neces- 
sary to  constitute  a  prima  facie  case  is  more  stringent  than 
in  the  case  of  section  2  (a)  of  the  law. 
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In  view  of  the  importance  of  the  right  of  individual 
sellers  to  meet  lower  prices  of  competitors  except  where  the 
result  would  have  a  serious  detrimental  effect  on  competition, 
it  is  argued  that  price  discrimination  which  is  persistent 
and  systematic  should  be  considered  in  this  context  as 
amounting  to  a  substantial  lessening  of  competition  or  ten- 
dency to  create  a  monopoly  which  is  violative  of  the  act. 
For  purposes  of  such  a  legislative  restatement,  the  word 
"persistent"  may  be  delined  as  any  discrimination  in  price 
enduring  for  a  period  of  time  which  is  long  in  relation  to  the 
customary  period  of  price  change  in  the  market  in  which  the 
seller  does  business  and  any  discrimination  Avhich  endures 
over  a  period  of  2  years  may  be  presumed  to  be  persistent. 
Such  a  provision  would  also  permit  the  seller  to  rebut  this 
presumption  by  persuasive  evidence  with  respect  to  the 
character  of  his  market  and  the  time  periods  ordinarily 
involved  in  pricing. 

Another  bill  would  in  effect  enact  into  law  the  Supreme 
Court's  decision  in  the  Standard  Oil  of  Indiana  case.  This 
bill  provides  that  it  shall  be  a  complete  defense  to  a  charge 
of  price  discrimination  if  the  seller  shows  that  his  lower 
price  was  made  in  good  faith  to  meet  an  equally  low  price 
by  a  competitor. 

The  above  discussion  of  the  operation  of  price  discrimi- 
nation as  a  phenomenon  points  toward  the  dilemma  pre- 
sented by  the  good-faith  defense  of  section  2  ( b )  of  the  Robin- 
son-Patnian  Act.  The  right  to  meet  lower  prices  of  compet- 
itors through  price  discrimination  may  be  in  many,  or  per- 
haps most,  market  situations  a  necessary  ingredient  of  the 
competitive  process.  On  the  other  hand,  because  of  the  exist- 
ence of  sellers  and  buyers  in  many  markets  who  possess  some 
degree  of  monopoly  power  (as  the  term  is  used  by  econo- 
mists) making  "good  faith  meeting  of  competition"  an  obso- 
lute  defense  of  price  discrimination  may  lead  to  results  detri- 
mental to  the  maintenance  of  a  competitive  economy. 

4.    The  brokerage  fees  provision 

Section  2  (c)  provides: 

*  *  *  it  shall  be  unlawful  *  *  *  to  pay  *  *  *  or  accept  *  *  * 
brokerage  *  *  *  or  any  allowance  or  discount  in  lieu  thereof,  except 
for  services  rendered  *  *  *. 

Much  of  the  criticism  which  has  been  directed  at  the 
Robinson-Patman  Act  relates  to  section  2(c).  It  is  generally 
contended  that  as  a  result  of  court  decisions,  the  phrase  "ex- 
cept for  services  rendered"  has  been  read  out  of  this  section 
of  the  act  in  any  situation  where  the  broker  is  affiliated  with 
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the  buyer  or  where  the  buyer  performs  the  services  of  a  broker 
himself. 

As  interpreted  by  the  courts,  section  2  (c)  of  the  Robin- 
son-Patman  Act  represents  today  an  absolute  prohibition  of 
payment  of  brokerage  fees  to,  or  acceptance  of  such  fees  by, 
any  person  other  than  an  independent  broker,  completely 
unconnected  with  the  buyer.  Thus,  payment  of  brokerage 
fees  to  any  distributive  intermediary,  other  than  independent 
brokers,  constitutes  a  violation  of  the  law,  regardless  of  its 
possible  effect  on  competition  in  the  particular  market.  More- 
over, the  cost  justification  defense  provided  by  section  2(a) 
may  not  be  used  in  justifying  payments  prohibited  by  sec- 
tion 2  (c). 

In  spite  of  the  relatively  limited  scope  of  the  economic 
activities  to  which  it  pertains,  section  2  (c)  constitutes  an 
important  part  of  the  Robinson-Patman  Act.  Numerically, 
most  of  the  cases  which  have  been  brought  under  the  Rob- 
inson-Patman Act  by  the  Federal  Trade  Commission  pertain 
to  alleged  violations  of  the  prohibitions  contained  in  this  sec- 
tion. The  brokerage  provision  has  also  been  a  subject  of 
sharp  controversy  among  lawyers,  economists,  and  trade 
organizations  affected  by  it. 

The  prohibition  against  paying  (and  receiving)  broker- 
age commissions  of  section  2  (c)  affects  all  types  of  purchas- 
ing units — a  cooperative  organization  of  wholesalers,  indi- 
vidual wholesalers,  purchasing  agents,  and  chainstores  using 
their  own  buying  organizations.  Any  one  of  these  units  is 
forbidden  by  the  statute  to  receive  a  price  reduction  corre- 
sponding to  a  brokerage  commission  normally  paid  by  the 
seller,  even  though,  because  of  the  nature  of  the  buying  unit, 
the  services  of  the  brokers  are  dispensed  with  in  the  particu- 
lar transaction.  The  effect  thus  is  that,  with  equal  prices 
charged  the  buyer,  the  sellers'  net  realization  is  greater  in 
the  case  of  a  purchase  made  by  a  unit  dispensing  with 
brokers'  services  than  in  a  case  of  purchases  transacted 
through  brokers.  Or,  looked  at  from  another  viewpoint, 
buyers  who,  by  the  nature  of  their  organization,  reduced  the 
sellers'  cost  in  a  particular  transaction  by  the  amount  of 
brokerage  payments,  are  compelled  by  law  to  pay  the  same 
price  as  buyers  whose  purchases  necessitate  employment  of 
brokers  by  the  sellers. 

Various  arguments  have  been  advanced  for  retaining 
section  2  (c)  of  the  act  in  the  present  form: 

(1)  The  origin  of  section  2  (c)  may  be  traced  to  the 
concern  of  Congress  with  discriminatory  price  concessions 
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received  by  large  buyers  under  the  guise  of  brokerage  pay- 
ments. Such  "dummy"  brokerage  fees,  extracted  frequently 
as  a  result  of  market  (monopoly)  power  possessed  by  mass 
buyers,  were  found  to  have  serious  detrimental  effect  on  the 
ability  of  smaller  firms  to  compete  with  chainstores  and  other 
organizations  possessing  market  power.  No  fundamental 
change  has  taken  place  in  the  structure  of  the  economy  since 
the  original  findings  of  Congress  which  gave  rise  to  the  pass- 
age of  the  Robinson-Patman  Act.  The  need  to  protect  the 
opportunity  of  smaller  businesses  is  as  great  today  as  it  was 
20  years  ago.  A  modification  of  section  2  (c)  which  would 
permit  payment  or  acceptance  of  brokerage  fees  by  buyers 
and  persons  affiliated  with,  or  representing,  the  buyers  would 
open  the  possibility  of  constant  abuses  of  an  antidiscrimina- 
tion statute,  by  facilitating  price  discrimination  under  the 
guise  of  brokerage  fees. 

(2)  The  absolute  prohibition  on  brokerage  payments  to 
persons  other  than  independent  brokers  reflects  the  assump- 
tion that  no  organization  affiliated  in  any  way  or  acting  on 
behalf  of  the  buyers  fulfills  the  actual  function  of  the  broker. 
The  function  of  the  broker  goes  far  beyond  the  mere  taking 
of  orders  or  bringing  buyers  and  sellers  together  in  a  par- 
ticular transaction.  The  main  function  of  the  broker  is  the 
constant  sales  and  merchandising  efforts  to  build  the  demand 
for  the  manufacturer's  product  This  function  cannot  be 
performed  by  buyers  who  dispense  with  brokers'  services  and 
then  demand  payment  of  brokerage  commissions.  A  payment 
of  brokerage  fees  to  a  buyer  who  approaches  directly  a  seller 
and  dispenses  with  the  services  of  the  broker  may  not,  there- 
fore, be  considered  a  remuneration  for  services  performed  to 
the  seller,  but  a  form  of  price  concession,  discriminatory  in 
nature,  and  potentially  harmful  to  the  maintenance  of  a 
competitive  economy. 

As  indicated  above,  the  principal  argument  which  has 
been  advanced  against  section  2  (c)  in  its  present  form  is 
that  as  a  result  of  judicial  interpretations  the  payment  of 
commissions  to  all  but  pure  or  independent  brokers  becomes 
per  se  illegal,  regardless  of  the  fact  that  valuable  distribu- 
tive services  may  be  performed  by  a  legitimate  intermediary 
and  that  the  commissions  or  allowances  in  question  approxi- 
mate the  actual  savings  of  the  seller  in  distribution  costs. 
It  is  contended  that  this  provision  gave  the  food  brokers  a 
monopoly  over  brokerage  payments  whether  or  not  they  per- 
formed any  brokerage  service,  that  it  has  been  a  severe  blow 
to    cooperative    buying    by    small    independent    wholesale 
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grocers,  and  that  it  tends  to  make  food  prices  higher  to  the 
consumer  and  is  not  in  the  public  interest. 

Some  critics  of  section  2(c)  have  urged  that  the  defenses 
which  are  at  present  available  under  section  2  (a)  should 
also  be  made  available  to  one  who  is  charged  with  a  violation 
of  section  2  (c).  If  this  were  accomplished,  the  receipt  of 
brokerage  or  payments  in  lieu  thereof  would  no  longer  con- 
stitute a  per  se  violation  of  section  2  ( c ) .  It  is  contended  this 
would  be  more  realistic  in  the  light  of  the  economics  of 
modern  distribution. 

An  alternative  legislative  proposal  has  been  made  which 
appears  to  merit  consideration.  This  would  provide  for 
amendment  of  section  2  (c)  by  adding  a  cost-differential  pro- 
vision in  substantially  the  following  language : 

Proznded  further.  That  nothing  herein  contained  shall  prevent 
differentials  or  allowances  which  make  only  due  allowance  for 
differences  in  the  cost  of  sale  or  delivery  resulting  from  differing 
methods  in  which  such  commodities  are  to  such  purchasers  sold 
or  delivered. 

It  should  be  understood,  of  course,  that  this  proviso  would 
be  available  to  a  buyer  only  in  cases  where  he  can  show  that 
he  has  actually  dispensed  with  the  brokers'  services  and  that 
the  seller  customarily  employs  brokers'  services  in  other 
transactions. 

It  appears  that  such  a  provision  would  be  capable  of 
enforcement  without  serious  administrative  difficulties  and, 
at  the  same  time,  would  permit  the  consumer  to  obtain  the 
benefit  of  economies  which  might  result  from  more  efficient 
methods  of  distribution. 

F.    OVERLAPPING  JURISDICTION  OF  THE  DEPART- 
MENT OF  JUSTICE  AND  THE  FEDERAL  TRADE 
COMMISSION 

A  great  deal  of  the  confusion  and  uncertainty  with  re- 
spect to  the  antitrust  laws  has  resulted  from  the  dual  system 
of  enforcement  and  the  dual  system  for  determination  of  the 
cases  brought  under  the  antitrust  laws,  stemming  from  the 
creation  of  the  Federal  Trade  Commission  in  1914.  Experi- 
ence has  demonstrated  that  it  is  not  possible  to  have  effective, 
fair,  and  uniform  enforcement  of  the  antitrust  laws,  regard- 
less of  their  substantive  provisions,  if  enforcement  responsi- 
bility is  lodged  in  two  different  agencies,  the  determination 
of  issues  made  according  to  two  different  standards,  and  the 
penalties  and  remedies  different  or  inconsistent. 
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The  dual  or  overlapping  jurisdiction  of  the  Federal  Trade 
Commission  and  the  Department  of  Justice  is  due  partially 
to  direct  action  by  Congress  and  partially  to  decisions  of  the 
Supreme  Court.  In  enacting  the  Clayton  Act,  Congress  de- 
liberately gave  concurrent  jurisdiction  over  sections  2,  3, 
7,  and  8  to  the  Department  of  Justice  and  the  Federal  Trade 
Commission.  The  Supreme  Court  has  held  that  the  broad, 
catchall  phrase  "unfair  methods  of  competition"  in  section  5 
of  the  Federal  Trade  Commission  Act  also  encompasses  the 
entire  range  of  Sherman  Act  prohibitions.  The  result  of  the 
action  of  Congress  and  of  the  Supreme  Court  was  to  create 
inconsistency,  not  only  in  treatment  of  the  practices,  but  in 
the  remedies  to  be  applied  to  them. 

An  example  of  the  type  of  inconsistency  and  unfairness 
which  may  result  from  this  dual  enforcement  system  is  that 
determination  of  whether  an  alleged  price-fixing  agreement 
or  agreement  to  monopolize  is  considered  a  criminal  offense 
subject  to  fine  and  imprisonment,  or  merely  subject  to  an 
order  to  cease  and  desist,  may  depend  upon  the  fortuitous 
circumstance  of  whether  it  is  the  Department  of  Justice  or 
the  Federal  Trade  Commission  which  institutes  the  proceed- 
ings. There  seems  to  be  little  justification  for  making  the 
consequences  for  engaging  in  prohibited  practices  depend 
entirely  upon  which  agency  brings  the  action  and  which 
tribunal  makes  the  decision.  Furthermore,  there  is  nothing 
in  the  law  to  prevent  both  enforcement  agencies  from  pro- 
ceeding against  the  same  persons  for  the  same  acts,  and  this 
has  in  fact  occurred.  There  is  little  justification  for  bringing 
two  proceedings  against  the  same  person  for  the  same  con- 
duct. It  would  seem  that  whatever  action  the  Government 
considers  necessary  in  a  given  situation,  should  be  taken  in 
one  proceeding. 

One  effect  of  both  the  vagueness  of  the  statutes  and  the 
dual  enforcement  policy  is  that  in  some  instances  a  single 
act  can  violate  three  separate  statutes.  For  example,  an 
exclusive  dealing  contract  can  violate  the  Sherman  Act,  sec- 
tion 3  of  the  Clayton  Act,  and  section  5  of  the  Federal  Trade 
Commission  Act,  and  in  each  instance  the  consequences  to 
the  violator  are  different.  Another  consequence  of  dual 
enforcement  is  that  the  type  of  proof  necessary  to  establish 
the  violation  differs,  depending  upon  whether  the  proceeding 
is  brought  in  a  district  court  or  under  the  administrative 
process  of  the  Commission. 

A  different  type  of  problem  arises  from  dual  jurisdiction 
over  section  7  of  the  Clayton  Act.  Although  not  specifically 
authorized  to  do  so  bv  law,  both  the  Federal  Trade  Commis- 
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sion  and  the  Department  of  Justice  have  informal  merger 
clearance  procedure  under  which  a  party  to  a  proposed  mer- 
ger may  apply  for  advance  approval.  Such  clearances 
have  no  binding  legal  effect,  but  represent  a  moral  commit- 
ment on  the  part  of  the  agency  granting  them.  However,  not 
only  is  there  no  assurance  that  the  same  standards  of  legality 
are  applied  by  both  agencies  in  granting  or  refusing  such 
clearances,  but  in  fact,  there  is  reason  to  believe  that  their 
standards  differ.  Serious  question  exists  as  to  the  propriety 
of  permitting  a  company  seeking  a  clearance  to  exercise  a 
choice  of  agency  based  upon  an  appraisal  of  which  channel 
appears  to  offer  the  better  chance  of  obtaining  approval. 

Many  of  the  criticisms  which  are  made  with  respect  to  the 
antitrust  laws  today,  were  made  in  1914.  In  creating  the 
Federal  Trade  Commission,  Congress  endeavored  to  solve 
several  of  the  problems  which  had  been  raised.  The  reason 
some  of  these  problems  still  exist  is  not  due  wholly  to  the 
failure  of  Congress  to  draft  adequate  legislation,  but  in  large 
measure  to  the  failure  of  the  Commission  to  fulfill  the  func- 
tions given  to  it  by  Congress.  A  study  of  the  legislative  his- 
tory of  the  Federal  Trade  Commission  Act,  and  a  careful 
reading  of  its  provisions,  lead  to  the  conclusion  that  the 
principal  objectives  which  Congress  had  in  mind  in  creating 
the  Commission  may  still  be  achieved  with  some  reorganiza- 
tion of  the  Commission.  However,  they  cannot  be  achieved 
solely  by  physical  reorganization,  but  will  depend  largely 
upon  the  type  of  personnel  who  are  selected  as  Commissioners. 

When  Congress  enacted  the  Federal  Trade  Commission 
Act  in  1914,  it  thought  that  it  was  supplementing  the  anti- 
trust enforcement  which  it  had  already  started  under  the 
Attorney  General.  It  subsequently  developed  that  it  had,  in 
fact,  created  a  dual  and  concurrent  system  of  enforcement 
which  has  resulted  in  confusion  and  inconsistency.  Congress, 
of  course,  was  unable  to  look  ahead  30  or  40  years  to  envision 
developments,  but  its  inability  in  1914  to  foresee  all  the  pos- 
sibilities does  not  mean  that  overlapping  jurisdiction  must 
be  continued. 

It  has  been  suggested  that  Congress  might  achieve  more 
effective  enforcement  of  the  laws  for  regulation  of  trade  and 
commerce,  by  choosing  1  of  2  alternatives :  Either  to  divide 
the  dual  and  concurrent  jurisdiction  between  the  two  enforce- 
ment agencies  and  between  the  courts  and  the  Commission; 
or  to  combine  all  enforcement  in  a  single  enforcement  agency 
and  as  much  of  the  judicial  determination  as  is  constitution- 
ally permissible  in  a  single  tribunal. 
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Under  the  first  alternative,  if  Congress  chooses  to  retain 
the  existing  agencies  in  their  present  form,  it  could  divide 
jurisdiction  by  giving  to  the  Department  of  Justice  and  the 
courts  sole  jurisdiction  over  Sherman  Act  violations,  and  to 
the  Federal  Trade  Commission  sole  jurisdiction  over  certain 
Clayton  Act,  Robinson-Patman  Act,  and  Federal  Trade  Com- 
mission Act  violations.  However,  in  view  of  the  substantive 
conflict  in  the  laws,  it  would  be  necessary  for  Congress  to 
stale  that  conduct  which  specifically  violates  one  of  the  stat- 
utes shall  not  also  be  considered  a  violation  of  any  of  the  other- 
statutes  unless  additional  factors  are  present.  For  example, 
since  exclusive  dealing  contracts  may  violate  section  3  of  the 
Clayton  Act,  such  practices  alone  should  not  be  considered 
violations  of  the  Sherman  Act  or  of  section  5  of  the  Federal 
Trade  Commission  Act. 

This  proposal  rests  upon  a  distinction  between  the  order 
of  magnitude  of  Sherman  Act  offenses  and  the  status  of 
offenses  under  the  Clayton,  Robinson-Patman,  and  Federal 
Trade  Commission  Acts.  The  Sherman  Act  prohibits  monop- 
olization and  conspiracies  unreasonably  to  restrain  trade; 
it  is  designed  to  reach  situations  in  which  anticompetitive 
effects  have  already  resulted  from  the  prohibited  conduct. 
The  Clayton  and  Robinson-Patman  Acts,  on  the  other  hand, 
prohibit  certain  practices  of  somewhat  less  serious  impact 
than  Sherman  Act  violations,  and  are  designed  to  prevent 
such  practices  before  their  anticompetitive  effects  are  fully 
realized.  All  conduct  violative  of  the  Sherman  Act  may  come 
within  the  broad  prohibitions  against  unfair  methods  of  com- 
petition of  the  Federal  Trade  Commission  Act  but  many 
unfair  methods  of  competition  do  not  assume  the  proportions 
of  Sherman  Act  offenses. 

Such  a  division  of  jurisdiction  would  retain  the  present 
status  of  Sherman  Act  violations  as  criminal  offenses  which 
may  be  proceeded  against  either  civilly  or  criminally.  The 
Federal  Trade  Commission  could  no  longer  treat  Sherman 
Act  restraints  of  trade  or  attempts  to  monopolize  as  unfair 
trade  practices  under  the  Federal  Trade  Commission  Act. 

Opponents  of  this  proposal  argue  that  it  is  frequently 
difficult  at  the  outset  of  an  investigation  to  determine  whether 
particular  practices  violate  the  Sherman  Act  rather  than  the 
Clayton  or  Federal  Trade  Commission  Acts.  In  practice,  it 
has  proved  difficult  clearly  to  distinguish  practices  under  the 
different  statutes,  and  the  enforcement  agencies  have  fre- 
quently invoked  more  than  one  statute  in  a  single  proceeding, 
in  order  to  avail  themselves  of  every  opportunity  to  establish 
a  violation.  Further,  the  proposal  does  not  meet  the  need  for 
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standards  by  which  Sherman  Act  violations  justifying  only 
civil  action  may  be  clearly  distinguished  from  those  in  which 
criminal  penalties  should  be  imposed. 

Under  the  second  alternative,  the  major  question  for 
determination  is  whether  the  problem  of  maintaining  effec- 
tive competition  can  be  better  handled  by  the  courts  or  by 
an  administrative  and  quasi-judicial  agency  such  as  the 
Federal  Trade  Commission.  Congress  should  centralize  in 
one  source  of  authority  responsibility  for  antitrust  admin- 
istration and  enforcement,  and  in  one  tribunal  the  authority 
to  make  judicial  determinations  in  all  civil  cases. 

The  proposal  has  been  made  to  transform  the  Federal 
Trade  Commission  into  a  constitutional  court,  or  to  estab- 
lish a  Federal  Trade  Court  and  abolish  the  Commission. 
This  is  similar  to  the  proposal  advanced  by  the  1955  Hoover 
Commission  for  the  establishment  of  an  Administrative 
Court,  but  with  certain  modifications. 

The  outstanding  advantage  of  this  proposal  would  be 
the  complete  centralization  in  a  single  tribunal  of  all  anti- 
trust litigation,  civil,  criminal,  and  private  actions.  An  ob- 
jection to  it  is  that  it  would  be  just  another  court,  and  not 
as  well  equipped  as  an  administrative  tribunal  to  handle  the 
complex  economic  issues  wiiich  are  intertwined  with  legal 
questions  in  the  field  of  trade  regulations.  Another  disad- 
vantage is  that  a  court  probably  could  not  constitutionally 
exercise  the  quasi-legislative  functions  entrusted  to  the  Com- 
mission. 

The  members  of  the  judiciary  who  responded  to  the  Sub- 
committee questionnaire  generally  disapproved  of  the  sugges- 
tion that  a  specialized  court  be  established  to  deal  with  anti- 
trust problems.  Some  opposed  specialization  of  courts  and 
judges  on  principle;  others  felt  that  the  type  of  question  at 
issue  could  be  better  determined  in  the  first  instance  by  an 
administrative  tribunal.  Such  problems  appear  to  be  more 
satisfactorily  resolved  under  the  flexible  administrative  proc- 
ess. 

If  such  problems  are  regarded  as  principally  economic 
rather  than  purely  legal,  then  the  determination  may  be 
made  that  an  administrative  agency  is  the  better  forum  for 
these  proceedings.  Under  such  a  plan,  all  civil  actions  under 
the  Sherman,  Clayton,  Eobinson-Patman,  and  Federal  Trade 
Commission  Acts  and  related  laws  would  be  brought  before 
a  single  administrative  tribunal,  acting  in  a  judicial  capacity, 
with  authority  to  enter  final  orders  subject  to  court  review. 
This  tribunal  might  appropriately  be  an  enlarged  and  reor- 
ganized Federal  Trade  Commission,  appointments  to  which 
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would  be  with  lifetime  tenure  and  in  accordance  with  stand- 
ards governing  selection  of  the  Federal  judiciary  generally. 
Responsibility  for  initiation  of  all  enforcement  proceedings, 
presently  shared  by  the  Federal  Trade  Commission  and  the 
Department  of  Justice,  would  be  lodged  in  a  single  agency. 
Such  enforcement  agency,  which  might  be  called  a  Bureau 
of  Trade  Regulation,  could  be  established  either  under  the 
Attorney  General,  or  as  an  independent  agency. 

Criminal  sanctions  could  be  retained  for  violations  in- 
volving practices  which  can  properly  be  presumed  to  have 
been  committed  with  knowledge  of  their  illegality.  Such 
violations  would  involve  offenses  specified  in  the  statutes, 
and  practices  specified  in  final  orders  of  the  Commission. 
Thus,  Commission  orders  would  have  the  same  authority 
as  court  orders.  This  proposal  would  overcome  objections 
which  have  been  made  to  the  use  of  criminal  penalties  for 
violations  not  clearly  defined. 

Since  it  would  be  advantageous  to  enable  the  same  en- 
forcement agency  to  take  cases  both  before  the  Commission 
for  civil  proceedings  and  before  the  district  court  for  crimi- 
nal action,  it  might  be  desirable  to  place  all  enforcement 
activity  in  the  Department  of  Justice.  This  would  take  ad- 
vantage of  the  organization  of  the  Antitrust  Division  which 
has  been  in  existence  for  years  and  charged  with  primary 
responsibility  for  enforcing  the  antitrust  laws. 

This  proposal  would  also  meet  the  criticism  which  has 
been  made  of  the  dual  function  of  the  Commission  in  acting 
as  both  prosecutor  and  judge.  Persons  who  have  appeared 
before  the  Commission  have  complained  that  the  require- 
ment that  the  Commission  approve  the  initiation  of  a  com- 
plaint before  it  necessarily  puts  it  in  a  position  where  it  is 
not  as  free  to  reach  an  independent  determination  concern- 
ing that  complaint,  acting  as  a  quasi- judicial  body,  as  if  it 
were  completely  separate. 

Under  this  proposal  the  Commission  would  have  author- 
ity to  grant  all  types  of  relief  now  obtainable  in  either  the 
Federal  Trade  Commission  or  the  equity  courts.  Final  orders 
of  the  Commission  would  be  subject  to  review  in  the  courts  of 
appeals. 

The  Commission  would  continue  to  use  hearing  examiners. 
In  view  of  its  expanded  jurisdiction,  provision  would  have 
to  be  made  for  increasing  the  number  of  Commissioners.  It 
would  also  be  desirable  to  increase  their  tenure,  perhaps  to 
life,  in  order  to  induce  persons  of  stature  to  accept  the  posi- 
tions of  great  responsibility  and  to  give  to  the  Commission 
the  dignity  and  competency  of  district  courts. 
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An  important  policy  question  is  to  what  extent  the  Com- 
mission should  have  other  duties  and  responsibilities  in  addi- 
tion to  its  judicial  functions — for  example,  the  promulga- 
tion of  rules.  The  present  scheme  for  enforcing  the  antitrust 
laws  is  a  case-by-case  approach.  Even  where  the  practices 
complained  of  are  industrywide,  the  Government  must  now 
proceed  against  one  member  of  the  industry  at  a  time,  or 
use  the  awkward  theory  of  conspiracy  to  bring  all  of  the 
companies  involved  before  it  at  the  same  time.  Consideration 
should  be  given  to  speeding  up  the  process  of  enforcement 
by  making  decisions  of  the  Commission  applicable  to  an 
entire  industry.  If  the  Government  is  successful  in  pro- 
ceeding against  one  company  even  though  the  principle  is 
directly  applicable  to  all  other  companies  in  the  industry, 
the  Commission  must  bring  a  separate  proceeding  against 
each.  It  might  be  desirable  to  permit  the  Commission  to  have 
a  rulemaking  hearing  at  which  an  entire  industry  could  be 
heard,  and  make  a  joint  presentation  of  the  facts  with  re- 
spect to  that  industry.  The  result  would  be  the  making  of  a 
rule  applicable  to  the  industry,  which  could,  of  course,  be 
reviewed  on  appeal  in  the  same  manner  in  which  a  decision 
in  a  case  against  a  single  respondent  would  be. 

This  function  would  be  in  line  with  one  of  the  original 
purposes  of  the  Federal  Trade  Commission.  In  recommending 
the  creation  of  the  Federal  Trade  Commission,  President 
Wilson  stated  it  would  be — 

a  clearinghouse  for  the  facts  by  which  the  public  mind  and  the 
managers  of  big  business  undertakings  shall  be  guided,  and  as  an 
instrumentality  for  doing  justice  to  business  where  the  processes 
of  the  courts  or  the  natural  forces  of  correction  outside  the  courts 
are  inadequate  to  adjust  the  remedy  to  the  wrong  in  the  way  that 
will  meet  all  the  equities  and  circumstances  of  the  case. 

One  of  the  important  functions  of  the  present  Commission 
is  to  gather  economic  data  on  a  day  by  day  basis,  to  give  it 
the  knowledge  and  expertness  necessary  to  decide  the  ques- 
tions which  come  before  it.  This  important  work  has  been 
neglected  in  the  past,  partially  through  failure  of  Congress 
to  appropriate  sufficient  funds  for  an  economic  division  of 
the  Commission.  It  has  been  suggested  that  a  Bureau  of 
Economic  Research  be  created,  which  would  have  the  sole 
function  of  studying  the  economy  continuously,  and  obtain- 
ing and  preparing  data  to  aid  in  the  decision  of  complex 
economic  questions.  In  the  past,  the  Economic  Division  of 
the  Commission  has  not  been  able  to  operate  in  a  truly  inde- 
pendent manner.  The  dual  function  of  the  Commission  has 
compelled  many  of  its  economists  to  serve  as  assistants  to 
the  enforcement  attorney  which  put  them  in  the  position  of 
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adversaries  rather  than  of  economists  seeking  facts  in  an  ob- 
jective study.  The  Bureau  of  Economic  Research  should  be 
an  objective  body  gathering  information  for  use  of  the  Com- 
mission, the  enforcement  agency,  and  the  public.  Its  reports 
and  data  should  be  available  to  the  public,  so  that  both  sides 
in  a  proceeding  may  have  an  equal  opportunity  to  present 
argument  based  upon  the  same  facts.  This  bureau  could  make 
studies  at  the  request  of  the  Commission  to  aid  the  Commis- 
sion in  its  quasi-legislative  capacity.  Where  rulemaking  pro- 
cedures appear  desirable,  these  could  then  be  initiated. 

Centralizing  antitrust  enforcement  would  require  a  re- 
appraisal of  the  extent  to  which  Congress  should  rely  upon 
private  persons  to  enforce  the  laws  designed  to  maintain  com- 
petition. When  the  Sherman  Act  was  passed  it  appears  that 
Congress  did  not  intend  to  have  the  Government  spend  large 
sums  to  enforce  its  provisions,  but  hoped  that  private  persons 
injured  by  the  unlawful  conduct  would  do  this.  It  provided 
treble  damages  as  an  incentive  to  private  persons  to  bring 
suits  which  would  vindicate  the  public  interest  while  com- 
pensating them  for  their  damages. 

The  enlargement  of  the  field  covered  by  the  antitrust 
laws,  both  by  enactment  of  further  legislation,  such  as  the 
Clayton  and  Robinson-Patman  Acts,  and  court  decisions  has 
also  extended  the  type  of  conduct  subject  to  treble  damages 
beyond  what  Congress  had  in  mind  in  1890.  Today,  the  ex- 
tensive activity  of  private  persons  in  this  field  is  adding  to 
the  uncertainty  of  the  laws.  Congress  should  determine 
whether  it  is  desirable  to  have  major  antitrust  questions 
determined  in  suits  brought  by  private  parties,  or  whether 
the  initiation  of  such  suits  should  be  the  sole  responsibility 
of  the  Government. 

If  Congress  concludes  that  a  uniform,  consistent  anti- 
trust policy  requires  entrusting  the  major  enforcement  re- 
sponsibility to  the  Government,  it  will  be  necessary  to  coordi- 
nate this  objective  with  the  right  of  private  parties  to  recover 
damages  under  certain  circumstances. 

G.    FOREIGN  TRADE 

It  must  be  recognized  that  antitrust  is  but  one  of  several 
interrelated  governmental  policies  touching  on  foreign  trade. 
It  is  desirable  that  antitrust  policy  be  coordinated  with  other 
programs  and  relations  with  foreign  countries  in  order  to 
avoid  or  minimize  any  conflict.  The  impact  of  our  antitrust 
laws  on  our  foreign  trade  and  investments  was  examined 
in  the  light  of  the  tremendous  changes  which  have  occurred 
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in  the  world's  economy  since  the  enactment  of  the  first  anti- 
trust law  in  1890.  At  that  time  we  enacted  high  tariff  walls 
for  the  protection  of  our  young  industries,  and  Congress 
passed  the  antitrust  statutes  to  guard  against  our  commerce 
being  throttled  by  monopolies  and  restraints  on  trade.  These 
laws  applied  to  foreign  commerce  as  well  as  interstate  com- 
merce, but  in  the  foreign  trade  field  we  were  interested  pri- 
marily in  expanding  our  exports.  Our  interest  in  imports 
appears  to  have  been  limited  to  the  prohibition  of  combina- 
tions and  conspiracies  between  importers  intended  to  limit 
imports  or  otherwise  increase  the  prices  to  the  domestic 
consumer.  At  that  time  exchange  restrictions,  quotas,  and 
other  modern  devices  were  not  employed  by  foreign  nations, 
and  both  import  and  export  trade  could  be  carried  on  along 
traditional  lines  without  major  difficulty. 

The  Second  World  War  had  such  disastrous  effects  upon 
the  economies  of  other  countries  that  we  had  to  make  an 
entirely  new  appraisal  of  our  foreign  policy.  War-torn  coun- 
tries were  in  desperate  need  of  materials  and  supplies  from 
our  country  to  rebuild  their  industries,  but  they  did  not  have 
the  means  of  payment. 

It  is  our  firm  national  policy  to  encourage  the  investment 
of  American  capital  in  foreign  countries  for  the  purpose  of 
developing  their  resources  and  strengthening  their  economy. 
We  can  no  longer  concentrate  on  the  expansion  of  exports 
without  regard  to  conditions  abroad.  Other  countries  must 
have  sound,  productive  economies  in  order  to  support  profit- 
able two-way  trade.  Our  principal  problem  now  is  to  stimu- 
late investment  of  our  capital  in  foreign  countries.  The  estab- 
lishment of  factories,  plants  and  development  programs 
abroad  increases  the  demand  for  machinery,  materials,  and 
supplies.  The  operation  of  the  foreign  enterprises  provides 
additional  payrolls,  raises  living  standards,  increases  pro- 
ductivity, and  provides  the  foreign  country  with  the  ability 
to  purchase  more  of  our  goods.  Such  operations  will  also 
provide  an  additional  supply  of  the  raw  materials  we  need. 

It  must  be  recognized  that  there  are  important  factual 
differences  between  foreign  and  domestic  commerce.  Foreign 
commerce  does  not  operate  under  the  laws  of  a  single  politi- 
cal entity.  Domestic  commerce  is  carried  on  within  a  single 
and  essentially  free  market,  in  which  governmental  inter- 
ference with  the  free  flow  of  goods  across  State  lines  is  sub- 
stantially nonexistent.  Foreign  commerce  is  parried  on 
between  and  within  several  separate  and  distinct  markets,  in 
which  the  Governmental  restraint  over  the  free  flow  of  goods 
within  and  between  States  is  commonplace. 
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Economic  regulations  by  the  various  governments  of  the 
world  substantially  alter  the  quantity  and  direction  of  the 
How  of  goods,  services  and  investments  in  international  trade. 
Tariffs,  import  and  export  quotas,  exchange  ratios  as  among 
national  currencies,  and  other  local  legislation,  including 
tax  and  corporation  laws,  all  have  their  impact  on  the  com- 
parative profitability  of  various  kinds  of  exports,  imports, 
and  capital  investment.  In  international  trade,  it  is  neces- 
sary to  make  adjustments  for  situations  created  by  political 
factors.  Many  of  these  stem  from  extreme  nationalism,  mili- 
tant autarchy,  and  planned  economies,  which  are  imple- 
mented by  a  highly  restrictive  attitude  toward  foreign  trade 
and  investment. 

The  foreign  economic  policy  of  the  United  States  is  based 
upon  the  expansion  of  world  trade  and  investment,  and  the 
improvement  of  living  standards  through  increasing  produc- 
tivity in  all  available  ways.  By  the  Mutual  Security  Act  of 
11)54,  as  amended,  Congress  authorized  an  investment  guar- 
anty program  to  encourage  and  facilitate  United  States  priv- 
ate investment  abroad  by  providing  insurance  protection  for 
such  investment  against  the  risk  of  inconvertibility  into 
dollars  of  local  currency  receipts  and  through  expropriation 
or  confiscation  by  action  of  the  government  of  a  foreign  na- 
tion. These  investments  may  be  in  the  form  of  cash,  mate- 
rials and  equipment,  or  patents,  processes,  techniques,  and 
related  services.  About  half  of  the  applications  for  guaranty 
have  concerned  the  furnishing  of  patents,  processes  and  re- 
lated services.  The  International  Cooperation  Administra- 
tion, which  is  in  charge  of  this  program,  believes  that  the 
contribution  of  American  private  technical  and  managerial 
skills  to  foreign  enterprise  may  be  viewed  as  one  of  the  best 
means  for  promoting  productivity  abroad.  Before  the  ICA 
approves  a  guaranty  it  gives  careful  consideration  to  the 
question  of  whether  the  transaction  will  aid  in  the  develop- 
ment of  the  foreign  country  or  assist  it  in  improving  the 
balance  of  payments  situation.  It  also  obtains  a  statement 
from  the  foreign  country  that  the  transaction  or  investment 
does  serve  an  economic  purpose. 

One  of  the  problems  in  foreign  trade  today  is  the  difficulty 
of  exchange  of  currency.  Because  of  the  imbalance  of  trade, 
many  countries  of  the  world  import  more  American  products 
than  they  export,  with  the  result  that  they  do  not  have  the 
dollars  to  pay  for  the  goods.  As  a  consequence,  many  govern- 
ments control  the  use  of  the  dollars  and  do  not  permit  the 
purchase  of  American  products  freely.  Accordingly,  the 
importation  of  American  products  into  those  countries  is 
necessarily  restricted.     Under  those  circumstances  competi- 
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tion  is  not  eliminated  by  agreements  to  manufacture  in  the 
foreign  country  the  American  product,  as  there  would  be  no 
competition  anyway. 

Criticism  has  been  made  of  certain  decisions  of  the  courts 
which  applied  to  foreign  trade  antitrust  cases  the  same  tests 
as  are  applied  in  deciding  internal  domestic  questions. 
Differences  of  opinion  have  been  expressed  as  to  the  necessity 
or  desirability  of  exempting  from  the  antitrust  laws  foreign 
trade  in  general.  Representatives  of  American  foreign  trade 
organizations  in  this  country  did  not  advocate  this  position, 
although  representatives  of  the  American  chambers  of  com- 
merce abroad  did. 

The  Attorney  General's  Committee  does  not  favor  any 
substantial  revision  of  Sherman  Act  standards  to  define 
specifically  legal  and  illegal  conduct  in  foreign  commerce. 
The  local  organizations  expressed  the  belief  that  it  should 
be  made  clear  that  the  antitrust  laws  do  not  prohibit  arrange- 
ments involving  the  licensing  of  patents,  trademarks,  and 
know-how  where  the  restrictions  were  incident  to  the  neces- 
sary use  of  the  patents,  trademarks,  or  know-how,  and  do  not 
involve  price-fixing  arrangements  or  agreements  to  reduce 
production. 

One  of  the  problems  resulting  from  aggressive  enforce- 
ment of  our  antitrust  laws  in  foreign  trade  matters  has  been 
the  effect  on  the  people  in  foreign  countries  who  are  affected 
by  the  decisions  in  the  American  courts.  The  Subcommittee 
was  told  that  in  some  instances,  the  actions  of  our  courts  have 
caused  intense  resentment  on  the  part  of  Europeans,  and 
have  caused  the  United  States  as  a  nation  considerable 
embarrassment.  An  order  of  an  American  court  that  a  com- 
pany in  Canada  sell  its  shares  of  stock  in  a  Canadian  cor- 
poration caused  the  Canadian  press  to  describe  the  action 
as  "American  judicial  aggression"  and  " American  imperti- 
nence." In  the  same  case,  the  American  court  ordered  the 
British  company  to  transfer  certain  British  patents  to  an 
American  company.  A  British  court  refused  to  allow  the 
British  company  to  obey  this  order  of  the  American  court. 
In  another  case,  the  American  court  obtained  jurisdiction 
over  officers  of  an  English  company  solely  because  of  the 
fortuitous  circumstances  that  the  directors  of  the  company 
happened  to  be  in  the  United  States  as  refugees  from  Nazi 
oppression  during  the  war. 

The  decision  of  the  Supreme  Court  in  the  Timken  case 
has  created  a  great  deal  of  uncertainty  in  the  foreign  trade 
area.  One  question  raised  by  that  decision  is  the  extent  to 
which  the  violation  of  the  antitrust  laws  may  be  found  where 
a  single  business  enterprise  operates  through  a  parent  in 
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the  United  States  and  subsidiaries  abroad,  where  the  same 
conduct  would  not  be  considered  a  violation  of  the  antitrust 
laws  if  the  firm  or  organization  was  a  single  corporation 
operating  through  divisions  or  branches  rather  than  corporate 
subsidiaries.  This  question  of  intracorporate  conspiracy 
has  been  involved  also  in  certain  domestic  cases  before  the 
Supreme  Court.  Although  there  is  some  disagreement  as  to 
whether  the  Timken  case  actually  makes  the  distinction, 
there  is  no  doubt  that  many  persons  hold  the  view  that  the 
case  does  stand  for  that  proposition.  Whether  it  does  or  not, 
other  decisions  of  the  courts  have  specifically  held  that  a 
corporation  and  its  subsidiaries  could  be  guilty  of  a  con- 
spiracy under  circumstances  where  a  single  company  operat- 
ing through  branches  or  divisions  would  not  have  been 
guilty.  The  National  Foreign  Trade  Council  believes  that 
the  decisions  in  the  Timken  and  Imperial  Chemical  In- 
dustries cases  have  created  considerable  confusion  in  the 
minds  of  businessmen  and  their  legal  advisors.  They  do  not 
believe  that  the  Attorney  General's  Committee  has  clarified 
the  existing  confusion. 

It  is  contended  that  the  majority  opinion  in  the  Timken 
case  pointed  to  the  necessity  for  Congress  stating  as  a  matter 
of  policy  that  the  rules  of  conduct  formulated  by  the  courts 
for  domestic  commerce,  under  statutes  enacted  many  years 
ago,  should  not  be  inflexibly  applied  to  our  foreign  com- 
merce in  the  present  day.  The  minority  of  the  Supreme  Court 
recognized  the  conflict  between  the  inflexible  application  of 
our  antitrust  laws  to  foreign  trade  and  our  national  policy 
of  fostering  the  export  of  American  dollars  for  investment 
in  foreign  establishments,  when  Mr.  Justice  Frankfurter 
stated : 

When  as  a  matter  of  cold  fact  the  legal,  financial,  and  govern- 
mental policies  deny  opportunities  for  exportation  from  this 
country  and  importation  into  it,  arrangements  that  afford  such 
opportunities  to  American  enterprise  may  not  fall  under  the  ban 
of  a  fair  construction  of  the  Sherman  law  because  comparable 
arrangements  regarding  domestic  commerce  come  within  its  con- 
demnation (Timken  Roller  Bearing  Co.  v.  U.  S.  (341  U.  S.  593, 
605)). 

With  respect  to  joint  enterprises  abroad  by  two  or  more 
American  companies,  the  National  Foreign  Trade  Council 
believes  that  there  are  instances  in  foreign  trade  where  the 
resources  and  markets  enjoyed  by  a  single  entity  are  neither 
great  nor  wide  enough  to  justify  the  risk  in  the  opening  up  of 
an  industry  abroad.  Congress  has  been  urged  to  give  atten- 
tion to  this  question  with  a  view  to  making  it  possible  for 
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American  corporations,  without  the  risk  of  antitrust  prosecu- 
tion, to  carry  out  joint  development  programs  abroad, 
especially  those  programs  that  may  be  considered  to  be  in  the 
national  interest.  It  is  contended  that  the  mere  fact  that  the 
products  of  the  joint  venture  may  be  jointly  marketed  in  a 
foreign  area  which  previously  imported  the  article  from  the 
United  States  should  not,  without  more,  be  enough  to  subject 
the  enterprise  to  attack  under  our  laws;  that  the  courts 
should  take  into  account  whether  unreasonable  restraints 
are  produced  or  whether  the  arrangements  really  furthers 
the  public  interest  by  fostering  and  promoting  our  foreign 
economic  policy;  and  that  if  such  joint  marketing  should  be 
found  to  be  harmful  to  our  commerce,  corrections  could 
doubtless  be  applied  which  would  be  sufficient  to  remove  the 
restraints  without  jeopardizing  the  enterprise. 

In  1952,  Congress  directed  the  Department  of  Commerce 
to  make  a  thorough  study  of  impediments  to  private  invest- 
ment abroad.  After  an  extensive  survey,  the  Department  re- 
ported that,  among  the  factor  constituting  impediments  to 
foreign  investments,  was  a  clear  lack  of  understanding  by 
businessmen  as  to  what  is  permissible  under  the  antitrust 
laws.  The  results  of  that  survey  indicated  that  uncertainty 
surrounding  interpretation  of  the  antitrust  laws  may  be  the 
determining  factor  in  discouraging  two  types  of  foreign  in- 
vestments: (1)  licensing  arrangements,  and  (2)  minority 
stockownership  in  foreign  countries.  Department  of  Com- 
merce officials  have  also  gained  the  general  impression  from 
their  day-to-day  dealings  with  business  representatives  that 
there  is  some  need  for  clarification  as  to  the  antitrust  laws' 
scope  and  applicability  to  overseas  arrangements  and  opera- 
tions. 

One  of  the  areas  of  uncertainty  in  which  clarification  is 
requested  is  the  question  of  whether  an  American  manu- 
facturer who  grants  a  patent  or  trademark  license  in  a  for- 
eign country  may  agree  not  to  import  and  sell  his  own 
products  into  the  territory  of  the  licensee.  The  counterpart 
of  this  is  that  the  foreign  licensee  would  be  restricted  from 
importing  and  selling  its  products  in  the  United  States. 
Since  our  Government  encourages  American  manufacturers 
to  export  technique  and  know-how  to  foreign  countries,  man- 
ufacturers are  of  the  opinion  that  granting  licenses  on  their 
technique  and  know-how  should  result  in  economic  ad- 
vantages to  them,  not  detriments.  If  an  American  manu- 
facturer is  to  license  a  European  manufacturer  to  make  the 
product  which  the  American  is  making  in  the  United  States, 
he  does  not  wish  to  have  that  same  product  come  back  to  the 
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United  Stales  to  compete  with  his  own  products.  Likewise, 
the  foreign  licensee  who  pays  royalties  to  the  American  man- 
ufacturer for  the  use  of  his  patents,  technique  and  know-how 
in  the  foreign  country,  does  not  wish  to  have  to  compete  with 
the  American-made  products  in  his  own  country. 

With  respect  to  patents,  the  taws  of  some  countries  pro- 
tect the  manufacturer  and  the  licensee  by  prohibiting  the 
importation  of  products  made  under  a  patent  without  the 
consent  of  the  patent  owner.  Under  such  circumstances,  the 
American  manufacturer  could  prevent  his  foreign  licensee 
from  importing  goods  into  the  United  States.  However,  that 
might  require  action  of  the  courts  through  the  Customs 
Bureau  to  prevent  their  importation.  He  would  like  to  have 
the  right  to  include  that  provision  in  his  contract.  A  grant 
by  the  American  manufacturer  of  an  exclusive  license  in  the 
foreign  country  would  in  some  instances  have  the  same  effect, 
as  a  matter  of  law,  of  preventing  the  legal  importation  into 
that  country  of  the  American  manufacturer's  product.  How- 
ever, the  foreign  licensee  also  would  like  to  have  some  assur- 
ance that  he  will  not  have  to  go  to  court  or  use  his  own 
Customs  Bureau  to  prevent  the  importation  of  those  prod- 
ucts. In  the  absence  of  such  protection,  the  American  manu- 
facturer is  not  keen  about  making  an  agreement  with  a 
foreign  company  under  his  patents,  trademark  and  know- 
how  if  that  compels  him  to  create  a  competitor  to  his  own 
business  in  this  country. 

The  foreign  licensee  also  is  reluctant  to  invest  in  plant 
and  equipment,  and  promote  and  develop  a  business  with 
licensed  patents,  trademarks  and  know-how  if  he  must  meet 
the  competition  of  the  American  manufacturer.  The  em- 
ployees of  the  American  manufacturer  also  have  an  interest 
in  this  problem  since  it  is  quite  likely  in  many  instances,  the 
foreign -made  product  might  be  manufactured  at  a  lower 
cost  than  the  American  product,  due  to  lower  wage  rates,  and 
the  importation  of  that  lower  cost  product  into  this  country 
in  competition  with  that  of  the  American  manufacturer 
would  be  detrimental  to  the  interests  of  his  employees. 

It  is  contended  that  in  connection  with  the  licensing  of 
trademarks,  there  is  a  special  problem  since  the  trademark  is 
intended  to  identify  the  quality  of  the  product,  jet  the  cir- 
cumstances of  manufacture  in  different  countries  might  pro- 
duce products  of  a  different  quality.  It  would  be  confusing 
if  articles  made  in  different  countries  under  the  same  trade- 
mark were  sold  side  by  side  in  one  country. 

It  is  argued  that  in  considering  this  problem,  it  is  neces- 
sary to  consider  to  what  extent  competition  may  be  unduly 
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restrained  by  such  arrangements.  In  many  cases,  the  reason 
the  American  manufacturer  licenses  his  patents  or  trade- 
marks in  foreign  countries,  is  because  it  is  not  economical 
for  him  either  to  export  his  products  to  those  countries,  or 
to  manufacture  them  in  those  countries.  Where  an  Amer- 
ican manufacturer  has  a  product  which  either  he  believes 
can  be  sold  in  foreign  countries,  or  some  foreign  investors 
believe  can  be  sold  successfully  in  those  countries ;  the  ques- 
tion arises  whether  the  American  manufacturer  will  import 
into  those  countries,  or  whether  the  product  should  be  made 
in  those  countries.  The  first  question  the  American  manu- 
facturer must  determine  is  whether  he  is  willing  and  able 
to  make  the  capital  investment  necessary  to  sell  in  those 
countries.  Frequently  quotas  may  be  a  barrier  to  the  im- 
portation of  the  American  product.  Even  where  tariffs  may 
not  be  a  barrier  to  importation,  there  is  the  problem  of  the 
capital  necessary  to  create  a  market  for  the  product  in  the 
foreign  country.  Only  the  very  largest  American  corpora- 
tions are  in  a  position  to  establish  their  market  for  their 
products  in  foreign  countries,  with  their  own  capital,  or  to 
establish  branch  plants.  Regardless  of  the  size  of  the  Amer- 
ican manufacturer,  it  is  often  most  economical  to  allow  for- 
eign investors  to  develop  the  product  and  manufacture  it  in 
their  own  country.  The  return  from  royalties  may  be  much 
more  desirable  than  the  possible  return  from  a  large  capital 
investment  in  those  countries. 

The  uncertainty  in  this  area  is  due  to  a  belief  that  the 
attitude  of  the  Department  of  Justice,  as  evidenced  from 
certain  cases  which  it  brought  in  the  courts  successfully,  is 
that  any  restriction  on  importation  or  exportation  is  unlaw- 
ful, even  though  a  patent  is  involved.  The  feeling  is  that 
even  though  the  Department  of  Justice  may  not  say  that  it 
finds  the  grant  of  an  exclusive  license  in  a  foreign  country 
as  unlawful,  when  the  companies  involved  are  of  large  size, 
it  implies  that  there  was  an  agreement  to  divide  territories 
and  that  patent  license  was  simply  a  means  used  to  accom- 
plish the  unlawful  end.  The  American  manufacturers  be- 
lieve that  their  intention  should  be  examined  in  the  light  of 
the  actual  patent  licenses,  and  that  they  should  be  afforded 
whatever  protection  flows  from  the  grant  of  the  patent. 

The  American  Bar  Association  committee  on  interna- 
tional trade  regulation  of  the  section  of  international  and 
comparative  law  has  recommended  the  passage  of  legisla- 
tion which  should  contain  a  declaration  of  policy  that  it  is  the 
view  of  Congress  that  the  investment  of  capital  by  nationals 
of  the  United  States  in  foreign  countries  for  the  strengthen- 
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ing  of  their  economies  and  the  development  of  their  resources 
will  stimulate  international  trade  and  contribute  to  the 
peace  and  prosperity  of  the  world,  and  that  the  stimulation 
of  such  investments  is  in  the  national  interest;  that  it  is  not 
the  intention  of  Congress  that  the  antitrust  laws  should  be 
given  effect  beyond  the  jurisdiction  of  the  United  States  but 
that  they  should  be  applied  in  such  manner  that  American 
investments  abroad  will  be  relieved  of  unnecessary  restric- 
tions, without  unreasonably  restraining  the  export  and  im- 
port trade  of  the  United  States.  It  recommended  also  that 
certain  principles  be  established  by  law  for  the  guidance  of 
the  courts,  so  that  they  will  no  longer  be  under  the  duty,  as 
they  have  apparently  conceived  it,  of  rigorously  applying 
to  foreign  commerce  the  same  rules  they  have  laid  down  for 
the  conduct  of  domestic  commerce. 

That  committee  recommended  that  the  interpretation  and 
administration  of  the  antitrust  laws  in  foreign  commerce  be 
vested  in  the  first  instance  in  the  Federal  Trade  Commission, 
the  Commission  to  be  authorized,  upon  its  own  initiative 
or  upon  the  request  of  the  Attorney  General,  to  investigate 
alleged  violations,  to  direct  the  corrections  deemed  necessary 
to  bring  the  foreign  operation  within  the  law,  and  if  com- 
pliance is  not  obtained,  to  refer  the  matter  to  the  Attorney 
General  for  appropriate  action.  It  also  stated  that  the 
present  concurrent  jurisdiction  of  the  courts  and  the  Federal 
Trade  Commission  in  antitrust  matters  has  caused  uncer- 
tainty and  confusion  and  seems  to  be  an  anomaly  in  our 
legislation.  It  believes  that  the  concurrent  jurisdiction  of 
the  courts  should  be  eliminated.  At  least,  it  should  be  pro- 
vided that  the  Attorney  General  may  not  proceed  with  suit 
without  first  having  the  recommendation  of  the  Commission. 
This  would  relieve  the  courts  of  much  of  the  burden  they 
now  have  of  considering  voluminous  evidence  and  passing 
upon  complex  problems  in  foreign  trade  without  the  aid  of 
expert  opinion. 

That  committee  also  recommended  that  the  Federal  Trade 
Commission  be  authorized  to  review  certain  transactions  in 
foreign  commerce  in  advance  of  their  consummation  with  the 
power  to  weigh  all  pertinent  factors  and  determine  whether 
the  proposed  transaction  is  in  the  national  interest.  An 
affirmative  decision  would  relieve  the  transaction  and  the 
acts  performed  pursuant  thereto  from  the  effects  of  the  anti- 
trust statutes.  The  proponents  believe  that  investors  would 
be  more  likely  to  assume  the  unusual  hazards  of  foreign  trade 
and  investment  if  they  could  know  with  some  certainty 
whether  their  activities  would  run  afoul  of  the  law. 
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The  National  Foreign  Trade  Council  supports  the  sug- 
gestion that  there  should  be  some  instrumentality  of  Govern- 
ment which  can  weigh  the  interests  of  the  United  States, 
and  determine  whether  the  good  does  not  outweigh  the  bad 
in  some  restricted  foreign  business  practices.  It  believes 
the  Federal  Trade  Commission  is  the  best  qualified  agency 
of  the  Government  to  make  the  determination  of  whether 
proposed  conduct  should  be  considered  legal  or  illegal.  It 
believes  that  proceedings  before  the  Commission  will  be  less 
onerous  upon  the  business  enterprises  affected  than  the  civil 
or  criminal  suits  now  brought  by  the  Department  of  Justice. 
The  International  Cooperation  Administration  also  believes 
that  some  procedure  whereby  investors  abroad  may  be  ad- 
vised on  the  determination  under  all  relevant  Government 
policies  that  their  plans  are  either  approved  or  disapproved 
would  be  very  helpful  and  desirable.  In  view  of  the  uncer- 
tainty in  the  law,  the  Department  of  Commerce  agreed  that 
Congress  might  well  consider  the  possibility  of  improving 
administrative  procedures  for  clearance  of  particular  invest- 
ment arrangements  consistent  with  basic  antitrust  objectives 
in  the  goal  of  promoting  more  private  investment  abroad. 

The  attitude  of  business  toward  the  proposal  for  clear- 
ance by  the  Federal  Trade  Commission  is  that  it  is  the  crim- 
inal potentialities  of  our  unclarified  law  that  deter  the 
individual  and  corporate  foreign  investor.  He  will  submit  to 
regulation,  because  that  is  prospective,  but  the  criminal 
phase  catches  him  after  he  has  done  something  in  good  faith. 
The  rule  is  expanded  or  changed,  and  he  is  caught  years  after. 

It  was  suggested  that  before  issuing  an  order,  the  Federal 
Trade  Commission  should  first  find  the  act  or  conduct  in 
question  (a)  directly  and  significantly  affects  the  foreign 
commerce  of  the  United  States  in  an  adverse  manner;  and 
(b)  is  voluntary,  that  is,  is  not  in  compliance  with,  or 
incidental  to  compliance  with  the  laws  or  regulations  of  a 
competent  authority  of  a  foreign  government. 

The  Department  of  Commerce  believes  it  could  offer 
assistance  to  the  Federal  Trade  Commission  by  providing  a 
factual  judgment  as  to  the  merits  of  the  case  from  the  stand- 
point of  trade.  It  believes  such  an  agency  would  be  an  ap- 
propriate one  to  consider  the  kind  of  evidence  which  could 
be  gathered  together  to  make  the  determination.  Such  a 
step  by  Congress  would  be  an  important  one  in  clearing  the 
atmosphere  which  is  particularly  necessary  in  the  case  of 
small-business  men.  The  Department  of  Commerce  is  doing 
everything  it  can  to  interest  small  business  in  opportunities 
abroad  and  since  the  risks  are  great,  adding  to  those  risks  the 
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uncertainties  of  the  antitrust  law  makes  quite  an  obstacle 
psychologically. 

Advocates  of  this  proposal  contend  it  does  not  mean  the 
Government  should  approve  foreign  investments  made  with 
restrictions  prohibited  by  the  antitrust  laws.  The  problem 
is  that  there  is  great  uncertainty  as  to  what  is  prohibited. 
The  statutes  give  no  guide  at  all,  and  the  court  decisions 
either  are  conflicting,  or  are  the  cause  of  the  uncertainty. 
Accordingly,  they  contend  the  solution  is  for  Congress  to 
state  criteria  to  be  considered  in  determining  whether  com- 
petition is  unreasonably  restrained,  and  provide  for  advance 
approval  of  transactions  by  a  Government  agency,  which  will 
balance  our  foreign  trade  policy  with  that  of  maintaining 
competition. 

H.    MERGERS  AND  ACQUISITIONS 

The  purpose  of  the  law  concerning  mergers  and  acquisi- 
tions is  to  provide  a  brake  on  trends  toward  increasing  eco- 
nomic concentration  resulting  from  one  form  of  business 
growth,  namely  external  expansion.  The  law  thus  implies 
a  basic  distinction  between  the  acquisition  of  a  going  busi- 
ness and  expansion  resulting  from  reinvestment  of  earnings 
or  the  investment  of  new  funds  in  an  enterprise.  Either  form 
of  expansion  may  have  important  competitive  effects,  and 
in  either  case  significant  business  risks  may  be  involved.  Sec- 
tion 7  of  the  Clayton  Act  is  concerned  only  in  the  event  that 
the  acquisition  route  is  taken. 

As  originally  enacted  in  1914,  the  statute  was  seriously 
deficient.  It  contained  a  loophole  under  which  the  prohibi- 
tions of  the  law  were  applicable  only  to  mergers  or  acquisi- 
tions resulting  from  the  purchase  of  stock,  thus  permitting 
mergers  or  acquisitions  resulting  from  the  acquisition  of 
assets  to  escape  entirely.  The  statute  was  restricted  to  mer- 
gers between  competitors,  called  horizontal  mergers,  and  did 
not  apply  to  vertical  or  conglomerate  mergers  which  have 
just  as  important  an  effect  on  concentration.  Following  the 
passage  of  the  Clayton  Act,  section  7  was  further  weakened 
by  court  interpretations  which,  contrary  to  legislative  in- 
tentions, had  the  effect  of  applying  Sherman  Act  standards 
in  determining  alleged  violations.  The  final  frustration  of 
congressional  purpose  resulted  from  a  1931  ruling  of  the 
Supreme  Court  in  a  5  to  1  decision  that  the  law  did  not 
permit  disturbing  a  merger  based  111)011  illegal  stock  pur- 
chase if  the  stock  were  used  to  acquire  the  assets  prior  to  the 
entering  of  a  final  order  of  divestiture  by  the  Government. 

It  was  not  until  the  close  of  1950  that  this  legal  loophole 
was  eliminated  by  the  Congress.   The  amendment,  passed  by 
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an  overwhelming  majority  in  both  Houses,  made  section  7 
applicable  to  all  acquisitions  by  corporations  subject  to  the 
jurisdiction  of  the  Federal  Trade  Commission,  regardless  of 
whether  the  method  employed  involved  the  acquisition  of 
stock  or  assets.  The  new  law  clarified  the  congressional  in- 
tent not  to  apply  Sherman  Act  tests  under  section  7  and 
restated  the  prohibited  effect  to  consist  of  a  probability  of 
substantial  lessening  of  competition  or  tendency  to  create 
a  monopoly  in  any  line  of  commerce  in  any  section  of  the 
country.  The  language  restricting  its  application  to  horizon- 
tal mergers  was  eliminated,  and  the  reports  establish  the  in- 
tent of  Congress  to  include  vertical  and  conglomerate  mer- 
gers. 

Although  the  1950  amendment  was  enacted  against  a  back- 
ground of  rising  congressional  concern  over  reported  in- 
creases in  business  concentration,  and  was  unmistakably 
designed  to  strengthen  the  law  concerning  mergers  and  acqui- 
sitions, the  number  of  business  consolidations  has  increased 
steadily  each  year  since  the  new  law  was  enacted. 

While  available  data  are  inadequate  to  permit  definite 
conclusions  concerning  the  effect  of  mergers  and  acquisitions 
which  have  occurred  in  the  last  5  years  upon  the  nature  and 
extent  of  business  concentration,  the  near-record  number  of 
such  transactions  and  the  size  and  power  of  many  of  the 
companies  involved  have  raised  a  question  in  the  minds  of 
many  as  to  whether  even  the  law  as  revised  in  1950  is  ade- 
quate to  cope  with  the  problem.  This  feeling  has  been  accen- 
tuated by  the  fact  that  only  a  mere  handful  of  actions  against 
mergers  or  acquisitions  have  been  brought  by  the  Government 
since  1950  and  those  mostly  in  the  last  2  or  3  years,  while 
with  the  exception  of  a  relatively  minor  case  settled  by  con- 
sent decree,  no  action  under  the  new  section  7  has  yet  reached 
the  point  of  final  decision.  A  number  of  areas  have  been 
pointed  out  in  which  the  present  law  might  appropriately  be 
strengthened  or  improved  to  achieve  congressional  objectives 
more  effectively.  For  example,  the  legislative  history  of  the 
1950  amendment  contains  strong  evidence  of  intention  that 
the  law  be  applied  to  all  types  of  mergers  or  acquisitions 
regardless  of  the  previous  relationship  of  the  companies  in- 
volved. Nevertheless,  it  has  become  increasingly  clear  that 
the  present  law  does  not  provide  an  effective  instrument  for 
dealing  with  mergers  or  acquisitions  of  the  conglomerate  or 
diversifiction  type,  i.  e.,  where  the  acquired  and  acquiring 
companies  are  engaged  in  unrelated  fields  of  business. 

None  of  the  complaints  brought  by  the  Government  under 
section  7  to  date  has  involved  a  conglomerate  transaction  and 
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neither  the  law  itself  nor  the  legislative  history  provides  any 
clue  as  to  the  circumstances  under  which  the  acquisition  by 
one  company  of  another  engaged  in  a  noncompeting  line  of 
commerce  might  be  deemed  to  result  in  a  substantial  lessen- 
ing of  competition.  If  Congress  intended  to  reach  the  type  of 
situation  in  which  the  entry  of  a  corporate  giant,  armed  with 
vast  financial  resources  with  which  to  absorb  temporary 
losses,  into  a  new  field  endangers  or  threatens  to  endanger 
the  continued  existence  of  small  or  independent  enterprise 
in  that  field,  the  law  must  be  strengthened  to  achieve  this 
purpose  more  efficiently. 

The  test  of  legality  provided  in  section  7  with  respect  to 
mergers  or  acquisitions  is  expressed  in  almost  the  same  lan- 
guage as  that  which  describes  legally  prohibited  effects  on 
competition  in  section  2  and  3  of  the  act  dealing  with  price 
discrimination  and  excessive  dealing.  The  test  is  thus  basic 
to  the  entire  philosophy  of  the  Clayton  Act  in  its  intent  "to 
arrest  the  creation  of  trusts,  conspiracies  and  monopolies 
in  their  incipiency  and  before  consummation"  by  prohibiting 
certain  trade  practices  which  might  not  in  themselves  be  of 
sufficient  competitive  consequence  to  violate  the  Sherman 
Act.  In  common  with  other  sections  of  the  Clayton  Act,  the 
criterion  of  legality  in  section  7  is  a  negative  one,  and  is  the 
same  for  all  mergers  or  acquisitions  regardless  of  wide  dif- 
ferences which  may  exist  in  the  seriousness  of  the  competitive 
threat  or  the  effect  upon  economic  concentration  in  one  or 
another  transactions. 

In  the  interest  of  carrying  out  effectively  the  express  con- 
gressional policy  of  checking  increases  in  concentration  attrib- 
utable to  external  business  expansion  consideration  should 
be  given  to  putting  adequate  teeth  into  the  law.  In  attempt- 
ing to  do  so,  it  is  important  to  remember  that  mergers  or 
acquisitions  are  in  themselves  a  form  of  competitive  activity 
and  that,  in  fact,  this  method  of  growth  may  be  the  most 
economic  means  of  expansion  for  a  particular  enterprise. 
Some  transactions  have  salutary  rather  than  detrimental 
effects  on  competition,  as  perhaps  best  illustrated  by  the 
recent  mergers  involving  the  independent  automobile  manu- 
facturers which  received  the  blessing  of  the  antitrust  en- 
forcement agencies  because  of  the  strengthened  competition 
to  the  dominant  producers  in  the  industrv  which  would  re- 
sult. Therefore,  it  is  necessary  to  avoid  making  the  standards 
of  legality  so  extreme  or  so  arbitary  as  to  obstruct  unneces- 
sarily the  paths  of  healthy  business  growth  and  development 
so  essential  to  the  economic  well-being  of  the  country. 
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One  approach  which  appears  to  have  considerable  promise 
might  be  to  select  those  mergers  or  acquisitions  which  are  of 
a  relatively  high  order  of  economic  importance,  from  the 
standpoint  of  effect  upon  concentration  or  similar  considera- 
tions and  to  require  in  such  cases,  in  addition  to  the  tests 
already  in  the  law,  that  "a  positive  showing"  be  made  that 
the  transaction  is  consistent  with  the  objectives  of  the  law 
itself.  This  would  mean  that  in  mergers  or  transactions 
deemed  to  be  of  considerable  potential  consequence  to  the 
economy,  the  parties  would  be  required  to  do  more  than 
rebut  allegations  by  the  Government  concerning  effects  upon 
competition.  They  would  be  required,  in  addition,  to  show 
affirmatively  that  the  transaction  meets  the  objectives  of 
public  policy  concerning  economic  concentration  resulting 
from  external  growth. 

Under  this  proposal  legislative  standards  would  be  pro- 
vided for  determining  which  mergers  or  acquisitions  would 
be  subject  to  the  positive  showing  requirement  and  for  deter- 
mining what  would  constitute  a  sufficient  showing  for  this 
purpose.  Criteria  for  selecting  those  mergers  or  acquisitions 
justifying  the  application  of  the  positive  showing  require- 
ment could,  among  others,  be  based  upon  such  factors  as 
the  absolute  or  relative  size  of  the  companies  involved,  the 
merger  history  of  these  companies,  the  competitive  structure 
of  the  industries  or  markets  affected,  the  reasons  for  the 
merger  or  acquisition,  and  the  effect  upon  a  community  or 
section  of  the  country.  Provided  that  these  criteria  of  se- 
lection were  met,  all  types  of  mergers  or  acquisitions — hori- 
zontal, vertical,  or  conglomerate — would  be  subject  to  the 
positive  showing  requirement. 

Criteria  as  to  the  conditions  necessary  to  establish  the 
required  showing  could  consist  of  a  demonstration  that  the 
merger  or  acquisition  would  permit  the  entry  of  a  new  com- 
petitor into  a  highly  concentrated  field;  would  permit  the 
merged  companies  to  compete  effectively  with  more  powerful 
competitors ;  would  result  in  more  efficient  use  of  economic 
resources ;  would  significantly  further  technological  advance- 
ment; or  permit  the  bailing  out  of  a  failing  enterprise. 

In  those  selected'  instances  where  the  positive  showing 
was  required,  it  would  be  an  additional  legal  test  to  that 
already  stipulated  in  the  law,  and  not  a  substitute  for  such 
test.  In  such  cases,  even  if  the  transaction  did  not  result  in 
a  substantial  lessening  of  competition,  the  parties  would  still 
have  the  burden  of  making  the  required  positive  showing 
and  thus  establishing  that  the  merger  or  acquisition  is  con- 
sistent with  the  interests  of  public  policy. 
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An  effective  legislative  policy  concerning  mergers  and 
acquisitions  should  seek  to  faciliate  preventive  action  as 
much  as  possible.  Attempts  to  unscramble  properties  and 
organizations  years  after  their  consolidation  in  a  merger  or 
acquisition  are  bound  to  be  less  effective  than  action  in 
advance  of  consummation  of  the  transaction.  The  Depart- 
ment of  Justice  now  has  the  authority  to  seek  a  prelimi- 
nary court  order  enjoining  the  consummation  of  a  proposed 
merger  or  acquisition,  pending  adjudication  of  the  legality 
of  the  transaction.  In  only  one  case  to  date,  that  involving 
an  acquisition  by  the  Brown  Shoe  Co.,  has  the  Attorney 
General  employed  this  preliminary  injunction  power  to  at- 
tempt to  prevent  consummation  of  a  proposed  merger.  Even 
in  this  case,  the  restraining  order  issued  by  the  court  per- 
mits the  merger  to  be  consummated  under  certain  conditions 
before  the  Government  complaint  is  decided.  In  one  other 
case,  involving  the  acquisition  by  Schenley  Industries  of  a 
smaller  distiller,  an  injunction  proceeding  was  brought  by 
the  Attorney  General  to  restrain  an  acquiring  company  from 
voting  the  stock  of  a  competitor  which  had  already  been 
acquired. 

A  proposal  has  been  made  to  give  the  Federal  Trade  Com- 
mission power  analogous  to  that  now  held  by  the  Attorney 
General  with  respect  to  premerger  injunction  proceedings,  so 
that  both  agencies  will  be  in  a  position  to  seek  court  action 
to  preserve  the  status  quo  with  respect  to  a  proposed  merger 
or  acquisition  until  its  legality  can  be  determined.  Such 
power  in  the  hands  of  either  agency,  however,  is  in  the  final 
analysis  merely  the  power  to  seek  a  restraining  order  in  ad- 
vance of  consummation  of  a  proposed  merger.  It  provides 
no  assurance  that  the  courts  will  agree  that  the  circum- 
stances as  presented  by  the  enforcement  agencies  warrant 
such  interference  with  the  normal  course  of  a  business  trans- 
action before  its  legality  has  been  determined.  The  courts 
may  be  particularly  reluctant  to  interfere  in  this  manner  if 
it  appears  that  the  trial  of  the  issues  will  require  an  extended 
period  of  time. 

In  order  to  obtain  more  effective  enforcement,  two  pro- 
posals have  been  suggested — advance  notification  and  ad- 
vance approval.  Both  proposals  were  considered  by  Con- 
gress prior  to  the  1950  amendment  and  were  rejected.  In 
view  of  the  failure  of  the  amendment  to  stop  the  merger 
trend,  it  seems  appropriate  to  reconsider  these  proposals. 
Several  bills  have  been  introduced  to  provide  for  advance 
notification.  The  question  is  whether  mere  advance  notifica- 
tion to  both  agencies  is  sufficient.   It  seems  that,  in  addition. 
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the  least  that  is  required,  is  more  specific  authority  to  pre- 
vent a  merger  from  lawfully  being  consummated  until  the 
enforcement  agencies  have  an  opportunity  to  act.  Here  the 
undesirability  of  the  overlapping  jurisdiction  of  the  Depart- 
ment of  Justice  and  the  Federal  Trade  Commission  is  very 
evident.  Advance  notification  would  provide  the  Department 
of  Justice  with  information  which  might  enable  it  to  obtain 
sufficient  information  to  apply  to  a  court  for  a  preliminary 
injunction.  However,  there  appears  to  be  considerable  doubt 
that  the  Department  of  Justice  could  obtain  the  necessary 
information  to  obtain  a  preliminary  injunction  during  the 
short  period  contemplated  in  pending  bills,  before  consumma- 
tion would  be  lawful.  In  any  event,  such  authority  would 
be  of  no  assistance  to  the  Federal  Trade  Commission. 

The  principal  advantages  cited  for  mandatory  advance 
notification  are  that  it  would  provide  a  more  systematic 
stream  of  intelligence  to  the  Department  of  Justice  and  the 
Federal  Trade  Commission  concerning  proposed  mergers  or 
acquisitions,  and  would  assure  these  agencies  of  a  timely 
opportunity  to  challenge  the  legality  of  a  questionable  trans- 
action before  it  became  accomplished  fact.  The  arguments 
advanced  by  opponents  of  the  measure  relate  largely  to  the 
practical  business  problems  which  might  result  in  many 
cases  from  an  enforced  waiting  period  or  the  necessity  to 
disclose  business  plans  not  yet  made  public. 

A  further  problem  inherent  in  advance  notification  relates 
to  the  difficulty  of  safeguarding  the  right  of  the  Government 
to  proceed  against  a  merger  or  acquisition  after  its  consum- 
mation. While  such  a  right  might  be  proclaimed  in  the 
law,  a  possible  danger  exists  that  from  a  practical  stand- 
point, the  courts  might  be  understandably  reluctant  to  upset 
a  completed  merger  or  acquisition  some  time  subsequent  to 
its  consummation  when  the  Government  had  been  legally 
notified  of  the  merger  proposal  and  had  failed  to  seek  an 
injunction  despite  adequate  opportunity  and  authority  to 
do  so. 

The  whole  purpose  of  requiring  advance  notification  is 
to  prevent  the  mergers  until  the  processes  of  law  have  exam- 
ined them.  If  the  objective  is  to  have  action  in  advance, 
rather  than  attempt  to  "unscramble  the  eggs"  after  the 
merger,  it  would  seem  logical  for  Congress  to  provide  ade- 
quate procedures  for  making  determinations  in  advance. 
It  seems  vain  to  have  a  merger  policy  and  a  merger  law, 
but  no  effective  means  of  achieving  their  stated  objectives. 

Therefore,  it  has  been  suggested  that  the  Government 
require  advance  approval  of  proposed  mergers  or  acquisitions 
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under  certain  conditions.  The  arguments  against  this  pro- 
posal on  the  ground  of  practical  business  objections  to  red- 
tape  are  even  stronger  than  for  advance  notification.  The 
advantages  on  the  other  hand  relate  chielly  to  the  greater 
degree  of  control  over  proposed  mergers  or  acquisitions  which 
such  a  plan  would  afford  the  enforcement  agencies. 

Both  the  Federal  Trade  Commission  and  the  Department 
of  Justice  have  established  programs  under  which  corpora- 
tions proposing  to  merge  with  or  acquire  others  may  volun- 
tarily seek  and  obtain  an  affirmative  or  negative  "clearance" 
from  the  agency  as  to  the  legality  of  the  transaction. 
Although  laudably  designed  to  encourage  parties  to  submit 
merger  proposals  for  review  before  consummation,  the  pro- 
gram suffers  from  questionable  legal  authority  and  pro- 
cedures as  well  as  from  uncertainty  as  to  whether  such  clear- 
ances are  a  type  of  advisory  legal  opinion  or  merely  an  indica- 
tion of  the  enforcement  agency's  intention  not  to  proceed  on 
the  facts  presented. 

Consideration  should  be  given  to  replacing  this  program 
with  one  based  upon  proper  legal  authority  to  make  under 
certain  conditions  binding  determinations  in  advance  of  pro- 
posed mergers  or  acquisitions  after  formal  proceedings. 
Such  conditions  might  be  of  two  types:  (1)  In  the  case  of 
those  proposed  transactions  in  which  a  positive  showing  was 
required  as  indicated  above,  the  advance  proceedings  and 
determination  might  be  mandatory;  (2)  in  the  case  of  all 
other  proposed  transactions,  i.  e.,  where  only  the  legal  test 
provided  in  the  present  law  would  be  applicable,  the  parties 
might  at  their  option  be  accorded  the  right  to  obtain  such 
an  advance  adjudication  of  the  legality  of  the  proposed 
merger  or  acquisition. 

An  approach  combining  selective  advance  notification, 
selective  advance  determination,  and  a  positive  showing  re- 
quirement would  have  the  effect  of  permitting  the  Govern- 
ment to  select  the  particularly  important  mergers  or  acqui- 
sitions and  determine  their  legality  in  advance  of  consumma- 
tion under  more  stringent  legal  standards,  and  with  a  heavier 
burden  of  justification  upon  the  corporations  involved,  than 
at  present.  Thus,  such  an  approach  would  retain  all  the 
advantages  cited  for  advance  notification  and  the  use  of  pre- 
merger injunction  powers.  However,  it  would  have  the  fur- 
ther advantage  of  assuring  that  for  the  important  mergers 
or  acquisitions  legal  adjudication  would  precede  consum- 
mation of  the  transaction.  In  addition,  it  would  interpose 
in  those  cases  having  considerable  potential  import  upon  the 
economy,  a  stiffer  test  of  legality  than  exists  under  present 
law. 
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The  situation  presented  by  the  proposed  merger  of  Beth- 
lehem Steel  Corp.  and  Youngstown  Steel  &  Tube  Co.  illus- 
trates one  aspect  of  the  need  for  advance  approval  procedures. 
The  Department  of  Justice  has  advised  the  companies  that 
in  its  opinion  the  proposed  merger  would  violate  the  law  and 
that  if  an  attempt  is  made  to  consummate  the  transaction, 
the  Department  will  immedately  bring  suit.  There  is  no 
assurance  that  the  court  would  be  willing  to  grant  a  prelimi- 
nary injunction  sought  by  the  Government  to  restrain  the 
merger  j)ending  final  determination  of  the  legal  issues.  The 
problem  of  obtaining  such  an  injunction  might  be  particu- 
larly troublesome  if,  as  the  companies  fear,  the  legal  deter- 
mination might  require  years  of  litigation.  The  advance 
approval  requirement  in  such  a  case,  while  not  in  itself 
reducing  the  period  of  litigation,  would  at  least  provide 
assurance  that  the  legal  issues  would  be  tried  before  any 
permanent  change  in  the  status  quo  of  the  companies  con- 
cerned. 

Furthermore,  the  opportunity  now  available  to  the  Gov- 
ernment to  seek  a  court  adjudication  in  advance  of  a  merger 
is  not  equally  available  to  the  parties  to  such  a  merger.  In 
many  cases,  responsible  business  organizations  wish  to  deter 
mine  the  legality  of  a  transaction  as  important  as  a  merger 
without  being  forced  to  run  the  risk  of  violating  the  law 
and  subjecting  themselves  to  the  risk  of  financial  and  operat- 
ing complications  entailed  by  a  divestiture.  Thus,  it  would 
appear  to  be  in  the  interest  of  both  business  and  the  Govern- 
ment to  provide  a  means  whereby  any  company  could  apply 
for  advance  approval  of  a  merger,  while  the  Government 
could  require  such  approval  in  the  most  important  cases. 

An  advance  approval  provision  could  be  as  extensive  or 
as  narrow  as  Congress  feels  is  necessary.  There  is  no  need 
to  hamstring  business  or  to  overburden  enforcement  agencies. 
The  proposal  is  to  require  advance  approval  only  in  the 
important  cases.  Few  companies  have  sought  advance  clear- 
ances of  the  type  now  granted  by  the  enforcement  agencies, 
and  present  legal  authority  for  such  actions  is  weak. 

This  immediately  raises  the  question  whether  Congress 
should  continue  a  dual  enforcement  system.  There  is  no  logi- 
cal reason  to  permit  a  company  to  notify  at  its  option  either 
of  two  Government  agencies,  or  require  it  to  notify  two  agen- 
cies concerning  an  intention  to  merge,  or  to  authorize  both 
agencies  to  bring  proceedings.  Congress  should  not  continue 
a  dual  enforcement  system  which  compels  agencies  to  divide 
jurisdiction  over  mergers  on  a  wholly  arbitrary  basis,  and 
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which  makes  the  division  depend  upon  the  ability  of  the 
Assistant  Attorney  General  and  the  Chairman  of  the  Federal 
Trade  Commission  to  get  along  amicably. 

It  would  seem  that  Congress  might  well  take  this  oppor- 
tunity to  select  which  method  of  enforcement  it  believes  will 
more  effectively  accomplish  the  objectives  of  the  merger  stat- 
ute, and  do  justice  both  to  business  and  to  the  executive  agen- 
cies charged  with  responsibility  for  enforcing  the  law.  It 
has  been  proposed  that  the  Federal  Trade  Commission  be 
given  exclusive  jurisdiction  to  determine  the  legality  of 
mergers,  with  review  by  the  courts  as  at  present. 

I.    BIGNESS  AND  CONCENTRATION  OF 
ECONOMIC  POWER 

One  of  the  fundamental  issues  studied  by  the  Subcom- 
mittee is  the  proper  relation  of  the  antitrust  laws  to  business 
size  and  concentration. 

Vast  changes  have  occurred  in  the  size  and  structure  of 
the  American  economy  since  the  Sherman  Act  became  law. 
Great  advances  in  technology,  transportation,  management, 
and  distribution,  which  have  made  possible  the  incredible 
growth  of  our  economy,  have  brought  great  benefits  to  the 
American  people  as  attested  to  by  the  high  and  still-increas- 
ing standard  of  living  which  we  enjoy  and  of  which  we  are  so 
justly  proud.  At  the  same  time,  an  industrial  transforma- 
tion so  dynamic  and  far-reaching  has  inevitably  been  accom- 
plished by  destruction  of  old  ways  of  doing  business  and  the 
creation  of  new  patterns. 

One  of  the  most  striking  changes  which  has  taken  place 
is  in  the  size  and  power  of  business  firms.  Many  factors  in 
our  present  business  system  undoubtedly  contribute  to,  and 
in  some  cases  necessitate,  large  size  and  a  high  degree  of 
concentration.  If  bigness  and  concentration  give  cause  for 
concern,  it  is  not  because  of  a  failure  to  appreciate  the  ma- 
terial benefits  which  we  have  derived  from  mass  production 
or  a  failure  to  recognize  the  place  of  large-scale  enterprise 
in  the  modern  economic  world.  Rather,  such  concern  stems 
from  a  deep-rooted  sensibility  of  the  need  for  maintaining 
adequate  opportunities  for  the  same  kind  of  individual  initi- 
ative, and  adequate  freedom  for  the  same  kind  of  business 
innovation,  which  to  a  large  extent  have  made  possible  the 
progress  we  have  achieved. 

In  the  course  of  its  inquiry  the  Subcommittee  received  a 
wide  range  of  proposals  for  dealing  with  the  antitrust  prob- 
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lems  engendered  by  business  size  and  concentration.  Some 
have  suggested  placing  a  limit  or  ceiling  on  business  size 
either  in  terms  of  absolute  size  or  of  a  given  percentage  of  an 
industry  or  market.  Others  have  proposed  that  the  Govern- 
ment be  empowered  to  prevent  business  integration  not  justi- 
fied by  production  or  distribution  economies  and  to  compel 
the  reorganization  of  excessively  large  enterprises  accord- 
ingly. A  number  of  economists  have  maintained  that  the  basic 
'antitrust  problem  at  the  present  time  is  not  so  much  of 
business  size  as  such,  but  rather  one  of  "oligopoly,"  i.e.,  the 
domination  of  industries  or  markets  by  relatively  few  pro- 
ducers whose  competitive  behavior  is  characterized  by  "mu- 
tual forbearance"  instead  of  active  rivalry.  Others  believe 
that  if  a  business  has  grown  to  large  size  without  resort 
to  unfair  or  predatory  practices  the  Government  should  have 
no  right  to  regulate  that  size.  Still  others  stress  the  need  for 
a  "positive  approach"  to  the  problems  of  business  size  and 
concentration,  such  as  measures  for  strengthening  smaller 
enterprises  or  facilitating  the  entry  of  new  enterprises  into 
industries  where  such  entry  is  now  extremely  difficult  if  not 
virtually  foreclosed. 

It  was  recognized  that  intelligent  action  in  a  field  at  once 
so  complex  and  controversial  must  be  based  upon  (a)  a  com- 
prehensive body  of  economic  information  relating  to  the  size 
and  structure  of  American  business,  ( b )  the  systematic  study 
of  the  behavior  of  specific  large  business  enterprises  and 
specific  business  situations.  A  serious  deficiency  was  noted 
with  respect  to  the  availability  of  comprehensive  statistical 
and  analytical  data  concerning  the  facts  of  size  and  concen- 
tration in  industry  and  finance.  The  Subcommittee  has 
arranged  for  the  preparation  of  an  extensive  body  of  informa- 
tion on  the  subject  of  concentration  in  industry  based  upon 
the  1954  census. 


J.    A  CASE  STUDY  OF  GENERAL  MOTORS 

In  order  to  obtain  a  close  insight  into  the  workings  of 
the  large  corporations  in  our  business  system,  the  Subcom- 
mittee undertook  a  "case  study"  of  the  biggest  manufactur- 
ing enterprise  in  the  United  States,  the  General  Motors  Corp. 
This  case  study  took  the  form  of  extensive  public  hearings 
and  staff  investigations. 

The  Subcommittee  sought  to  ascertain  the  extent  to  which 
the  present  size  of  General  Motors  is  necessitated  by  the 
dictates  of  optimum  efficiency  based  upon  the  requirements 
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of  technology,  production  or  distribution  in  the  industries  in 
which  it  operates.  The  Subcommittee  sought  to  determine  to 
what  extent  the  present  size  of  General  Motors  is  attributable 
to  superior  efficiency  and  competitive  skill,  and  to  what 
extent  to  mergers  and  acquisitions,  vertical  integration, 
questionable  trade  practices,  huge  advertising  budgets,  great 
financial  resources,  and  related  factors  not  necessarily  asso- 
ciated with  skill  or  efficiency.  The  Subcommittee  wished  to 
learn  whether  efficiency  in  the  true  economic  sense,  as  dis- 
tinguished from  the  ordinary  profit-and-loss  statement  sense 
would  be  impaired  if  any  of  the  present  operations  of  the 
company  were  separated,  from  the  rest.  Finally,  the  Sub- 
committee was  interested  in  determining  in  wThat  manner,  if 
any,  the  great  power  inherent  to  the  size  of  General  Motors 
Corp.  carries  with  it  the  opportunity  for  abuse,  or  may  actu- 
ally have  been  abused. 

The  great  range  and  complexity  of  the  operations  of  the 
General  Motors  Corp.  precluded  an  exhaustive  examination 
of  all  the  ramifications  involved.  It  was  necessary  to  omit 
some  areas  entirely  and  to  treat  others  but  sparingly.  The 
following  discussion  represents  preliminary  conclusions  on 
the  study  up  to  now. 

The  head  of  the  Antitrust  Division  of  the  Department  of 
Justice  had  told  the  Subcommittee  that  "producer  concen- 
tration lies  at  the  heart  of  the  antitrust  problem  in  the 
automotive  industry."  This  industry  is  one  of  the  most 
highly  concentrated  in  the  United  States.  General  Motors 
alone  last  year  accounted  for  about  50  percent  of  the  auto- 
mobile production,  and  the  Big  Three  almost  95  percent  of 
the  total  production.  In  its  study  of  this  problem  the  Sub- 
committee heard  testimony  from  all  6  producers  in  the  indus- 
try, with  particular  reference  to  the  problems  of  the  3 
smaller  producers  in  competing  effectively  with  the  domi- 
nant producers. 

General  Motors  is  not  only  the  largest  producer  of  auto- 
mobiles but  is  the  largest  manufacturing  concern  in  the 
United  States,  in  fact,  in  the  world.  It  is  a  conglomeration 
of  producing,  distributing,  and  financial  divisions  operating 
in  many  industries.  It  produces  cars,  trucks,  buses,  locomo- 
tives, diesel  engines,  jet  engines,  refrigerators,  radios,  wash- 
ers, dryers,  all  sorts  of  automotive,  aviation,  and  marine  parts 
and  accessories,  guns,  tanks,  and  innumerable  other  products 
in  its  119  plants  in  the  United  States.  It  owns  the  largest 
sales  finance  company  in  the  country.  Profits  after  taxes 
in  1955  were  over  $1  billion,  representing  a  return  of  about 
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31  percent  on  investment.  Its  assets  exceed  f  5  billion,  and  its 
sales  exceeded  $12  billion. 

The  bearings  covered  General  Motors'  role  in  diesel  loco- 
motives, motor  buses,  off-the-higkway  earth-moving  ma- 
chinery, wholesale  and  retail  car  financing,  automotive  parts, 
and  new  car  distribution  through  franchise  dealers.  Leading 
company  officials  testified  concerning  policies  of  the  corpora- 
tion, management  controls,  and  operational  techniques. 

The  historical  study  made  of  General  Motors  growth  in 
the  production  of  passenger  cars  revealed  a  record,  in  the 
early  days  of  the  company,  of  putting  together  various  com- 
peting producers  of  cars  to  form  the  nucleus  of  the  present 
corporation  and  readiness  to  expand  its  market  share  by 
purchase.  Subsequent  acquisitions  in  the  automotive  field 
were  devoted  mainly  to  purchasing  producers  of  component 
parts.  General  Motors  entered  the  bus,  diesel,  and  earth- 
moving  machinery  industries  by  the  acquisition  of  existing 
successful  firms.  Entry  by  acquisition  is  particularly  advan- 
tageous. It  provides  an  assured  immediate  entry  and  simul- 
taneously eliminates  a  competitor — but  it  is  an  option  only 
available  to  the  firm  possessing  the  financial  resources. 

The  diesel  locomotive  industry  was  a  special  case,  The 
product  previously  manufactured  was  unsatisfactory  and 
General  Motors,  through  its  research  and  development,  made 
important  contributions  to  transportation  progress.  The 
company  contributed  significantly  in  revitalizing  an  indus- 
try which  had  become  moribund.  Nevertheless,  General 
Motors'  success  in  this  industry  had  its  origin  in  the  acqui- 
sition of  two  independent  firms,  one  making  diesel  engines 
and  the  other  designing  motor-driven  railroad  cars.  In  the 
case  of  buses,  the  corporation  elected  to  enter  the  industry, 
according  to  its  own  statement,  by  purchasing  a  highly  suc- 
cessful operating  company. 

In  the  acquisition  of  the  Euclid  Koad  Machinery  Co., 
General  Motors  most  recently  utilized  its  financial  ability 
to  enter  an  industry  by  purchase,  even  though  it  was  capable 
of  doing  so  by  internal  expansion.  The  Euclid  purchase 
occurred  after  the  passage  of  the  1950  amendment  to  section 
7  of  the  Clayton  Act  which  by  its  terms  was  made  applicable 
to  conglomerate  and  vertical  integration  by  merger,  both  of 
which  were  involved.  Although  competition  was  affected  by 
the  vertical  acquisition  of  a  market  for  GM  diesel  engines, 
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the  conglomerate  aspect  of  the  merger  raised  the  more  serious 
questions. 

If  there  was  any  doubt  as  to  the  circumstances  under 
which  conglomerate  mergers  came  within  the  law,  the  De- 
partment of  Justice,  which  looked  into  this  acquisition, 
missed  an  excellent  opportunity  to  test  the  law,  to  determine 
whether  General  Motors,  the  largest  manufacturing  com- 
pany in  the  world,  should  be  permitted  to  grow  larger  by 
acquisition,  in  a  field  which  promises  to  be  of  tremendous 
importance  as  future  road  building  plans  get  under  way. 
The  intention  of  Congress  to  check  the  trend  toward  con- 
centration would  indicate  that  such  a  suit  would  have  prop- 
erly tested  the  action  of  General  Motors  in  using  its  financial 
strength  to  attempt  to  acquire  dominance  in  another  field. 

It  is  obvious  from  the  history  of  the  company's  activities 
in  other  industries  that  it  has  the  intention  of  assuming  a 
major  role  in  the  earth-making  machinery  field.  The  ability 
of  General  Motors  to  employ  its  financial  strength  to  secure 
a  dominant  position  in  the  bus  and  diesel  locomotive  fields 
forecasts  the  company's  intention  and  methods  in  any  field  it 
enters.  In  both  buses  and  diesel  locomotives  it  was  shown 
that  General  Motors  was  able  to  give  liberal  financing  terms 
through  its  financial  affiliates,  General  Motors  Acceptance 
Corp.  (GMAC)  and  Yellow  Manufacturing  Acceptance 
Corp.  (YMAC),  which  was  of  inestimable  advantage  in 
securing  a  favored  market  position. 

General  Motors  today  manufactures  more  than  80  percent 
of  all  buses  used  for  both  transit  and  intercity  transporta- 
tion. Its  greatest  strides  in  this  market  occurred  within  the 
past  several  years,  during  which  3  of  its  4  principal  com- 
petitors— old  and  well-established  firms — found  it  necessary 
to  get  out  of  the  business.  Competition  was  seriously  dis- 
advantaged by  the  ability  of  General  Motors  to  make  capital 
investments  in  bus  purchasers — both  transit  and  intercity — 
and  thus  secure  certain  preferences.  Various  types  of  exclu- 
sive contracts  have  apparently  been  utilized  by  the  corpora- 
tion in  its  climb  to  power.  Some  of  these,  which  gave  it 
advantages  over  its  competitors  were  held  by  a  court  to  be 
part  of  a  plan  in  violation  of  the  antitrust  laws.  The  finan- 
cial strength  attendant  upon  its  great  size  has  been  demon- 
strated in  two  other  w^ays.  Through  its  wholly  owned  finan- 
cial affiliate  granting  more  liberal  financing  terms,  and 
through  the  technical  knowhow  and  advice  of  its  highly 
skilled  transportation  experts  which  is  offered  free  to  cus- 
tomers, General  Motors  has  been  able  to  obtain  bus  business 
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not  available  to  its  less  financially  able  competitors.  Both 
in  buses  and  diesel  locomotives,  there  was  evidence  that 
reciprocity  gave  General  Motors  advantages. 

Railroads  which  were  purchasers  of  buses  and  locomotives 
were  also  beneficiaries  of  General  Motors'  freight  shipments. 
It  was  claimed  that  railroads  "naturally"  favored  such  a 
good  freight  customer  in  making  their  own  purchases.  The 
tremendous  financial  resources  of  both  General  Motors  and 
GMAC,  which  were  deposited  in  banks  in  157  cities  through- 
out the  United  States  gave  it  great  influence.  GMAC  is  also 
a  good  customer  of  banks,  having  borrowed  up  to  the  legal 
limit  from  almost  every  major  bank  in  the  country.  It  was 
claimed  that  directors  of  banks  who  also  served  on  the  boards 
of  bus  purchasers  were  inclined  to  favor  General  Motors 
over  its  competitors.  The  history  of  General  Motors'  activity 
in  this  industry  raises  the  basic  question  of  whether  the 
utilization  of  such  methods  by  the  big  corporation — in  some 
cases  with  great  benefit  to  industrial  technology  and  the 
buying  public — is  to  be  countenanced  where  the  result  is 
market  domination  and  elimination  of  competition. 

General  Motors  has  undoubtedly  facilitated  the  sale  of 
its  products  through  its  financial  affiliates,  GMAC  and 
YMAC.  None  of  its  competitors  are  so  situated.  Thus,  Gen- 
eral Motors  has  at  its  disposal  the  means,  through  its  finan- 
cial affiliates,  of  underwriting  market  expansion,  a  method 
not  available  to  competitors.  Because  of  the  fact  of  affiliation, 
and  because  of  the  captive  market  provided  by  General 
Motors  franchised  dealers,  GMAC  has  been  tremendously 
successful.  Independent  finance  companies  complain  they  are 
virtually  foreclosed  from  the  General  Motors  car  financing 
market,  representing  approximately  50  percent  of  total  car 
sales,  and  that  the  market  can  be  opened  to  competitive  forces 
only  by  a  complete  separation  of  General  Motors  and  GMAC. 
The  ineffectiveness  of  the  antitrust  laws  and  enforcement  is 
evidenced  by  the  fact  that  although  General  Motors  and 
GMAC  were  found  guilty  of  violation  of  the  antitrust  laws  in 
1939,  nothing  was  done  to  separate  them  so  as  to  deprive 
General  Motors  of  this  competitive  advantage. 

It  is  more  difficult  to  assess  General  Motors'  position  in 
the  replacement  automotive  parts  and  accessories  market 
because  of  the  complexities  of  the  distribution  channels, 
among  other  things.  Estimates  vary  widely  as  to  the  size  of 
this  market  but  total  dollar  sales  by  any  estimate  are  tre- 
mendous. The  corporation  claims  that  in  the  overall  market 
for  replacement  parts  and  accessories,  its  share  in  1954  was 
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23  percent  and  considering  the  many  and  varied  facets  of 
this  overall  market,  this  represents  an  enormous  market 
share.  Competitive  distributors  contend  that  General  Motors' 
position  actually  is  much  higher,  and  through  various  pro- 
grams and  policies  it  is  making  such  significant  advances 
that  independent  producers  and  distributors  of  parts  and 
accessories  are  fearful  of  their  ultimate  extinction.  Cer- 
tainly the  General  Motors  franchise  dealership  represents  a 
protected  market  for  General  Motors  sales.  The  unequal  posi- 
tion of  the  car  dealer  under  a  franchise  which  makes  him 
particularly  susceptible  to  any  kind  of  factory  coercion,  pres- 
sure, or  threat,  enables  General  Motors  and  its  parts  and 
accessory  distributors  to  obtain  access  to  a  market  from 
which  independent  producers  and  jobbers  are  partially  pre- 
cluded. The  wholesale  parts  plan  introduced  by  General 
Motors  in  January  1954,  if  successful,  may  substantially  ex- 
clude independent  jobbers  of  parts  and  accessories  from  ac- 
cess to  the  market  represented  by  the  18,000  franchise  Gen- 
eral Motors  dealers.  It  is  too  early  to  gauge  accurately  the 
effect  of  this  plan  but  it  behooves  the  enforcement  agencies 
to  maintain  a  careful  scrutiny  over  its  future  operation. 
Because  General  Motors  purchases  from  independent  pro- 
ducers for  original  equipment  at  low  prices  and  for  replace- 
ment purposes  at  higher  prices,  the  real  danger  exists  that 
goods  purchased  for  original  equipment  are  being  diverted 
into  the  replacement  market,  thus  enabling  General  Motors 
to  undersell  independent  distributors  and  increase  its  market 
share.  Whether  this  has  been  done  as  charged  and  whether 
it  substantially  affects  the  corporation's  market  share,  the 
Subcommittee  has  not  been  able  to  determine. 

The  effect  of  General  Motors'  ability  to  use  its  economic 
power  to  expand  into  any  market  it  desires  was  evidenced 
in  this  replacement  parts  field.  Approximately  12,000  whole- 
salers and  jobbers  have  been  distributing  automobile  parts, 
accessories  and  equipment  to  automobile  dealers,  garages  and 
service  stations.  They  are  fearful  that  the  General  Motors 
wholesale  parts  plan  recently  introduced  may  destroy  their 
business.  They  feel  that  it  is  unfair  to  permit  a  giant  corpo- 
ration to  destroy  them  at  its  will.  They  contend  that  a  cor- 
poration with  such  tremendous  economic  power  should  be 
limited  to  the  activities  which  are  its  primary  concern.  In- 
volved in  this  problem  is  the  question  whether  the  public 
interest  may  not  be  better  served  by  keeping  hundreds  of 
independent  jobbers  and  wholesalers  in  business,  rather  than 
have  a  few  giant  corporations  take  over  entire  industries. 
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In  the  field  of  dealer  relations  the  Subcommittee  encoun- 
tered the  greatest  resentment  against  the  General  Motors 
Corp.  and  its  policies.  The  company  distributes  its  products 
through  its  18,000  franchise  dealers.  Because  of  the  one-sided 
nature  of  the  franchise  agreements  these  dealers  are  par- 
ticularly susceptible  to  factory  pressure  to  sell  more  cars  and 
automotive  parts,  and  to  manage  and  conduct  their  business 
in  accordance  with  factory  requirements.  It  is  evident  that 
the  corporation  has  exercised  its  control  over  its  dealers  upon 
many  occasions  in  a  highhanded  and  arbitrary  manner.  Ag- 
gressive merchandising  is  a  healthy  sign  of  competition  and 
can  produce  great  benefits  to  the  consumer,  but  when  con- 
ducted within  the  framework  of  a  system  which  gives  the 
manufacturer  a  whip  hand,  the  dealer  is  made  to  bear  a  large 
share  of  the  burden  of  the  competitive  battle  with  its  high 
casualty  rate.  1955  witnessed  an  amazing  expansion  of  the 
passenger  car  market  with  General  Motors  maintaining  its 
proportionate  increase.  During  this  time  the  corporation's 
profits  exceeded  its  traditional  rate  of  return  on  investment 
while  many  dealers  were  experiencing  financial  difficulties. 
While  volume  selling  on  lower  unit  costs  is  highly  desirable, 
it  would  appear  that  the  principal  benefits  of  this  sales  cam- 
paign redounded  to  the  benefit  of  General  Motors. 

The  heart  of  the  dealer  problem  lies  in  the  practically  un- 
restricted rights  of  the  manufacturer  under  the  franchise  to 
terminate  or  not  renew.  Harlow  H.  Curtice,  president  of 
General  Motors,  announced  during  these  hearings  that  Gen- 
eral Motors  was  extending  the  duration  of  all  its  dealer  fran- 
chises from  1  to  5  years.  This  is  an  improvement  but  by  no 
means  cures  the  basic  inequity  of  the  selling  agreement.  The 
problems  of  the  General  Motors  dealers  under  the  franchise 
are,  in  the  main,  common  to  all  dealers  in  the  industry. 

The  plight  of  the  dealers  is  a  notable  example  of  the  effects 
of  too  great  concentration  of  economic  power  in  the  hands  of 
a  few  corporation  managers.  A  single  decision  by  the  presi- 
dent of  General  Motors  may  vitally  affect  the  business  of  over 
18,000  small-business  men  in  every  city,  town  and  village  in 
the  country.  The  corporation  directs  almost  every  action  of 
the  dealer,  as  though  lie  were  an  agent  or  employee,  but  lets 
him  bear  all  the  burdens  and  risks  entailed  by  so-called  inde- 
pendence. In  addition  to  the  continuing  problem  brought 
about  by  the  unequal  bargaining  positions  of  the  factory  and 
the  dealer,  they  have  been  caught  between  two  giants  battling 
for  the  favor  of  first  place  in  sales.  Whether  or  not  the 
judgment  of  the  two  contestants,  Ford  and  General  Motors, 
was  correct  as  to  the  ability  of  the  market  to  absorb  their 
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increased  production,  the  dealers,  who  were  close  to  the 
market,  and  essential  participants  in  the  race,  were  given  no 
opportunity  to  express  their  views  or  to  protest.  The  eco- 
nomic power  of  the  giants  is  such  that  if  their  judgment  is 
wrong — the  principal  burden  is  borne  by  the  dealers. 

The  problems  of  the  General  Motors  dealers  under  the 
franchise  are,  in  the  main,  common  to  all  dealers  in  the  in- 
dustry. The  Special  Automobile  Marketing  Subcommittee  of 
the  Senate  Interstate  and  Foreign  Commerce  Committee  is 
presently  reviewing  the  whole  complex  of  automobile  market- 
ing problems.  The  study  of  this  Subcommittee  of  the  rela- 
tionship between  General  Motors  and  its  dealers  was  con- 
cerned primarily  with  the  manner  in  which  the  superior 
power  of  the  factory  was  exploited  to  the  detriment  of  the 
dealer. 

It  appears  that  legislation  is  needed  to  equalize  the  bal- 
ance of  power  now  heavily  weighted  in  the  manufacturer's 
favor,  although  we  recognize  that  this  will  not  answer  all 
dealer  marketing  problems.  It  is  felt  that  automobile  dealers 
should  be  guaranteed  by  law,  apart  from  the  terms  of  the 
selling  agreement,  the  right  to  file  suit  in  court  when  the 
manufacturer,  arbitrarily  and  not  in  good  faith,  terminates 
or  refuses  to  renew  the  franchise.  The  threat  of  court  review 
will  be  a  constant  reminder  to  the  factory  that  coercive  prac- 
tices and  arbitrary  use  of  power  will  be  subjected  to  public 
scrutiny.  Such  legislation  will  guarantee  to  the  dealer  the 
right  to  secure  impartial  settlement  of  his  basic  grievances 
in  a  court  of  law.* 

This  study  of  many  aspects  of  General  Motors  leads  to 
the  conclusion  that  the  structure  and  financial  strength  of 
the  corporation  increased  the  certainty  of  success  in  any 
new  field  the  corporation  entered.  Its  financial  resources  are 
such  that  the  capital  barrier  to  entry  faced  by  most  businesses 
today  is  nonexistent  for  General  Motors.  Because  of  the 
integrated  character  of  the  corporation,  and  because  of  the 
dealer  franchise  system,  much  of  the  corporation's  activities 
are  sheltered  from  meeting  the  test  of  the  market. 

One  of  the  most  striking  characteristics  of  the  General 
Motors  operation  is  the  extremely  high  profits  earned  by  the 
company.  In  1955,  profits  before  taxes  represented  a  return 
of  65  percent  on  capital  invested  or  net  worth  at  the  be- 
ginning of  the  year.  After  allowance  for  taxes  profits  in 
that  period  were  equal  to  a  return  of  about  31  percent  on 
investment.  Earnings  of  the  other  two  major  automobile 
producers  have  also  been  favorable  but  not  so  high  as  those 
of  General  Motors.    By  comparison  the  rate  of  return  after 


*Senator  O'Mahoney's  "Automobile  Dealer  Day  In  Court"  bill, 
S.  3879,  became  law  on  August  8,  1956. 
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taxes  for  American  manufacturing  firms  as  a  whole  for  1955 
was  approximately  12  percent,  while  for  those  firms  with 
assets  $100  million  or  more  the  average  rate  of  return  was 
less  than  15  percent. 

The  company  apparently  believes  that  despite  these 
profits  price  reductions  of  its  products  beyond  those  already 
made  are  not  justified  either  in  the  form  of  lower  selling 
prices  or  upgrading  of  quality  at  existing  prices.  Officials 
of  the  company  indicated  that  its  pricing  policies  are  based 
upon  long  range  planning  designed  to  yield  an  average  rate 
of  return  on  investment  for  an  extended  period  regardless  of 
business  ups  or  downs  in  any  1  year. 

In  testimony  before  the  Subcommittee,  General  Motors 
has  indicated  that  it  seeks  to  attain  over  the  long  run  an 
average  profit  after  taxes  of  15  to  20  percent  on  the  amount 
of  capital  invested.  The  rate  of  return  on  investment  as 
reported  by  the  company  for  the  last  eight  years  is  as  follows : 

Percent  Percent 

1948  24.5  1952  20.5 

1949  31.4  1953  20.1 

1950  34.9  1954  24.4 

1951  20.9  1955  31.3 

In  each  of  these  years,  profits  after  taxes  have  exceeded 
the  target  figure  cited  by  the  company  and  for  the  period  as 
a  whole  have  averaged  more  than  25  percent. 

It  is  recognized  that  the  large  expansion  program  of  Gen- 
eral Motors  has  been  financed  to  a  large  extent  by  the  re- 
investment of  earnings.  It  is  also  recognized  that  earnings 
must  be  used  to  pay  reasonable  dividends  to  stockholders. 
Funds  for  expensive  retooling  for  new  models,  and  to  provide 
for  increased  operating  costs,  including  wage  increases,  must 
also  be  available.  At  the  same  time  it  is  felt  that  in  view  of 
the  extremely  high  level  of  profits  sustained  over  such  a  long 
period  the  interest  of  the  consumer  might  properly  receive 
stronger  recognition  by  the  company  in  lower  prices. 

Consumers  have  apparently  found  General  Motors 
products  satisfactory  from  the  standpoint  of  both  quality 
and  price,  as  evidenced  by  the  sales  success  achieved  by  the 
company.  At  the  same  time  it  was  noted  that  General 
Motors,  as  the  dominant  producer  of  automobiles  and 
other  products,  is  in  a  position  not  merely  to  vie  for 
consumer  acceptance  but  in  significant  degree,  whether  alone 
or  in  conjunction  with  other  leading  producers,  actually  to 
mold  consumer  preferences.    Such  an  advantage  is  attribu- 
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table  in  part  to  the  paramount  position  already  enjoyed  by 
General  Motors  in  many  markets  which  helps  in  and  of  itself 
to  induce  consumer  acceptance.  The  great  financial  power 
of  the  company  also  enables  it  to  widen  this  advantage  by 
undertaking  advertising  expenditures  which  no  competitor 
of  lesser  size  can  afford.  In  addition,  the  vast  consumer  good 
will  built  up  by  General  Motors  over  a  considerable  period 
of  time,  as  a  result  of  this  advertising  investment  as  well  as 
a  record  of  successful  performance,  provides  the  company 
with  a  definite  advantage  over  smaller  competitors  which  is 
not  necessarily  based  upon  considerations  of  quality,  price, 
or  service. 

The  president  of  General  Motors  stated  to  the  Subcom- 
mittee that  "it  is  necessary  for  the  corporation  to  be  as  large 
as  it  is  because  we  have  grown  through  technological  develop- 
ment." The  acquisitions  of  General  Motors  studied  by  the 
Subcommittee  represent  growth  unrelated  to  technological 
development.  In  studying  the  relationship  between  General 
Motors'  size  and  efficiency,  a  careful  distinction  must  be 
drawn  between  technological  efficiencies  due  to  the  economies 
of  large-scale  production  and  nontechnological  advantages 
due  to  size.  Technological  advantages  may  accrue  to  the 
single  or  multiple  product  firm.  The  firm  with  unrelated 
product  lines,  referred  to  as  a  conglomerate  firm,  may  secure 
its  major  advantages  for  nontechnological  reasons.  It  is  pos- 
sible that  these  nontechnological  advantages  may  be  to  the 
detriment  of  competitors  or  to  the  economy  as  a  whole.  Gen- 
eral Motors  is  an  example  of  conglomerate  structure.  The 
usefulness  of  a  finance  company  to  General  Motors,  for  ex- 
ample, has  been  proven,  but  whether  this  ownership  is  bene- 
ficial to  the  economy  has  not  been  demonstrated. 

General  Motors  is  a  conglomerate  enterprise  engaged  in  a 
wide  variety  of  business  activities,  some  related  and  some 
unrelated.  The  company  conceded  that  the  efficiency  of  its 
automotive  divisions  would  not  be  adversely  affected  if  the 
noncompetitive  divisions  such  as  locomotives,  household 
equipment,  or  roadbuilding  machinery  were  separated  from 
the  General  Motors  Corp.  and  operated  independently.  The 
company  pointed  out,  however,  that  the  division  separated 
would  thereby  lose  important  advantages  which  are  now 
obtained  from  the  efficient  and  experienced  central  manage- 
ment and  the  large-scale  research,  engineering,  and  styling 
activities  of  the  parent  company. 

General  Motors  also  contended  that  for  the  same  basic 
reasons  the  efficiency  of  any  of  the  passenger-car  divisions 
would  be  impaired  if  it  were  separated  from  the  company  and 
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operated  under  independent  ownership.  Using  the  Chev- 
rolet division  for  purposes  of  illustration,  however,  the  com- 
pany failed  to  make  clear  why  an  enterprise  which  in  1955 
produced  almost  2  million  passenger  automobiles  equivalent 
to  several  billion  dollars  of  sales  and  about  one-fourth  of  the 
production  of  the  entire  industry  would  not  be  in  a  suffi- 
ciently strong  position  from  every  standpoint  to  afford  and 
obtain  efficient  and  experienced  management  as  well  as 
effective  research,  engineering,  and  styling. 

Major  areas  of  the  corporation's  activities  were  omitted 
entirely,  e.g.,  overseas  operations  and  consumer  appliances. 
Time  did  not  permit  adequate  treatment  of  other  topics  which 
were  touched  upon,  e.g.,  profitability  of  the  corporation  and 
particularly  the  separate  divisions,  intracompany  sales,  pur- 
chasing policies,  particularly  of  automotive  parts  and  acces- 
sories bought  for  original  equipment  and  for  the  replacement 
market,  the  concept  of  the  full  line  relationship  of  efficiency 
to  size,  research,  and  development  and  market  shares  in 
various  fields,  etc. 

K.    RECOMMENDATIONS 

The  complexity  of  the  problems  to  be  solved,  the  necessity 
for  making  certain  basic  policy  decisions,  and  the  difficulty 
of  reconciling  various  conflicts  in  differing  areas  of  the  econ- 
omy presented  the  question  of  what  legislative  procedure 
should  be  followed.  Congress  might  wait  until  completion 
of  the  entire  study,  and  present  a  comprehensive  revision 
of  the  basic  policies  and  statutes.  Or  it  might  consider  some 
of  the  basic  conflicts,  and  endeavor  to  settle  them  during  the 
course  of  the  study.  My  own  conclusion  is  that  the  com- 
plexity of  the  problems  and  irreconcilable  differences  of 
opinion  make  a  single,  comprehensive  revision  almost  unob- 
tainable. On  the  basis  of  the  part  of  the  study  and  investiga- 
tion which  have  been  completed,  it  appears  that  an  immediate 
start  can  be  made  on  developing  procedural  and  jurisdic- 
tional legislation.   These  are  my  recommendations : 

1.  Hearings  should  be  held  to  determine  which  of  the 
proposals  for  eliminating  the  overlapping  jurisdiction  of  the 
Department  of  Justice  and  the  Federal  Trade  Commission 
should  be  adopted.  The  desirability  of  achieving  a  uniform, 
consistent  policy  for  maintaining  effective  competition  is  of 
sufficient  importance  to  justify  serious  efforts  to  solve  this 
problem  now.  Congress  should  decide  whether  it  wishes  to 
continue  to  have  three  different  methods  of  enforcement  and 
two  methods  of  making  judicial  determinations,  or  a  single 
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enforcement  method  and  a  single  judicial  agency  making  the 
determinations.  It  is  important  to  solve  this  problem  without 
waiting  to  solve  the  substantive  economic  policy  questions. 
More  effective  enforcement  machinery  will  benefit  the  coun- 
try whether  major  changes  are  made  in  the  substantive  laws, 
or  whether  they  are  retained  in  the  present  form.  The  argu- 
ments that  a  great  deal  of  the  present  uncertainty  may  well 
be  eliminated  by  centralizing  enforcement  are  of  sufficient 
weight  to  justify  immediate  action. 

2.  Hearings  should  be  conducted  to  consider  the  various 
proposals  for  making  the  merger  law  more  effective.  One  of 
the  major  questions  before  the  Congress  is  to  determine 
whether  the  present  laws  are  adequate.  The  study  has  shown 
that  the  provisions  with  respect  to  mergers  are  not  adequate. 
The  problem  of  mergers  is  directly  related  to  the  problem  of 
the  increasing  concentration  of  economic  power  in  fewer  and 
fewer  corporations.  Even  though  the  Congress  is  still  study- 
ing the  question  of  what  effect  such  concentration  has  on  the 
economy,  and  what  the  solution  should  be,  there  is  substantial 
agreement  that  prohibiting  certain  kinds  of  mergers  will  put 
a  brake  on  the  continuance  of  the  tendency  of  concentration 
to  increase.  The  development  of  criteria  now  with  respect 
to  the  type  of  mergers  Congress  believes  should  not  take 
place  may  assist  in  determining  what  attitude  to  take  toward 
the  great  concentrations  which  already  exist.  Many  of  the 
concentrations  which  have  been  criticized  have  been  the 
result  of  mergers. 

It  appears  to  be  essential  that  stronger  tests  be  devised 
immediately  to  distinguish  between  permissible  and  prohib- 
ited mergers,  and  to  give  the  enforcement  agencies  authority 
to  prevent  the  latter. 

If  Congress  sincerely  believes  that  some  types  of  mergers 
should  be  prevented,  it  must  provide  the  enforcement  agen- 
cies with  procedures  and  authority  to  do  so.  At  the  very 
minimum,  advance  notice  to  such  agencies  should  be  required 
for  certain  mergers.  Serious  consideration  should  also  be 
given  to  requiring  of  advance  approval  of  the  more  important 
mergers  which  are  believed  to  involve  a  major  impact  on  any 
industry. 

3.  Hearings  should  be  held  to  determine  what  congres- 
sional policy  should  be  with  respect  to  foreign  trade.  There 
is  considerable  strong  opinion  that  Congress  has  legislated 
in  various  areas  in  such  a  way  that  the  executive  and  judi- 
cial branches  of  the  Government  often  find  conflicting  con- 
gressional policies.    In  the  foreign-trade  area  this  conflict 
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between  some  of  the  antitrust  decisions  and  the  foreign-trade 
policy  has  apparently  hampered  both  businessmen  and  inter- 
ested Government  agencies  in  sponsoring  transactions  which 
appeared  to  be  economically  desirable.  Congress  should  pro- 
vide guides  and  machinery  by  which  these  conflicting  policies 
may  be  weighed  and  a  definite  determination  made.  Consid- 
eration should  be  given  to  the  proposal  that  the  Federal 
Trade  Commission  be  given  authority  to  make  a  binding  de- 
termination as  to  the  legality  of  certain  foreign-trade  trans- 
actions, particularly  licensing  and  investments,  by  approving 
or  rejecting  them  in  advance  of  consummation. 

4.  Congress  should  continue  to  study  the  problem  of 
concentration  in  order  to  determine  a  policy  which  will 
enable  us  to  retain  the  benefits  of  freedom  of  competition, 
and  retain  the  economic  structure  of  the  country  in  a 
manner  which  serves  the  greater  public  interest.  It  is  recog- 
nized that  the  industrial  development  of  the  country  makes 
very  large  business  organizations  both  necessary  and  desir- 
able but  the  importance  of  preserving  a  free  competitive 
system  makes  it  appropriate  to  consider  this  matter  of  size 
and  dominance  from  the  standpoint  of  a  sound  economy  and 
the  public  interest.  The  objective  should  be  to  achieve  a  bal- 
ance between  the  benefits  that  may  flow  to  the  public  from 
such  efficiency  as  may  result  from  the  large  size  of  business 
organizations,  and  the  social  and  ultimately  economic  bene- 
fits of  retaining  small  business  units,  which  permits  individ- 
uals the  choice  of  independence  or  association  with  large 
organizations. 

5.  Congress  should  continue  to  study  the  basic  conflicts 
in  the  antitrust  laws,  the  many  conflicting  decisions,  and  the 
inconsistencies  and  uncertainties  which  exist,  in  order  to 
enact  legislation  to  achieve  a  uniform  consistent  policy  of 
maintaining  competition  throughout  the  economy. 
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